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ERRATA. 

Page     5,  marginal  note,  1.  4,  /or  house  read  furnished  house. 

—  16,  note, /or  ante,  p.  101,  read  10  M.  &  W.  101. 

—  63,  marginal  note,  1.  6,  for  set  aside  read  disallowed. 

—  75,  L  10  from  bottom,  for  with  power  read  who  is. 

—  189,  1.  7,  for  illata  read  relaU. 

—  204,  L  10,  for  of  read  for;  1.  IS,  for  of  a  contract  read  evidence  of  a  contract 

—  232,  1.  7  trom  bottom,  for  has  been  held  read  is  admitted. 

—  515,  last  line  but  one,  for  it  would  read  it  would  not. 

—  517,  marginal  note,  1.  29,  and  526, 1. 1,  for  their  joint  Htcs  read  both  their  lives. 
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Todd  and  Another  v.  Emlt  and  Another.  Jan.  13. 

A  NEW  trial  of  this  cause  having  been  directed^  on  the  To  a  plea  of  a 
ground  that  the  plea  puis  darrein  continuance  of  the  release  ^at^Aof aco- 
of  Mr.  Stewart,  which  the  defendante  proposed  to  plead  at  jhedefcndwii! 
the  last  trial,  ought  to  have  been  received  (a),  the  cause  was  ^^^  piainUff* 

'       **  ^  '  replied  non  est 

tried  again  (for  the  fourth  time)  before  Lord  Abinger,  facmm,  to 
C.  B.,  at  the  last  Surrey  Assizes :  when  it  appeared,  that  fendantt  re- ' 
on  the  25th  of  June  last,  after  the  rule  for  a  new  trial  was  {^"tiid  dlSi  it 
made  absolute,  but  before  issue  was  joined  on  the  plea  of  «•>«  deed  of  the 

,         plaintillb,    on 

release,  Mr.  Stewart  had  cancelled  the  release  by  tearing  which  luae  was 
off  the   seal.     The  plaintiffs  afterwards  (14th  July)  de-  {^at  this  issue*' 
livered  a  replication  of  non  est  factum;  to  which  the  de-  ''^^'^^^u**^^" 
fendants  rejoined,  that  *'the  said  deed  is  the  deed  of  the  production  of 

the  release  in  a 
cancelled  sute, 
It  having  been  cancelled  by  the  releasee  after  the  plea  was  pleaded,  but  before  the  issue  joined. 


(a)  See  9  M.  &  W.  606. 
VOL.  XI.  B  M.  W. 


2  CASES   IN   THE    EXCHEQUER^ 

Exeh.  of  PUas,  plaintiffs/^  upon  which  issue  was  joined.  The  defendants 
called  upon  Mr.  Stewart,  under  a  subpcena  duces  tecum,  to 
produce  the  release,  when  it  appeared  that  he  had  deli- 
yered  it  to  his  clerk,  to  be  given  to  the  plaintiffs,  and  that 
when  applied  to  on  the  subject  by  the  defendants'  attor- 
ney, he  had  referred  him  to  the  plaintiffs'  attorneys;  who, 
on  application  to  them,  declined  to  give  any  information 
who  was  the  subscribing  witness  to  the  deed.  Mr.  Stew- 
art's derk  was  not  in  attendance  at  the  trial;  and  the  pos- 
ssession  of  the  deed  being  thus  unaccounted  for,  the  Lord 
Chief  Baron  refused  to  receive  secondary  evidence  of  its 
contents,  and  the  plaintiffs  had  a  verdict. 

In  Michaelmas  Term,  JTiesiger  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds  that  under  the  circiunstances 
the  plaintiffs  had  a  right  to  give  secondary  evidence  of  the 
deed,  without  proving  it  by  the  subscribing  witness,  and 
that  the  replication  of  non  est  factum  had  reference  to 
the  date  of  the  plea  to  which  it  was  an  answer,  at  which 
time  the  deed  was  an  existing  and  valid  instrument,  and 
therefore  the  proof  of  it  would  have  entitled  the  defendants 
to  a  verdict. 

Plait  and  Peiersdorff  now  shewed  cause. — The  defend- 
ants are  not  entitled  to  make  this  rule  absolute,  inasmuch 
as  the  release,  had  it  been  proved  at  the  trial,  would  not 
have  entitled  them  to  the  verdict.  The  issue  taken  by  the 
rejoinder  is  in  the  present  tense,  that  the  deed  is  the  deed 
of  the  plaintiffs,  and  must  be  taken  to  have  reference  to 
the  time,  not  of  the  plea  pleaded,  but  of  issue  joined,  and 
at  that  time  the  deed  had  no  existence.  This  view  of  the 
case  is  supported  by  many  authorities.  In  Nichols  v.  Hay- 
wood (a),  in  debt  on  bond,  and  non  est  factum  pleaded,  it 
appeared  that,  before  the  trial,  the  bond  and  the  labels  of 
the  seal  had  been  eaten  by  mice;  and  the  jury  were 
charged  to  inquire  if  it  was  the  defendant's  deed  at  the 

(a)  Dyer,  59  a. 
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time  of  plea  pleaded.  The  law  is  laid  down  in  similar  Bx^rfPiHu, 
terms  in  Whelpdale^a  case  (a)  (third  resolution)^  and  Mu 
chael  y.  Scockwith  {b),  that  the  question  refers  to  the  time 
of  pleadingi  whether  plea  or  replication,  and  is  whether  the 
instrument  then  exists  as  a  deed.  So  in  Fisher  v.  Ford  {c), 
where  the  plaintiff  in  covenant  alleged  as  excuse  for  not 
making  profert,  that  the  deed  "  being  in  the  possession  of 
the  defendant/'  the  plaintiff  was  unable  to  produce  it,  a 
plea  that  the  deed  **is  not  in  the  possession  of  the  defend- 
ant/' modo  et  form&,  was  held  to  apply  to  the  time  of 
plea  pleaded,  and  therefore  to  be  insufficient.  It  is  stated 
in  all  the  treatises  on  evidence,  that  non  est  fetctum  puts  in 
issue  whether  the  deed  be  the  defendant's  deed  at  the  time 
of  pleading;  1  Fhill.  Evid.  183;  2  Stark.  Evid.  876;  and 
the  same  rule  must  apply  to  subsequent  pleadings.  [Parke, 
B. — ^It  would  appear  then  that  the  replication  is  bad,  be- 
cause it  ought  to  have  shewn  that  the  deed  was  not  at  any 
time  the  deed  of  the  plaintiffs.]  That  might  have  been 
ground  for  a  demurrer,  but  the  only  question  now  is,  what 
was  the  issue  in  fact.  It  is  like  the  plea  of  nil  debet  be- 
fore the  new  rules,  under  which,  being  in  the  present  tense, 
matter  subsequent  to  the  accruing  of  the  cause  of  action 
might  be  given  in  evidence. 

TTiesiger,  contra. — ^This  question  must  undoubtedly  be 
decided  by  the  principles  applicable  before  the  new  rules, 
which  do  not  apply  to  replications  and  subsequent  plead- 
ings. But  all  the  cases  cited  on  the  other  side  were  cases 
of  actions  brought  on  the  instrument  itself.  Until  the  de- 
cision in  Recui  v.  Broohman  (d),  it  was  necessary  to  make 
profert  of  every  deed  pleaded;  and  on  non  est  factum,  the 
plaintiff  was  bound  to  prove  a  deed  in  the  state  in  which  it 
must  be  produced  to  the  Court.    But  since  it  has  been 

(a)  5  Rep.  119.  D.  347. 

lb)  Cro.  Eliz.  120.  (<0  3  T.  R.  151. 

(c)  12  Ad.  &  E.  654;  4  P.  & 

b2 
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Exeh,  of  PUa$t  admitted  that  profert  migbt  be  excused  on  the  ground  that 
*  -  the  deed  was  lost  or  destroyed,  or  that  it  was  in  the  posses- 
Todd  gjon  of  the  Other  party,  or  of  a  person  by  whom  the  party 
Emlt.  pleading  it  had  no  power  to  compel  its  production,  BoUan 
y.  Bishop  of  Carlisle  (a),  BcAn  v.  Cooper  (6),  Dangerfield  v. 
Uiomas  (c),  the  strict  rule  laid  down  in  the  old  cases  is  no 
longer  applicable.  If,  indeed,  the  party  choose  neyerthe- 
less  to  plead  it  with  a  profert,  he  must  fail  unless  he  pro- 
duces the  deed :  Smith  ▼.  Woodward  {d),  Malison  y.  Atkins 
son  (e),  Whitfield  y.  Fausset  (/),  Ex  parte  Greenway  {g).  But 
here  the  issue  would  haye  been  supported  by  proof  of  the 
cancelled  instrument.  CanceUation  by  consent  no  doubt 
destroys  a  deed  creating  an  interest  inter  partes:  Shep. 
Touchst.  70,  Dennis  y.  Payne  {h) ;  but  although  this  may 
operate  as  an  ayoidance  of  the  deed  as  between  the  parties 
to  it,  it  may  still  be  produced  in  eyidence  by  a  third  party. 
In  Bolton  y.  Bishop  of  Carlisle,  the  plaintiff  must  haye 
been  allowed  to  produce  the  cancelled  instrument  in  sup- 
port of  his  case.  There  are  cases  also  to  shew  that  a  deed 
which  has  been  improperly  cancelled  as  against  a  party  to 
it,  may  be  considered,  as  against  the  canceller,  as  an  ex- 
isting deed:  Beckrou/s  ca8e{i},  Woodward  y.  Aston  {k), 
[Parke,  B. — It  is  the  deed  of  the  parties  in  the  sense  in 
which  the  word  is  used  in  the  plea.] 

Faeeb,  B. — ^The  cases  which  haye  been  referred  to  cer- 
tainly afford  strong  ground  for  supposing  that  the  mean- 
ing of  this  replication  is,  that  it  is  not  the  deed  of  the 
plaintiffs  for  the  purpose  of  preying  a  release :  and  there- 
fore that  the  issue  is  proyed  by  the  production  of  a  deed 

(a)  2  H.  Bl.  269.  (/)  1  Ves.  sen.  389. 

(b)  S  M.  &  W.  751.  (g)  6  Ves.  812. 

(c)  9  Ad.  &  E.  292;  1  P.  &  D.  (A)  March,  pi.  165. 
287.  ft)  Hetley,  138. 

(rf)  4  East,  585.  (*)  1  Ventr.  296. 

(e)  3  T.  R.  153,  n. 
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which  has  operated  as  a  release,  although  now  in  a  can-  ^c^  rf  Pitut, 
celled  state.     Under  all  the  circumstances  of  the  case,  we 
are  of  opinion  that  the  defendants  are  entitled  to  a  new 
trial  on  payment  of  costs,  on  the  ground  of  surprise. 

Lord  Abinoeb,  C.  B.,  Aldirson,  B.,  and  Gurnby,  B., 
concurred. 

Rule  absolute  accordingly. 


Smith  v.  Marrablb,  Knt.  j^^^  14^ 

A.SSUMPSIT  for  use  and  occupation.    Plea,  non  as-  it  u  an  implied 
sumpsit.    At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  tettf„gofiV^«^i'u:i) 
Middlesex  sittings  after  Michaelmas  Term,  it  appeared  that  i^oute,  that  it 
the  action  was  brought  to  recover  a  balance  of  five  weeks'  ably  at  for  ha- 
rent  of  a  furnished  house  at  Brighton,  which  had  been  taken  be'^tt'(i.  g!' 
by  the  defendant  of  the  plaintiff  under  the  following  agree-  "*'•'?  *{  *!     . 

ment : —  with  bugi),  the 

*^  Brighton,  September  14,  1842.      qtSfu  ^thout 

"Mr.  John  Smith,  of  24,  St.  James's -street,  agrees  to  ''**^**'*- 

let,  and  Sir  Thomas  Marrable  agrees  to  take,  the  house 

No.  6,  Brunswick-place,  at  the  rent  of  eight  guineas  per 

week,  for  five  or  six  weeks  at  the  option  of  the  said  Sir 

Thomas  Marrable. 

"  Thomas  Marrablb. 

"  John  Smith. 

"  The  rent  to  commence  on  the  16th  September. 

"T.M. 
"J.  S.'' 

Under  this  agreement,  the  defendant  and  his  family 
entered  into  possession  of  the  house  on  Friday  the  16th  of 
September.  On  the  following  day.  Lady  Marrable  hating 
complained  to  the  plaintiff  that  the  house  was  infested  with 
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ggek.  tt  Pie^  bngs^  he  sent  a  person  in  to  take  means  for  getting  rid  of 
^    iD%j.  ^    them,  which  however  did  not  prove  successful ;  and  on  the 
Smith       19th,  Lady  Marrable  wrote  the  following  note  to  the  wife 
of  the  plaintiff: — 

"5,  Brunswick  Place,  Sept.  19,  1842. 
''  Lady  Marrable  informs  Mrs.  Smith,  that  it  is  her  deter- 
mination to  leave  the  house  in  Brunswick  Place  as  soon  as 
she  can  take  another,  paying  a  week's  rent,  as  all  the  bed- 
rooms occupied  but  one  are  so  infested  with  bugs  that  it  is 
impossible  to  remain.'' 

On  the  following  Thursday,  the  22nd,  the  defendant  ac- 
cordingly sent  the  key  of  the  house,  together  with  the 
amount  of  a  week's  rent,  to  the  plaintiff,  and  removed  with 
his  family  to  another  residence.  Evidence  was  given  to 
shew  that  the  house  was  in  fact  greatly  infested  by  bugs. 
The  Lord  Chief  Baron,  in  summing  up,  stated  to  the  jury, 
that  in  point  of  law  every  house  must  be  taken  to  be  let  upon 
the  implied  condition  that  there  was  nothing  about  it  so 
noxious  as  to  render  it  uninhabitable;  and  that  if  they  be- 
lieved that  the  defendant  left  the  plaintiff's  house  on  ac- 
count of  the  nuisance  occasioned  by  these  vermin  beiug  so 
intolerable  as  to  render  it  impossible  that  he  could  live  in 
it  with  any  reasonable  comfort,  they  ought  to  find  a  ver- 
dict for  the  defendant.  The  jury  having  found  for  the 
defendant, 

Hayward  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — The  alleged  nuisance  is  no  answer  to  this 
action,  founded  as  it  is  upon  a  written  agreement  of  demise 
for  a  longer  period,  but  must,  if  true,  be  made  the  subject 
of  a  cross  action.  The  rent  is  not  in  its  nature  divisible, 
and  inasmuch  as  it  cannot  be  said  that  there  has  been  a 
total  failure  of  consideration,  the  payment  of  a  part  of  it  is 
an  admission  of  the  tenancy.     Li  Salisbury  v.  Marshall  (a), 

(o)  4  C.  &  p.  65. 
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the  defendant,  who  held  a  house  under  an  agreement  ''to  Exek.  of  pieat^ 

1843 
become  tenant  by  occupying/'  was  held  to  be  entitled  to  *  - 

shew,  in  answer  to  an  action  for  use  and  occupation,  that  Smith 
the  house  was  not  in  such  a  reasonable  and  decent  state  of  MAaRASLs. 
repair  as  to  be  fit  for  comfortable  occupation :  but  Tlndal, 
C.  J.,  there  says,  ''I  agree wi£h  the  plaintiff's  counsel,  that 
if  there  had  been  a  separate  agreement  to  do  these  repairs, 
then  the  not  having  done  them  would  furnish  no  defence/' 
In  Oranger  y.  Collins  (a),  it  was  held  that  no  duty  arises 
out  of  the  mere  relation  of  landlord  and  tenant,  in  the 
absence  of  any  special  agreement,  to  protect  the  tenant 
against  eviction  by  a  reversioner. 

But  even  if  this  be  a  defence  to  the  action,  it  ought  to 
have  been  pleaded  specially.  It  cannot  be  denied  that  this 
agreement  was  at  one  time  binding,  and  therefore  the 
throwing  it  up  for  such  cause  is  matter  in  confession  and 
avoidance.  fVaddihve  v.  Bamett  {b)  is  an  authority  in  point. 
There  a  defendant,  in  answer  to  an  action  for  use  and  oc- 
cupation, relied  upon  a  payment  of  rent  made  to  a  mort- 
gagee in  consequence  of  notice  from  him ;  and  it  was  held 
that,  so  far  as  this  defence  related  to  rent  which  had  ac- 
crued due  previously  to  the  notice,  it  was  not  admissible 
under  non  assumpsit,  but  ought  to  be  specially  pleaded. 
Here,  in  substance,  the  defence  in  truth  is  that  there  was 
fraud,  express  or  implied,  on  the  part  of  the  plaintiff,  in 
concealing  from  the  defendant  the  fact  of  the  existence  of 
this  nuisance. 

Parke,  B. — This  case  involves  the  question  whether,  in 
point  of  law,  a  person  who  lets  a  house  must  be  taken  to 
let  it  under  the  implied  condition  that  it  is  in  a  state  fit 
for  decent  and  comfortable  habitation,  and  whether  he  is  at 
liberty  to  throw  it  up,  when  he  makes  the  discovery  that  it 
is  not  so.    The  case  of  Edwards  v.  Etherington  (c)  appears 

(a)  6  M.  &  W.  458.  {h)  2  Bing.  N.  C.  538;  2  Scott,  763. 

(c)  Ry.  k  M.  268;  S.  C,  7  D.  &  R.  117. 
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Exch.  ofPUat,  to  me  to  be  an  authority  very  nearly  in  point.  There  the 
*  defendant,  who  held  a  house  as  tenant  from  year  to  year, 
quitted  without  notice,  on  the  ground  that  the  walls  were 
in  so  dilapidated  a  state  that  it  had  become  unsafe  to  reside 
in  it ;  and  Lord  Tenterden,  at  Nisi  Frius,  held  these  facts  to 
be  an  answer  to  an  action  by  the  landlord  for  use  and  oc- 
cupation: telling  the  jury,  that  although  slight  circum- 
stances would  not  suffice,  such  serious  reasons  might  exist 
as  would  justify  a  tenant's  quitting  at  any  time,  and  that 
it  was  for  them  to  say  whether,  in  the  case  before  them, 
such  serious  reasons  existed  as  would  exempt  the  defendant 
from  the  plaintiff's  demand,  on  the  ground  of  his  having 
had  no  beneficial  use  and  occupation  of  the  premises.  The 
jury  found  for  the  defendant,  and  the  Court  of  King's 
Bench  was  afterwards  moved  for  a  new  trial  on  the  ground 
of  misdirection,  but  they  refused  to  disturb  the  verdict. 
There  is  also  another  case  of  CoUim  v.  Barrow  (a),  in  which 
Bayley,  B.,  held  that  a  tenant  was  justified  in  quitting  with- 
out notice  premises  which  were  noxious  and  unwholesome 
for  want  of  proper  sewerage.  These  authorities  appear  to 
me  fully  to  warrant  the  position,  that  if  the  demised  pre- 
mises are  incumbered  with  a  nuisance  of  so  serious  a  nature 
that  no  person  can  reasonably  be  expected  to  live  in  them, 
the  tenant  is  at  liberty  to  throw  them  up.  This  is  not  the 
case  of  a  contract  on  the  part  of  the  landlord  that  the  pre- 
mises were  free  from  this  nuisance ;  it  rather  rests  in  an  im- 
plied condition  of  law,  that  he  undertakes  to  let  them  in  a 
habitable  state.  With  respect  to  the  second  point,  if  the 
law  be  as  I  have  stated,  and  the  existence  of  such  a  nuisance 
coAstitutes  a  defence  to  the  action,  I  think  it  is  a  defence 
which  is  clearly  admissible  under  non  assumpsit.  This  is 
an  action  for  use  and  occupation,  in  answer  to  which  it  is 
competent  to  the  defendant  to  shew,  under  the  plea  of  non 
assumpsit,  that  there  never  was  any  such  occupation  by 

(a)  1  M.&Rob.  112. 
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him  of  the  premises  as  to  render  him  liable  in  point  of  law.  Sxek.  of  PUm^ 
Not  only  is  this  a  good  plea^  but  it  seems  to  me  that  it  is 
the  only  proper  plea  in  such  a  case^  and  that  a  special 
plea  embodying  such  a  defence  would  be  demurrable,  as 
amounting  to  the  general  issue. 

Aldbbson,  B.j  and  Gubney,  B.,  concurred. 

Lord  Abinoeb,  C.  B. — I  am  glad  that  authorities  have 
been  found  to  support  the  view  which  I  took  of  this  case  at 
the  trial,  but  for  my  own  part  I  think  no  authorities  were 
wanted,  and  that  the  case  is  one  which  common  sense  alone 
enables  us  to  decide.  A  man  who  lets  a  ready-furnished 
house  surely  does  so  under  the  implied  condition  or  obli- 
gation—call it  which  you  will — that  the  house  is  in  a  fit 
state  to  be  inhabited.  Suppose,  instead  of  the  particular 
nuisance  which  existed  in  this  case,  the  tenant  discovered 
the  fact — unknown  perhaps  to  the  landlord — ^that  lodgers 
had  previously  quitted  the  house  in  consequence  of  having 
ascertained  that  a  person  had  recently  died  in  it  of  plague  or 
scarlet  fever;  would  not  the  law  imply  that  he  ought  not  to 
be  compeUed  to  stay  in  it?  I  entertain  no  doubt  whatever 
on  the  subject,  and  think  the  defendant  was  fully  justified 
in  leaving  these  premises  as  he  did :  indeed,  I  only  wonder 
that  he  remained  so  long,  and  gave  the  landlord  so  much 
opportunity  of  remedying  the  evil. 

Rule  refused  (a). 


(a)  See  Izon  v.  Gorton,  5  Bing.  N.  C.  501 ;  7  Scott,  537;  Arden  v. 
PnUen,  10  M.  &  W.  321. 
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Exek.  of  Pteat, 
1843. 

r   "-„  '  PowLES  and  Others  v.  Innes. 

Jan.  18. 

A  penon  who  X  HIS  was  an  action  of  assumpsit  on  a  policy  of  insurance 

hu'Cterettla  ^^  ^^^P-    ^^  declaration  stated  that  the  policy  was  made 

aftw'lffecti!!*^^  by  the  plaintiflFs  as  agents  for  Robert  Page  and  Robert 

policy  of  insur-  Chamberlain;  that  Page  and  Chamberlain^  and  one  Sarah 

them,  Md  he-  Banks^  were,  during  the  risk  and  until  and  at  the  time  of 

»iinot*iiw*'  ^^^  ^^•®'  interested  in  the  ship  to  the  amount  of  the  money 

upon  the  insuTcd;  and  that  the  ship  was  totally  lost.     The  defend- 

policy;  except 

at  a  trustee  for  aut  pleaded,  first,  payment  of  76/.;  secondly,  as  to  the 
^euewhm^^  residue,  non  assumpsit;  thirdly,  except  as  to  75/.,  that 
handed*^^  *•  although  Chamberlaiu  was  interested  in  the  ship  during 
him  upon  the  the  risk  and  at  the  time  of  the  loss  to  the  amount  of  400/., 
there*u  an' "    ^  rcspect  of  which  the  plaintiffs  were  entitled  to  recover 

iflhSilTc  ke*t  *^®  **^*  *^"°^  ^^  '^^'•'  y®*  *^**'  "*^®  ^  aforesaid,  Chamber- 
aii?e  for  hu  laine  and  Page  were  not  interested  in  the  ship  during  the 
risk,  and  that  the  policy  was  not  made  by  the  plaintiffs  as 
agents  for  Sarah  Banks  or  for  her  benefit,  nor  did  she  give 
any  order  for  effecting  the  same ;  and  fourthly,  except  as 
to  75/.,  that  although  Chamberlain  was  interested  during 
the  risk  to  the  amount  of  400/.,  &c.,  yet,  save  as  aforesaid, 
Chamberlain,  Page,  and  Banks  were  not  interested  in  the 
ship  during  the  risk,  modo  et  formft.  On  these  pleas 
issues  were  joined. 

The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the 
Middlesex  Sittings  after  Trinity  Term,  1840,  when  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  upon  the  following  case : — 

On  the  22nd  of  January,  1838,  the  plaintiffs,  who  are 
insurance  agents,  by  directions  from,  and  on  account  and 
for  the  benefit  of,  Robert  Page  and  Robert  Chamberlain, 
in  respect  of  their  two-thirds  of  the  vessel,  effected  a  policy 
of  insurance  on  the  ship  Commerce.  The  premiums  were 
charged  to  and  paid  by  Page  and  Chamberlain.  The  policy 
was  subscribed  by  the  defendant  for  150/.    At  the  time  of 
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the  insurance  and  at  the  time  of  the  loss,  the  vessel  was  pf  &wA.  «/  pum, 
the  value  of  1200/.  At  the  time  of  effecting  the  insurance. 
Chamberlain,  Page,  and  Sarah  Banks  were  each  interested 
in  one*third  of  the  vessel.  The  vessel  was  lost  in  January 
1839,  within  the  time  mentioned  in  the  policy.  Before 
the  loss.  Page,  by  bill  of  sale,  conveyed  his  share  to  Sarah  * 
Banks.  From  the  time  of  the  said  bill  of  sale  down  to  the 
time  of  the  loss.  Chamberlain  and  Sarah  Banks  were  own- 
ers of  the  Commerce,  the  former  of  one-third  and  the 
latter  of  two-thirds  of  that  ship.  On  the  day  after  the 
sale,  Sarah  Banks  ordered  a  policy  for  600/.  to  be  effected 
in  respect  of  her  two-thirds  for  twelve  months,  which  was 
accordingly  effected  in  the  Alliance  OfGlce,  and  upon 
which  she  received  as  for  a  total  loss. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  verdict  should  be  entered  for  the  plaintiffs  or  for  the 
defendant,  and  for  what  amount,  if  any,  and  upon  which 
of  the  several  issues  joined  between  the  parties.  The  plead- 
ings are  to  form  a  part  of  the  case,  and  the  Court  are  to 
be  at  liberty  to  draw  such  conclusions  as  they  shall  think 
the  jury  ought  to  have  drawn. 

fV.  H.  Waisan,  for  the  plaintiffs. — The  question  in  this 
case  is  one  which,  although  often  considered,  has  never 
been  expressly  determined;  namely,  whether,  where  a 
person,  being  the  owner  of  a  vessel,  after  effecting  a  policy 
of  insurance  upon  it,  sells  his  interest  in  the  vessel,  by 
such  transfer  of  his  interest  the  policy  is  at  an  end.  The 
plaintiffs  contend  that  it  is  not,  but  that  it  continues  in 
force,  and  the  party  who  recovers  upon  it  is  a  trustee  for 
the  purchaser.  [Lord  Abinger,  C.  B. — The  form  of  de* 
claration  is,  that  the  plaintiff  was  interested  ''  during  the 
risk  and  until  and  at  the  time  of  the  loss.''  Unless  the 
policy  be  expressly  assigned  to  the  purchaser,  why  should 
it  pass  any  more  than  any  other  wager  on  the  vessel?] 
The  policy  is  merely  an  accessory  to  the  principal,  the 
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Stek.  qf  Pkat^  bUd.  XPorke,  B. — ^If  the  policy  were  handed  over  at  the 
'  time  of  executing  the  bill  of  sale,  that  would  be  evidence 
of  the  intention  of  the  parties  that  the  seller  should  be  a 
trustee  for  the  purchaser.  The  question  really  is,  is  it  an 
incident  to  the  vessel  ?]  In  Sparkes  v.  Marshall  {a), 
Tindal,  C.  J.,  says — ''  If  the  plaintiff  have  an  insurable 
interest  at  the  time  the  policy  was  effected,  whatever 
diange  may  have  taken  place  in  the  property  since  can 
have  no  effect  in  relieving  the  underwriters  from  their 
liabilities,  as  the  plaintiff  may  sue  on  the  policy  for  the 
benefit  of  the  party  to  whom  such  property  has  passed/' 
[Parke,  B. — ^In  that  case  the  plaintiff  was  interested  both 
at  the  time  of  the  insurance  and  of  the  loss.  Lord  Atringer^ 
C.  B. — ^Tha:t  judgment  must  be  taken  to  mean  that  the 
assignment  of  the  goods  makes  no  difference,  provided  the 
parties  keep  the  contract  of  insurance  alive  for  the  benefit 
of  the  assignee.  Parke,  B. — ^The  contract  of  insurance  is  a 
contract  of  indemnity.]  Yes,  but  it  is  a  contract  to  indem- 
nify any  body  who  may  be  interested  in  the  subject-matter; 
it  is  an  indemnity  in  respect,  not  of  the  underwriter,  but 
of  the  subject-matter  of  insurance ;  and  though  it  is  ne- 
cessary to  allege  an  interest  in  the  declaration,  it  is  not 
necessary  to  allege  it  to  have  existed  down  to  the  time  of 
the  loss.  [Lord  Abinger,  C.  B. — I  never  saw  it  other- 
wise.] In  Perchard  v.  Whitmore  {b),  which  was  an  action 
on  a  policy  of  insurance  on  goods,  the  declaration  averred 
that  P.  M.  and  N.  M.,  until  and  at  the  time  of  the  loss, 
were  interested  in  the  goods,  and  that  the  insurance  was 
made  for  them  and  on  their  account.  It  appeared  on  the 
evidence  upon  the  voir  dire  of  a  witness  called  for  the 
plaintiffs,  that  since  the  policy  was  effected  he  had  become 
a  partner  with  F.  M.  and  N.  M.,  and  had  taken  a  share  of 
the  goods  insured :  and  upon  objection  that  this  evidence 
disproved  the  allegation  of  interest  in  the.  declaration, 

(a)  2  Bing.  N.  C.  761;  S.Scott,  172.        (5)  2  Bos.  &  P.  155,  n. 
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Btdler,  J.,  ruled  that  the  plaintiff  ought  not  to  be  nonsuited^  Sxek,  rf  Pievt, 
for  that  the  witness  was  not  interested  at  the  time  of    ^    ^'  ^ 
making  the  policy,  '^  to  which  the  averment  of  interest       Powles 
related,  and  the  plaintiff  brought  the  action  for  those  who       Imnu. 
were  interested  at  the  time/' 

Greenwood,  contra,  was  stopped  by  the  Court. 

Lord  Abinobr,  C.  B. — I  am  clearly  of  opinion  that  the 
defendant  is  entitled  to  our  judgment.  The  last  authority 
that  has  been  cited  is  a  mere  note  of  a  Nisi  Frius  case,  the 
correctness  of  which  I  greatly  doubt.  The  contract  of  in- 
surance was  originally  only  a  contract  of  wager,  that  the 
vessel  should  arrive  at  her  destination:  since  the  legislature 
has  adopted  it,  it  is  a  contract  of  indemnity  only,  and  nobody 
can  revover  in  respect  of  the  loss  who  is  not  really  interested. 
The  policy  is  but  a  chose  in  action,  and  cannot  pass  merely 
by  the  assignment  of  the  ship. 

Parks,  B. — ^I  am  of  the  same  opinion.  The  plaintiff 
can  only  recover  an  indemnity.  Then  what  has  this  party 
lost,  if  he  has  sold  his  interest  in  the  ship,  irrespective  of 
the  policy?  Banks's  interest  is  not  protected,  because  she 
gave  no  authority  to  effect  the  insurance.  Unless,  there- 
fore, there  was  some  understanding  that  the  policy  should 
be  kept  alive  for  her  benefit,  the  plaintiffs,  suing  on  behalf 
of  Page,  have  lost  nothing.  If  the  policy  had  been  handed 
over  with  the  bill  of  sale,  or  there  had  been  an  order  to  the 
brokers  to  hand  it  over,  the  case  would  be  different ;  then 
the  parties  might  sue  as  trustees  for  the  purchaser :  but  we 
cannot  infer  that,  no  facts  being  stated  in  the  case  to  war- 
rant such  an  inference. 

GuRNEY,  B.,  concurred* 

Judgment  for  the  defendant. 
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Exek,  qfPUat, 

1843. 
>      V  '  ^     Alsager,  Assignee  of  Evans  and  Others,  Bankrupts,  v. 

/«!.  23.  CuRRiB  and  Others. 

To  a  decUra.  UEBT  bj  the  plaintiff  as  assignee,  for  money  lent  by  the 
th  °iMignee  of  bankrupts,  money  had  and  received  to  their  use,  and  upon 
defcndanu''  ^^^  ^^  account  stated  with  them  before  the  bankruptcy.  Plea, 
pleaded,  that  that  before  the  date  and  issuing  of  the  fiat,  the  defendants 
the  defendants  discounted  a  Certain  bill  of  exchange  for  the  bankrupts,  and 
hluof  change  ^^cn  lent  and  advanced  to  them,  and  gave  credit  to  them  for 
for  the  bank-      a  certain  large  sum  of  money,  exceeding  the  damages  in 

nipt,  and  then       i,,.  .it  .i. 

lent  and  ad-  the  declaration  mentioned,  upon  the  security  of  the  said  bill 
"gavtertdit  to  ^^  exchange :  proceeding  to  allege  a  set-off  to  that  amount, 
him  for  a  Replication,  that  the  defendants  did  not  lend  or  advance  a 

sum  ox  money  *• 

exceeding  the     large  sum  of  money,  or  any  sum  of  money  whatever,  to  the 

damages  in  the    ,       ,  J^  J  J  » 

declaration  bankrupts. 

^ecding'to  Special  demurrer,  assigning  for  cause,  that  the  traverse 

allege  a  aet-off.  ^^s  too  narrow,  inasmuch  as  it  was  confined  to  the  lending 

that  the  defend-  and  advancing,  and  took  no  notice  that  the  defendants 

lend  or  advance  ^^^^^  Credit  to  the  bankrupts. — Joinder  in  demurrer. 

any  snm  of 
money  to  the 

bankrupt:—  /.  fp.  Smith,  in  support  of  the  demurrer. — The  traverse 

Held,  that  this        ,         .       ,         V.       .  ^^'^ .  .        , 

traverse  was  taken  in  the  replication  is  too  narrow,  as  it  takes  no  notice 
M  thTicnding '  ^^  ^^^  giving  of  credit  to  the  bankrupts,  whereas  the  giving 
and  advancing,   ^f  credit  would  of  itsclf  afford  the  defendants  a  good  de- 

and  the  giving  ° 

credit,  appear-  fence,  and  by  this  mode  of  replying  they  are  shut  out  from 
transaction.  that  defence.  The  rule  is,  that  a  party  in  pleading  is  not 
entitled  to  leave  unanswered  part  of  an  allegation,  which 
would  be  a  good  defence  :  Goram  v.  Sweeting  (a),  Stubbs  v. 
Lainson  {b),  Moore  v.  Boulcott  (c).  Suppose  the  plea  had 
alleged  that  the  defendants  paid  money  to  the  use  of,  and 
had  lent  and  advanced  it  to,  the  bankrupts;  could  the 
plaintiffs  have  traversed  the  latter  branch  of  the  averment 
only  ?  So  here,  the  plaintiff  ought  to  have  put  the  giving  of 
credit  in  issue. 

(a)  2  Saund.  206.  (c)  1  Biiig.  N.  C.  323;  1  Scott, 

(6)  1  M.  &  W.  728.  122. 
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Martin,  contra^  was  stopped  by  the  Court.  Bxek^ofPhoM^ 

1843. 

Lord  Abinoer^  C.  B. — ^I  think  the  replication  is  good. 
The  lending  and  adyancing,  and  giving  credit^  alleged  in 
the  plea^  are  all  consistent  with  its  being  but  one  trans- 
action. There  does  not  appear  to  have  been  any  sum 
for  which  the  defendants  gave  credit,  which  was  not 
also  lent  and  advanced:  the  replication,  therefore,  substan* 
tially  puts  the  whole  allegation  in  issue.  The  defendants 
may  amend  on  the  usual  terms,  otherwise  there  will  be 
judgment  for  the  plaintiffs. 

Parke,  B. — ^I  am  of  the  same  opinion.  If  the  averment  in 
the  plea  were  merely  that  the  defendants  gave  credit  to  the 
bankrupts,  without  stating  in  what  mode,  it  would  be  bad 
on  special  demurrer.  But  if  the  plea  as  it  now  stands 
were  demurred  to  on  that  ground,  the  answer  would  be, 
that  the  mode  of  giving  credit  was  alleged,  viz.  by  lending 
and  advancing  the  money.  The  lending  and  advancing, 
and  giving  credit,  form  but  one  transaction. 

Alderson,  B. — The  meaning  of  the  averment  in  the 
plea  is,  that  the  defendants  lent  and  advanced  money  to 
the  bankrupts,  and  upon  such  loan  and  advance  gave  cre- 
dit. A  denial  of  the  loan  and  advance  is  a  denial  of  the 
whole. 

Gurnet,  B.,  concurred. 

Leave  to  the  defendants  to  amend  on  payment  of  costs, 
otherwise 

Judgment  for  the  plaintiff. 
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Ejck,  ^Pkotf 
1843. 

'"*~-*^ — '  RisELEY  V.  Ryle,  Esq. 

Jan.  19.         p 

A  sheriff  who  V^ASE  against  the  sheriff  of  Cheshire,  on  the  statute  8 

under  afieri  Anne^  c.  14^  s.  1.    The  declaration  stated^  that  on  the 25th 

Ster'io'uwihat  I'^^'^l^er,  1842,  and  for  a  long  space  of  time  then  last 

rent  is  due  to  past,  to  wit,  for  the  space  of  five  years,  one  J.  Knott  and 

the  defendant,  onc  W.  Knott  occupicd  a  Certain  breweiy,  dwelling-house, 

goodJwithout  ^^^  appurtenances,  as  tenants  thereof  to  the  plaintiff,  at  a 

such  rent  hav-  certain  rent  theretofore  payable  by  the  said  J.  Knott  and 

mg  been  first  *^  ''  ^ 

paid,  is  liable  W.  Knott  to  the  plaintiff  for  the  same.  Averment, 
mo'a^  on^tbe  that  the  sum  of  250/.,  for  one  year's  rent  ending  on  the 
r^ii^^r^to  ^*y  *^^  ^^^^  aforesaid,  was  due  and  in  arrear,  and  that 
an  action  on  the  the  defendant,  being  sheriff  of  the  county  of  Chester,  by 

case  at  the  suit  .  .  .  . 

of  the  landlord,  virtue  of  a  writ  of  fi.  fa.  issued  against  the  said  Jt  Knott 
tion"  nVlw^..  *^d  W-  Knott,  together  with  one  C.  Knott,  at  the  suit  of 
ment  of  notice    qj^q  jo^n  Jacksou,  directed  to  the  sheriff  of  Cheshire,  took 

to  the  exeeU' 

turn  creditor  certain  goods  and  chattels  then  lying  and  being  in  and  upon 

Nor  need  it  the  Said  brewery,  dwelling-house,  and  appurtenances,  so 

the^^aSs  re-*'  *^®*^  being  as  aforesaid  in  the  tenure  and  occupation  of 

moved  were  the  Said  J.  Knott  and  W.  Knott  as  tenants  thereof  to  the 

able  by  law  plaintiff  (a),  of  great  value,  &c.    The  declaration  then 

''"norder'to"'  averred  notice  to  the  sheriff,  before  the  removal  of  the 

maintain  the  goods,  of  the  rent  bcine  due  to  the  plaintiff,  and  request 

action,  It  roust      o  '  o  ^r  *  ^ 

appear  that  the  of  payment  thereof,  and  alleged  as  a  breach,  that  the  de- 

he!"Ln  rem  fendant  wrongfully  carried  away  the  goods,  without  paying 

whSl"the1en-  ^^  Satisfying  the  plaintiff  the  said  arrears  of  rent,  &c.  &c. 

ant  entered  into  Pleas,  first,  that  the  Said  J.  Knott  and  W.  Knott  did  not 

possession  in  .  •         •     ^.i.     j     i        i.* 

January  1829.  hold,  usc,  occupy,  or  cujoy  the  premises  m  tne  declaration 
menTmad?iT'  mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  as 

October  1828, 

whereby  a  lease  was  to  be  granted  to  him  from  the  20th  November,  1828,  but  no  lease  was 
granted ;  and  the  tenant  continued  to  occupy  until  the  time  of  the  execution,  in  February 
1842,  but  no  payment  of  rent  was  shewn  to  have  been  made: — Held,  that  it  did  not  suffi- 
ciently appear  that  he  held  as  tenant  at  a  rent  certain,  so^as  to  bring  the  case  within  the  statute, 
and  render  the  sheriff  liable. 

QuBrOy  whether  any  action  lies  for  the  landlord  against  the  execution  creditor, 

(a)  See  Riiclejf  v.  Ryle,  ante,  p.  101. 
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tenants  thereof  to  the  plaintiflF,  in  manner  and  form  &c. ;  ««*•  ^  i^'^w. 
secondly,  that  the  defendant  did  not,  during  the  continu-  - 

ance  of  the  said  tenancy,  take  any  goods  or  chattels,  in       Rwwbt 
manner  and  form  &c. :  upon  which  issues  were  joined.  Rtlb. 

At  the  trial  before  Gumey,  B.,  at  the  last  Chester 
Assizes,  it  appeared  that  Messrs.  J.  &;  W.  Knott  took  the 
premises  in  question  from  one  William  Beard,  deceased, 
(whose  heiress  at  law  the  plaintiff's  wife  was  proved  to  be) 
by  an  agreement  dated  the  22nd  October,  1828;  whereby 
W.  Beard,  in  consideration  of  the  rent,  covenants,  and 
agreements  thereinafter  mentioned,  did  promise  and  agree 
with  the  said  J.  Knott  &;  W.  Knott,  their  executors,  &c., 
that  he  the  said  W.  Beard,  his  heirs  or  assigns,  should  and 
would,  on  or  before  the  20/A  day  of  November  then  next,  at 
the  costs  of  the  said  J.  Knott  &  W.  Knott,  grant  and 
execute  unto  them,  their  executors,  &c.,  and  they  the  said 
J.  Knott  &  W.  Knott  did  thereby  consent  and  agree  to 
accept  and  take,  a  good  and  effectual  demise  or  lease,  to 
be  prepared  by  the  solicitor  of  the  said  J.  Knott  &  W. 
Knott,  of  the  premises  in  question, — describing  them  as  a 
brewery  situate  in  Portwood,  in  the  parish  of  Stockport, 
with  the  plant,  utensils,  fixtures,  articles,  and  things 
therein  mentioned  in  the  schedule  thereunder  written, 
and  also  a  dwelling-house  attached  thereto,  and  the  yards, 
stabling,  &c.,  and  other  appurtenances  to  the  same  belong- 
ing, and  especially  the  use  of  the  steam  and  steam-engine 
erected  and  being  in  the  cotton-factory  of  the  said  William 
Beard,  on  the  east  side  of  and  adjoining  the  said  brewery 
and  premises ;  to  hold  the  same  to  the  said  J.  Knott  & 
W.  Knott,  their  executors,  &c.,  for  the  term  of  fourteen 
years,  to  be  computed  from  the  25th  day  of  October  then 
next,  at  the  yearly  rent  of  250/.,  payable  as  therein  men- 
tioned. The  agreement  then  provided  for  the  insertion  in 
the  intended  lease  of  various  covenants  and  provisoes,  and 
also  contained  a  stipulation  that  it  should  and  might  be 
lawful  for  the  said  J.  Knott  &  W.  Knott,  their  executors, 

VOL.  XI.  c  M.W. 
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JExeft.  9f  vum$.  icc^  at  any  time  during  that  demise,  to  purchase  and  take^ 


1843. 


at  the  price  of  6000/.,  all  the  premises  thereby  agreed  to 
be  demised,  and  also  the  adjoining  premises  used  as  a  cot- 
ton-factory. 

Messrs.  Knott  entered  into  possession  of  the  brewery  &c. 
under  this  agreement,  in  January  1829,  but  no  lease  was 
ever  executed  to  them,  and  they  continued  in  occupation 
of  the  premises  until  the  period  of  the  execution  out  of 
which  this  action  arose,  in  February  1841,  carrying  on  the 
business  of  the  brewery,  and  living  in  the  dwelling-house 
attached  thereto.  The  plaintiff  did  not  prove  payment  by 
them  of  any  rent.  It  was  contended  for  the  defendant, 
that  the  plaintiff  ought  to  be  nonsuited,  for  that  no  sub* 
sisting  tenancy  was  shewn  such  as  to  warrant  a  distress, 
without  which  the  stat.  8  Anne,  c.  14,  s.  1,  did  not  apply. 
The  learned  Judge  thought  there  was  evidence  of  a  tenancy 
to  go  to  the  jury ;  and  a  verdict  passed  for  the  plaintiff, 
damages  250/. 

In  Michaelmas  Term  (November  4),  JervU  moved  for  a 
rule  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had  on  the  ground  of  misdirection,  or  why 
the  judgment  should  not  be  arrested.  First,  this  was  not 
a  case  to  which  the  remedy  given  by  the  statute  of  Anne 
is  applicable.  That  statute  merely  comes  in  aid  of  a  land- 
lord who  would  have  at  common  law  a  right  to  distrain. 
The  words  of  the  statute  are,  "  that  no  goods  or  chattels 
whatever,  lying  or  being  in  or  upon  any  messuage,  lands, 
or  tenements,  which  are  or  shall  be  leased  for  life  or  lives, 
term  of  years,  at  will  or  otherwise,  shall  be  liable  to  be 
taken  by  virtue  of  any  execution  on  any  pretence  whatever, 
unless  the  party  at  whose  suit  the  said  execution  is  sued 
out  shall,  before  the  removal  of  such  goods  from  off  the 
said  premises  by  virtue  of  such  execution  or  extent,  pay 
to  the  landlord  of  the  said  premises,  or  his  bailiff,  all  such 
sum  or  sums  of  money  as  are  or  shall  be  due  for  rent  for 
the  said  premises  at  the  time  of  takin?  such  goods  or 
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chattels  by  virtue  of  such  execution :  provided  the  said  ^'^*-  ^  ^^^» 

arrears  of  rent  do  not  amount  to  more  than  one  year's 

rent/'  &c.    This  clause  clearly  contemplates  a  tenancy  at 

a  rent  certain,  in  respect  of  which  a  distress  could  be 

made :  Hodgson  v.  Gascoiffne  (a).    But  this  is  not  a  case  in 

which  such  a  tenancy  could  be  implied.     This  was  an 

agreement  made  in  contemplation  of  a  future  lease,  under 

which  the  parties  were  tenants  at  will  merely,  Chapman  v. 

Toumer  (4),  Begnart  v.  Porter  (c),  and  until  payment  of 

rent,  of  which  there  was  no  proof,  no  right  of  distress 

would  exist,  but  only  an  action  for  use  and  occupation. 

Besides,  the  agreement  stipulates  for  the  demise  not  only 

of  the  brewery,  &c.,  but  also  for  the  use  of  steam  power 

from  the  adjoining  factory;  and  there  was  no  evidence 

that  this  had  been  enjoyed  by  the  Messrs.  Knott  {d). 

Secondly,  the  judgment  ought  to  be  arrested,  on  the 
ground  that  the  statute  gives  no  action  against  the  sheriff, 
but  only  against  the  execution  creditor;  the  words  being, 
that  no  goods  Sec.  shall  be  liable  to  be  taken  &c.,  unless 
'*  the  party  at  whose  suit  the  execution  is  sued  ouf  shall 
before  their  removal  pay  the  landlord  his  rent.  The  statute, 
therefore,  does  not  require  the  sheriff  to  pay  over  the  rent, 
but  makes  the  original  taking  a  trespass  if  the  execution 
creditor  do  not  pay  it  over  before  removal  of  the  goods. 
Now,  this  action  is  not  for  the  taking,  but  for  the  removal 
without  pajnodcnt  of  the  rent.  It  was  undoubtedly  held  in 
Palgrave  v.  Windham  (e),  that  the  action  lay  against  the 
sherilS^  for  the  tort  in  removing  the  goods  after  notice  of  the 
rent  being  due,  but  it  appears  to  have  been  thought  that 
there  should  be  notice  to  the  execution  plaintiff.  IParke, 
B. — ^The  provision  of  the  statute  is,  that  the  sheriff  shall 
not  take  the  goods  unless  the  landlord's  rent  be  paid  before 
their  removal,  that  is,  shall  not  remove  them  unless  the  rent 

(a)  5  B.  &  Aid.  88.  {d)  This  point  was  not  made  at 

(6)  6  M.  &  W.  100.  the  trial, 

(c)  7  Bing.  451 ;  5  M.  &  P.  370.         (e)  1  Stra.  212. 

C2 
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Sxek,  rf  PUtu,  be  first  paid.  That  may  well  be  translated  as  directing 
that  the  sheriff  shall  pay  the  rent  to  the  landlord  before  the 
removal  of  the  goods,  or  else  shall  be  liable  for  damages.] 
In  WifUle  v.  Freeman  {a),  PattesaUj  J.,  remarks  that  ''it  is 
singular  that  an  action  should  be  brought  against  the 
sheriff  tor  a  false  return  of  nulla  bona  where  rent  has  ab- 
sorbed the  levy,  because  the  statute  of  Anne  enacts  in 
substance  that,  on  seizure  and  notice  of  rent  being  due, 
the  person  suing  out  the  writ  shall  pay  the  landlord  all  the 
rent  due  to  him,  and  the  sheriff  is  then  to  levy  both  the  rent 
and  the  execution  money.*'  [Lord  Abinger,  C.  B.^-The 
execution  creditor  has  nothing  to  do  with  the  seizure :  the 
sheriff  is  the  person  who  is  prohibited  from  removing  the 
goods  until  the  rent  is  paid.]  Money  had  and  received 
will  not  lie  against  the  sheriff  after  the  sale  of  the  goods, 
although  it  will  against  the  execution  creditor.  In  Ryan 
v.  Daly  (A),  the  Court  of  Exchequer  in  Ireland  held  ex- 
pressly that  debt  lies  on  the  stat.  9  Anne,  c.  8  (the  corre- 
sponding Irish  act)  by  a  landlord  against  the  plaintiff  in  a 
civil  bill  decree,  for  taking  in  execution  and  removing  goods 
off  the  demised  premises,  without  satisfying  an  arrear  of 
rent  then  due.  There  ought  at  all  events  to  be  an  allega- 
tion of  notice  to  the  execution  creditor.  {^Parke,  B. — ^Ex- 
press notice  to  the  sheriff  has  been  held  not  to  be  necessary; 
it  is  sufficient  if  he  sells  without  retaining  the  rent,  with 
knowledge  that  it  is  due :  Andrews  v.  Dixon  (c).  Construing 
the  act  as  it  has  hitherto  been  construed,  it  means,  that  the 
sheriff  is  not  to  remove  the  goods  unless  the  rent  has  first 
been  paid  by  somebody ;  if  he  does,  he  is  liable  to  an  action 
at  the  suit  of  the  landlord,  for  whose  benefit  the  act  of 
Parliament  was  made.] 

But  further,  the  action  does  not  lie  for  the  removal;  the 
act  forbidden  is  the  taking  under  the  circumstances  men- 


(n)  11  Ad.  &  E.  593 ;   1  G.  &  D.  93. 
(h)  Jones's  Reports,  (Irish),  vol.  2,  p.  299.         (c)  3  B.  &  Aid.  645. 
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tioned  in  the  statute.     [Parke.  B. — ^It  is  clear  the  statute  Sgek,  rf  PUag, 

1843 
does  not  mean  the  original  taking,  but  that  there  shall  not 

be  a  substantial  taking  for  the  satisfaction  of  the  debt, 
that  is,  by  the  removal  and  sale  of  the  goods,  without  pay- 
ment of  the  rent.] 

Lastly,  it  was  alleged  in  Ryan  v.  Daly,  that  the  goods 
taken  were  by  law  chargeable  with  a  distress  for  rent ; 
there  is  no  such  allegation  here.  [Parke,  B. — ^The  words 
of  the  statute  are  ''no  goods  or  chattels  whatsoever.''] 
That  must  mean  such  as  are  distrainable.  It  may  be  said 
all  goods  on  the  premises  are  prim&  facie  distrainable,  and 
therefore  that  the  defendant  should  state  that  the  particu- 
lar goods  were  not  so;  but  he  cannot  do  so,  because  there 
is  no  allegation  in  the  declaration  to  which  such  a  traverse 
can  be  applied. 

Lord  Abinoeb,  C.  B. — ^The  rule  will  go  on  the  first  point 
only.  With  respect  to  the  other,  we  think  there  should 
be  no  rule,  notwithstanding  the  dicta  thrown  out  in  the 
case  of  Ryan  v.  Daly.  We  do  not  mean,  however,  to  say 
anything  against  the  authority  of  that  case,  which  decides 
no  more  than  that  an  action  of  debt  is  maintainable  against 
the  execution  plaintiff.  The  statute  has  had  a  construction 
put  upon  it  by  the  cases  and  the  uniform  practice,  and  we 
should  be  unwilling  to  throw  a  doubt  upon  it  by  granting 
a  rule  in  this  case. 

Parke,  B. — ^The  observation  of  my  brother  Patleson,  in 
Winile  V.  Freeman,  amounts  to  no  more  than  a  very  slight 
intimation  of  doubt.  The  constant  practice,  since  the  case 
of  Palgrave  v.  Win^Oiam,  has  been  to  bring  the  action 
against  the  sheriff.  The  true  construction  of  the  statute, 
or  at  least  one  that  it  will  well  bear,  is,  that  a  duty  is  cast 
by  it  upon  the  sheriff  to  take  care  that  the  goods  are  not 
removed,  he  having  notice  that  rent  is  due,  until  the  rent 
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Bjceh.  of  Pleat,  hsB  been  paid.     The  words  of  the  statute  are  "  no  goods  or 

'  ^    chattels  whatsoever,"  and  I  am  not  aware  that  it  has  ever 

RiiELBT      been  decided  to  be  confined  to  goods  and  chattels  which 

V, 

Rtle.        are  distrainable  in  point  of  law,  though  it  has  been  decided 
that  it  must  appear  that  a  rent  certain  was  due. 

A  rule  was  accordingly  granted  on  the  first  point  only ; 
against  which 

Evans  and  WeUby  now  shewed  cause. — The  issue  in 
this  case  on  the  first  plea  is  merely  whether,  at  the  time  of 
the  execution,  the  Enotts  were  tenants  to  the  plaintiff  as 
alleged  in  the  declaration.     It  is  said  that  it  must  appear 
to  have  been  such  a  tenancy  as  that  a  power  of  distress 
existed ;  but  nothing  of  the  kind  appears  in  the  statute. 
The  words  of  the  first  section  are  '^  any  messuages,  lands, 
or  tenements,  which  are  or  shall  be  leased  for  life  or  lives, 
term  of  years,  at  will  or  otherwise;'^  and  it  is  observable 
that  the  second  section,  which  applies  to  the  fraudulent 
removal  of  goods  by  the  tenant,  uses  different  words, — "  any 
messuages,  lands,  or  tenements,  upon  the  demise  whereof 
any  rents  are  or  shall  be  received  or  made  payable/'    Now, 
it  is  conceded  that,  under  this  agreement,  the  Messrs.  Knott 
became  at  all  events  tenants  at  will  until  the  execution  of 
a  lease.     But  supposing  it  to  be  necessary,  in  order  to 
bring  the  case  within  the  operation  of  the  statute,  that 
there  should  appear  to  be  a  demise  at  a  rent  certain,  there 
was  in  this  case  evidence  to  go  to  the  jury  that  they  had  be- 
come tenants  from  year  to  year,  on  the  terms  of  the  in- 
tended lease.     Here  they  had  come  in  under  the  agree- 
ment, and  had  actually  occupied  under  it  for  nearly  the 
whole  term  of  14  years  for  which  the  lease  was  to  run : 
and  further,  they  began  to  occupy  at  a  period  subsequent 
to  that  at  which  the  lease  was  to  commence,  so  that  they 
may  be  considered  as  standing  in  a  similar  situation  to 
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that  of  a  tenant  who  continues  to  occupy  after  the  expira-  B*ch.  of  PiMt, 
tion  of  a  lease.  It  is  true  no  evidence  was  given  of  the 
actual  payment  of  rent ;  but  such  payment  is  only  one 
species  of  evidence  of  a  contract  to  occupy  as  tenants  from 
year  to  year :  Knight  v.  Bennett  {a),  Coxy.  Bent  (ft).  In 
the  latter  case,  where  the  plaintiff  had  entered  on  premises 
under  an  agreement  for  a  lease,  the  mere  admission  by  him 
of  a  charge  of  half  a  year's  rent  in  an  account  between  him 
and  his  landlord,  was  held  sufficient  to  constitute  him  te- 
nant from  year  to  year.  [Parke,  B. — In  Hegan  v.  Johr^ 
son  {c)y  the  principle  laid  down  appears  to  be,  that  where, 
under  an  agreement  for  a  lease  at  a  certain  rent,  the  tenant 
is  let  into  possession  before  a  lease  executed,  the  lessor 
cannot  during  the  first  year  distrain  for  rent.]  It  is  laid 
down  in  Harrison  v.  Barry  {d),  that  in  this  action  it  is  not 
necessary  to  prove  a  year's  rent  due,  but  that  it  is  sufficient 
to  prove  the  occupation  by  the  tenant,  and  it  lies  on  the 
defendant  to  shew  that  the  rent  has  been  paid. 

Jervis  and  E.  V.  Williams,  contra. — The  tenancy  to 
which  the  statute  applies  must  be  a  tenancy  to  which  a 
right  of  distress  is  incident.  If  the  landlord  has  no  power 
of  distress,  there  is  nothing  from  which  he  has  to  be  pro- 
tected. Calvert  v.  Jolliffe  (e)  shews  that  this  is  an  action 
for  damages ;  but  what  damages  can  there  be,  if  the  land- 
lord had  no  power  of  distress  on  the  goods  ?  But  if  a 
tenancy  at  will  be  within  the  statute,  it  must  be  at  a  rent 
certain.  But  where  a  party  enters  into  occupation  under 
a  mere  agreement  for  a  lease,  how  is  rent  to  be  computed  ? 
He  is  merely  subject  to  an  action  for  use  and  occupation ; 
Doe  d.  Tomes  v.  Chamberlain  (/).  All  that  is  meant  by 
the  case  of  Harrison  v.  Barry  is  that  the  mere  effluxion  of 

(a)  3  Bing.  361 ;  11  Moore,  227.  {d)  7  Price,  690. 

(6)  5  Bing.  185;  2  M.  &  P.  281.  {e)  2  B.  &  Adol.  418. 

(c)  2  Taunt.  U8.  (/)  5  M.  &  W.  U. 
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Exeh.  o/PUat,  time  priin&  fade  shews  the  rent  to  be  due.    All  that  can 
1843.  r    .        . 

be  said  in  this  case  is,  that  because  more  than  a  year  has 

elapsed,  there  is  evidence  of  a  tenancy  at  a  rent  certain ; 
but  that  is  not  so.  In  Chapman  v.  Towner,  it  is  said 
generally,  that  a  party  who  enters  under  an  agreement 
for  a  lease  is  only  tenant  at  will  until  he  pays  rent,  and 
then  becomes  tenant  from  year  to  year.  Mann  v.  Love- 
Joy  (a)  is  to  the  same  eflfect.  In  Regnart  v.  JPorter,  the 
tenant  had  occupied  for  nearly  four  years.  The  settlement 
of  an  account  containing  a  claim  for  rent,  as  in  Cox  y; 
Bent,  is  equivalent  to  actual  payment  of  it.  In  Hegan  v. 
Johnson,  the  question  arose  within  the  first  year,  and  all 
that  it  was  necessary  to  decide  was,  that  until  that  had 
elapsed,  at  all  events,  no  implication  of  a  tenancy  firom 
year  to  year  could  be  made. 

But  further,  there  was  in  this  case  no  proof  of  an  enjoy- 
ment commensurate  with  the  rent  which  was  to  be  re- 
served by  the  lease.  That  rent  was  to  be  paid  not  only  for 
the  occupation  of  the  premises,  but  also  for  the  use  of  the 
steam  power;  and  there  was  no  evidence  that  the  latter 
had  been  enjoyed. 

Lord  Abinoeb,  C.  B. — I  think  the  rule  must  be  made 
absolute  to  enter  a  nonsuit.  Even  if  the  plaintiff  had 
proved  a  demise  at  a  rent  certain,  which  is  necessary  to 
satisfy  the  terms  of  the  statute,  he  could  not  be  entitled  to 
succeed,  unless  he  shewed  an  enjoyment  of  the  same  sub- 
ject-matter in  respect  of  which  the  rent  was  to  be  reserved; 
because  without  that  he  would  not  shew  that  any  rent  was 
due.  Where  the  tenant  occupies  under  an  agreement,  it 
must  appear  that  possession  is  had  of  the  same  subject- 
matter  which  is  included  in  the  agreement,  otherwise  it  is 
not  a  case  in  which  the  sheriff  is  bound  to  pay  over  the 

(a)  Ry.  &  M.  355. 
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rent  to  the  landlord.    If,  indeed,  the  plainti£P,  having  Btt^rf  PUoi, 

proved  occupation  for  so  long  a  period,  had  gone  on  to 

prove  a  payment  of  a  rent  certain,  from  which  a  tenancy 

from  year  to  year  might  have  been  inferred,  the  case 

would  have  been  different;  but  in  the  absence  of  any  such 

evidence,  I  think  he  has  not  made  out  a  sufficient  case  to 

bring  the  sheriff  under  the  liability  cast  upon  him  by 

the  statute,  and  therefore  that  there  must  be  a  nonsuit 

entered. 

Parke,  B. — ^I  also  think  that,  upon  the  whole,  there 
was  not  sufficient  evidence  on  which  to  direct  the  jury  to 
find  for  the  plaintiff.  In  all  the  cases,  there  has  been 
proof  either  of  actual  payment  of  rent,  or  of  something 
equivalent  to  payment,  from  which  a  tenancy  from  year  to 
year  at  a  rent  certain  might  be  inferred.  Here  there  is 
nothing  more  than  the  bare  fact  of  occupation  for  a  cer- 
tain number  of  years,  even  supposing  that  occupation  to 
have  been  of  the  same  subject-matter  in  respect  of  which 
the  rent  was  to  have  been  reserved.  I  think,  therefore, 
that  the  learned  Judge  ought  to  have  directed  a  non- 
suit. 

OuRNBT,  B.,  concurred. 

Bule  absolute  to  enter  a  nonsuit. 
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Exeh.  of  PUat, 
1843. 

"  Nevill  and  Others  v.  Boyle. 

Jan,  16.  A 

To  a  deciara-  ASSUMPSIT. — The  first  five  counts  of  the  declaration 

S?on  M*ve«r"  ^®'®  ^^  ^^*^*  ^f  exchange,  respectively  dated  2nd  March, 

bills  of  ex-  ist  of  April,  1st  of  May,  1st  of  June,  and  1st  of  July,  1840. 

change,  for  ^                             "^                                                            "^ 

goods  sold  and  The  sixth  was  on  a  promissory  note,  dated  21st  of  January, 

the' defendant'  1841.    There  were  also  counts  for  goods  sold  and  deli- 

i^!c  b*  deed  ^®'®^*  money  paid,  interest,  and  on  an  account  stated, 

making  profert.  Pleas. — First,  as  to  all  the  declaration  except  the  sixth 

The  replication  ^    ^y     ^     a       Mt^                   %     />  ^%                        i.         .        .       i 

set  out  the  deed  count,  that  after  the  accrual  of  the  causes  of  action  m  the 

whidfcTit  ap  ™  declaration  mentioned,  and  each  and  every  of  them,  (ex- 

^f^^V^'^d***  cept  as  aforesaid),  and  before  the  commencement  of  this 

others,  credi-  suit,  to  wit,  ou  the  25th  day  of  July,  A.  D.  1840,  by  a  cer- 

fendant,  agreed  ^^^^  indenture  then  made  by  and  between  the  defendant  of 

dcfendimt  from  ^^®  ^^®  P*^**'  *^^  ^^®  plaiutifi's  and  divers  other  persons, 

their  claims,  on  then  being  Creditors  of  the  defendant,  whose  names  were 

his  agreeing  to 

pay  them  a  and  are  to  the  said  indenture  subscribed,  and  seals  thereto 

u™^ki'ttKr**  affixed,  of  the  other  part,  [profert],  they,  the  plaintiffs, 

pound  thereon,  ^^  release  to  the  defendants  all  and  every  the  debts  and 

ana  giving  cer-  ' 

tain  promissory  causcs  of  actiou  in  the  declaration  mentioned,  except  as 

notes  for  the  -     ^                    .    t       ^t     -n      .> 

amount}  with  before  excepted.     Venncation. 

rn^cwe^efauit  Second,  as  to  the  sixth  count,  a  payment  of  money  into 

should  be  made  C!ourt,  and  no  damages  ultra. 

in  payment  of  '           ^                    ° 

any  of  the  notes  The  replication  to  the  first  plea  set  out  the  deed  on  oyer, 

agreement  and  executed  by  the  defendant  of  the  one  part,  and  the  plain- 

Te  v"d!^  Th^e  *^^  ^^  Others,  creditors  of  the  defendant,  of  the  other 

replication  then  part;  and  thereby  "the  defendant  did,  for  himself,  his  exe- 

averred,  that  ,       ,     .    . 

default  was  cutors,  and  administrators,  covenant,  promise,  and  agree 

nien?o?onVof  ^^^^  ^^^  *o  *^®  *^<i  several  persons,  parties  thereto  of  the 

that^hc'same^  ^^cond  part,  that  he  the  said  Edmund  Boyle  (the  defend- 

was  renewed  by  aut)  should  and  would  wcU  and  punctually  pay  or  cause  to 

another,  which  ,.,,             i-j               i                              .-i 

was  dishonour-  be  paid  to  them,  the  said  several  persons,  parties  thereto  of 

ed  when  due. 

Rejoinder,  that, 

before  such  default,  the  defendant  delivered  to  the  plaintiffs  another  promissory  note,  which 

was  accepted  by  them  in  lieu  and  satisfaction  of  the  said  first  note  : — Held,  that  the  rejoinder 

was  bad,  as  being  a  departure  from  the  plea. 
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the  second  part^  their  executors^  administraton,  or  assigns  &dk.  tf  Pkat, 
respectively^  the  sum  of  11*.  in  the  pound  on  the  amount  of       *      ' 
the  debts  due  to  (and  set  and  affixed  opposite  to  the  names 
of)  the  same  persons  respectively^  and  at  the  times  and  in 
manner  following,  that  is  to  say,  the  sum  of  2s.  9d.  in  the 
pound  on  the  amount  of  the  said  debts  by  the  promissory 
notes  of  the  said  E.  B.  payable  at  three  months  firom  the 
day  of  the  date  of  those  presents,  the  like  sum  of  2s.  9d.  in 
the  pound  on  the  amount  of  the  said  debts  by  the  promis- 
sory notes  of  the  said  E.  B.  at  six  months  from  the  date  of 
those  presents,  and  the  sum  of  5s.  6d.  in  the  pound  on  the 
amount  of  the  said  debts  by  two  equal  instalments  of  2*.  9d. 
in  the  pound,  to  be  secured  by  the  joint  and  several  promis- 
sory notes  of  the  said  E.  B.  and  Thomas  Pocock,  as  afore- 
said, payable  at  nine  and  twelve  months  from  the  day  of 
the  date  of  those  presents,  to  the  said  persons,  parties 
thereto,  and  their  partners  respectively,  or  to  their  order, 
in  the  proportions  and  at  the  dates  aforesaid,  and  which 
said  promissory  notes  for  the  sum  of  lis.  in  the  pound, 
were  paid  to  the  said  several  persons,  part  es  thereto  of  the 
second  part,  at  the  time  of  their  severally  sealing  and  de- 
livering those  presents,  in  full  satisfaction  and  discharge  of 
the  said  debts  so  due  to  them  the  said  persons  respectively 
from  the  said  E.  B.  as  aforesaid ;  and  that  he  the  said  E.  fi., 
at  the  time  of  the  giving  of  the  said  promissory  notes  as 
aforesaid,  should  pay  the  expenses  incurred  in  and  about 
the  investigation  of  the  affairs  of  the  said  E.  B.  and  in  and 
about  carrying  that  arrangement  into  effect.    And  in  con- 
sideration of  the  said  covenant  of  the  said  E.  B.,  and  of 
the  said  promissory  notes  made  and  given  by  him  to  the 
said  several  creditors,  parties  thereto  of  the  second  part, 
(the  receipt  of  which  promissory  notes,  and  that  the  same 
were  received  and  taken  in  full  payment,  satisfaction,  and 
discharge  of  the  said  debts  due  from  the  said  E.  B. 
to  them,  the  said  several  creditors,  parties  thereto  of. 
the  second  part,  they,  the  said  several  persons,  parties 
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Exch,  0/  Pleat,  thereto  of  the  second  part,  did  thereby  for  themselves  seve- 
rally  and  for  their  respective  executors,  administrators, 
partners  and  assigns,  admit  and  acknowledge,  subject  to 
the  proviso  thereinafter  contained),  they  the  said  several  per- 
sons, parties  thereto  of  the  second  part,  did  thereby  for  them- 
selves severally,  and  for  their  respective  executors,  admini- 
strators, partners  and  assigns,  remise,  release,  and  for  ever 
quit  claim  and  discharge  the  saidE.  B.,  his  heirs,  executors, 
administrators,  and  assigns,  and  his  and  their  lands,  tene- 
ments, goods,  chattels,  estate  and  effects  of  and  £rom  the  said 
debts  or  sums  of  money  so  due  to  them,  the  said  persons,  par- 
ties thereto  of  the  second  part,  and  affixed  opposite  to  their 
respective  names  as  aforesaid,  and  all  actions,  suits,  claims 
and  demands  whatsoever,  in  respect  of  or  in  any  way  relating 
to  the  same,  save  and  except  the  said  promissory  notes  so 
given  as  aforesaid:  provided  always,  that  in  case  default  were 
made  in  payment  of  any  or  either  of  the  said  promissory 
notes,  as  and  when  they  respectively  became  due  and  pay- 
able, the  agreement  thereinbefore  contained,  for  accepting 
11«.  in  the  pound,  and  the  release  thereby  given,  should 
be  void ;  and  that  the  said  original  debts  should  become  due 
and  payable,  as  if  such  composition  of  lis,  in  the  pound 
had  not  been  offered/'    The  replication  then  averred,  that 
the  several  debts  and  sums  of  money  in  the  declaration 
mentioned,  except  in  the  sixth  count  thereof,  became  and 
were  due  and  payable  from  the  defendant  to  the  plaintiffs, 
and  the  said  causes  of  action  in  respect  thereof  arose  and 
accrued  to  the  said  plaintiffs,  before  and  at  the  time  of 
making  the  said  indenture,  and  then  remained  and  con- 
tinued unpaid ;  and  further,  that  the  defendant  afterwards, 
to  wit,  on  the  said  25th  day  of  July,  A.  D.  1840,  in  pursu- 
ance of  the  said  indenture,  and  at  the  time  of  making, 
sealing,  and  delivering  the  same,  in  payment  of  the  said 
composition  by  the  instalments  and  at  the  times  and  in 
manner  in  the  indenture  mentioned,  did  make  and  deliver 
to  the  plaintiffs  certain  his  promissory  notes,  being  four 
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in  number,  for  the  respective  amounts  of  the  said  instal-  Sxeh.  of  PUas, 
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ments^  payable  to  the  plaintiffs  as  the  payees  of  the  said 

promissory  notes^  according  to  the  terms  of  and  in  the 
manner  and  form  in  the  said  indenture  mentioned^  two 
of  the  said  notes  being  the  notes  of  the  defendant  only, 
and  the  other  two  notes  being  the  joint  and  several  notes 
of  the  defendant,  and  of  the  said  Thomas  Pocock ;  and 
further,  that  amongst  the  said  promissory  notes  so  made 
by  the  defendant  and  delivered  to  the  plaintiffs  as  afore- 
said, there  was  a  certain  promissory  note  made  by  the  de- 
fendant in  writing,  bearing  date,  to  wit,  on  the  said  25th 
day  of  July,  A.  D.  1840,  and  being  one  of  the  said  two 
notes  first  above  mentioned,  and  thereby  the  defendant 
promised  to  pay  to  the  plaintiffs  69/.  17s.  lid.  six  months 
after  the  date  thereof,  and  then  delivered  the  same  to  the 
said  plaintiffs  in  payment  of  part,  to  wit,  the  sum  of 
69/.  178.  lid.  oi  the  said  composition  so  covenanted  to  be 
paid  by  the  defendant  to  the  plaintiffs  as  aforesaid,  being 
the  second  instalment  thereof;  and  that  before  and  at  the 
time  when  the  said  last-mentioned  promissory  note  was 
about  to  become  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  to  wit,  on  the  21st  day  of  January,  A.D. 
1841,  the  same  was  in  the  hands  and  possession  of  certain 
persons  whose  names  are  unknown  to  the  plaintiffs,  and 
that  the  defendant  not  being  then  able  to  provide  for,  or  to 
pay  or  to  take  up  the  same,  the  said  plaintiffs  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  request 
of  the  defendant,  and  by  and  through  the  defendant  as 
their  agent  in  that  behalf,  but  with  their  own  prop» 
monies,  took  up  and  discharged,  and  paid  to  the  said  per- 
sons whose  names  are  so  unknown  to  the  plaintiffs,  the 
amount  of  the  said  note ;  and  that  thereupon,  to  wit, 
on  the  day  and  year  last  aforesaid,  they  the  said  plain- 
tiffs, at  the  request  of  the  defendant,  took  and  received  of 
and  firom  the  defendant  a  certain  other  promissory  note 
then  made  and  drawn  by  the  defendant,  and  bearing  date. 
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Exeh.  of  Pleat,  to  wit,  the  day  and  year  last  aforesaid,  whereby  the  defend- 
ant promised  to  pay  to  the  plaintiffs  69/.  17«.  lid.  twelve 
months  after  the  date  thereof,  which  period  had  elapsed 
long  before  the  commencement  of  this  suit,  and  the  de- 
fendant then  delivered  the  said  last- mentioned  note  to  the 
plaintiffs  in  renewal  of  the  said  note  so  by  them  the  said 
plaintiffs  taken  up  and  paid,  and  discharged  as  aforesaid ; 
and  the  plaintiffs  aver,  that,  at  the  time  when  the  last-men- 
tioned note  became  due  and  payable  according  to  the  tenor 
and  effect  thereof,  the  same  was  dishonoured  by  the  said 
defendant  by  nonpayment  thereof,  and  was  not  paid  when 
due.    Verification. 

Rejoinder. — That  after  the  making  by  the  said  defendant 
and  the  delivering  to  the  plaintiffs  of  the  promissory  note 
in  the  replication  mentioned,  to  wit,  the  said  note  bearing 
date  the  25th  July,  A.  D.  1840,  and  before  the  same  became 
due  and  payable  according  to  the  tenor  and  effect  thereof, 
and  before  any  default  had  been  made  in  payment  thereof 
according  to  the  tenor  and  effect  of  the  said  indenture,  and 
of  the  said  proviso  therein  contained,  to  wit,  on  the  2l8t 
day  of  January,  A.  D.  1841,  he  the  defendant,  in  lieu  and 
satisfaction  of  his  said  promissory  note,  in  the  introductory 
part  of  this  pleading  and  in  the  said  replication  of  the 
plaintiffs  respectively  mentioned,  delivered  to  the  plaintiffs 
a  certain  promissory  note  in  writing  signed  by  the  defend- 
ant and  one  Thomas  Pocock,  bearing  date  a  certain  day 
and  year  therein  mentioned,  to  wit,  the  day  and  year  last 
aforesaid,  whereby  the  defendant  and  the  said  Thomas 
Pocock  jointly  and  severally  promised  to  pay  to  the  plain- 
tiffs or  their  order  a  certain  large  sum  of  money,  to  wit, 
69/.  17s.  111/.,  twelve  months  after  the  date  thereof,  which 
said  last-mentioned  promissory  note  the  plaintiffs  then  ac- 
cepted and  received  from  the  defendant,  in  such  lieu  and 
satisfaction  accordingly;  and  the  defendant  further  says, 
that  the  last-mentioned  promissory  note  is  the  identical 
promissory  note  in  the  said  replication  mentioned,  and 
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which  the  said  plaintiffs  in  their  said  replication  to  the  first  EmH.  of  Phiu, 
plea  of  the  defendant  allege  to  have  been  delivered  to  them  *  ^ 

in  renewal  of  the  said  note  in  the  replication  alleged  to       Nsvill 
have  been  taken  up  and  paid  and  discharged^  as  is  therein       botlb. 
mentioned :  without  this^  that  the  defendant  delivered  the 
said  note  (in  the  said  replication  of  the  plaintiffs  mentioned) 
to  the  plaintiffs  in  renewal  of  the  said  note  so  by  them^ 
the  said  plaintiffs^  alleged  to  have  been  taken  up  and  paid 
and  discharged,  in  manner  and  form  as  in  the  said  replica- 
tion in  that  behalf  alleged  -.—concluding  to  the  country. 
Special  demurrer^  and  joinder  in  demurrer. 

Humfrey^  in  support  of  the  demurrer. — ^The  rejoinder  is 
bad,  as  being  inconsistent  with  and  a  departure  from  the 
plea.  The  plea  sets  up  an  absolute  release,  whereas  the 
deed,  when  set  out  on  oyer,  turns  out  to  be  altogether  con- 
ditional; and  the  replication  avers  the  non-performance  of 
the  condition.  Then  the  rejoinder  admits  that,  but  sets 
up  a  new  agreement,  whereby  it  is  alleged  that  the  plain- 
tiffs have  precluded  themselves  from  taking  advantage  of 
such  non-performance.  That  is  clearly  inconsistent  with 
the  plea.  The  defence  might  have  been  available,  if  the 
plea  had  set  out  all  the  facts,  not  by  way  of  release,  but  as 
accord  and  satisfaction. 

Peteradorff^  contra. — ^The  plaintiff  ought  to  have  demur- 
red to  the  plea,  when  he  found  that  the  deed,  as  set  out  on 
oyer,  was  conditional.  [Parkey  B. — Could  he  have  done 
so?  The  deed  is  an  absolute  release,  subject  indeed  to  a 
defeasance,  which  must  be  shewn  by  the  plaintiff.]  That 
the  replication  professes  to  do ;  then  the  rejoinder  shews 
that  the  defendant  hcis  fulfilled  the  condition,  and  that 
there  never  has  been  any  default  within  the  terms  of  the  pro- 
viso in  the  deed.  [Parke j  B. — ^No;  it  sets  up  anew  species 
of  defence,  by  way  of  accord  and  satisfaction.]  It  is  sub- 
mitted, that  in  substance  it  is  a  denial  of  the  breach  stated 
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Exeh.  of  Pleat,  in  the  replication^  and  therefore  in  effect  snstains  the  plea. 
^      .    Bnt  farther^  no  sufficient  breach  of  the  terms  of  the  pro- 
yiso  is  shewn  on  the  face  of  the  replication.     It  does  not 
appear  that  the  first  note  was  dishonoured ;  it  is  therefore 
consistent  with  all  that  is  stated^  that  the  second  was  given 
in  satisfaction  of  it.     [Parke,  B. — Supposing  one  to  have 
been  given  in  substitution  of  the  other^  could  the  defend- 
ant have  the  benefit  of  the  release^  which  stipulates  for  the 
payment  of  the  notes  when  due^  which  must  mean  pajnnent 
in  cash?     K  the  facts  constitute  a  defence^  thejr  should 
have  been  fully  pleaded  in  the  first  instance^  because  the 
defence  is  founded  upon  a  fresh  agreement^  made  at  the 
time  when  the  first  note  became  due.     Alderson,  B. — The 
substance  of' the  allegations  is^  that  before  the  original 
note  became  due^  another  was  given  in  substitution  of  it, 
which  was  dishonoured,  and  after  such  dishonour  the  ac- 
tion was  brought.    The  defendant,  under  those  circum- 
stances, cannot  resort  to  the  release,  which  provides  for 
payment  of  the  notes  in  money.    Parke,  B. — He  cannot 
stand  on  the  original  release,  because  it  provides  for  pay- 
ment in  cash ;  nor  on  the  new  agreement,  because  it  must 
be  understood  to  be  subject  to  a  similar  proviso,  that  the 
substituted  note  should  be  paid  when  due,  whereas  it  was 
dishonoured.] 

Per  Curiam  (a). 

Judgment  for  the  plaintiffs. 

(a)  Lord  Abinger,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Gurney,  B. 


•V. 
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Wilkinson  v.  Proud  and  Others. 

CJan,  25. 
ASE  for  an  injury  to  the  plaintiff's  reversion  in  certain  The  right  to  a 

closes  or  parcels  of  land  in  the  occupation  of  one  Gill,  as  fum"? coal'*" 
tenant  thereof  to  the  plaintiff;  alleging,  that  without  the  ^I'^.l^^'^^J^-,^ 
leave  or  license  of  the  plaintiff*,  the  defendants  dug  and  a  right  to  land, 
excavated  divers  holes  and  pits,  and  erected  and  fixed  claimed  by 
divers  engines,   gins,  buildings,  and  posts  on  the  said  ^'Aiker^of'a 
closes  and  parcels  of  land,  and  dug,  worked,  and  won  right  to  uke 

^  °  coal  in  another 

therein  divers  large  quantities  of  coal,  and  carried  away  man's  land. 
and  converted  the  same,  and  also  prostrated,  subverted, 
and  injured  the  crops,  fences,  earth,  and  soil  of  the  said 
closes  or  parcels  of  land,  and  cut  down  certain  trees  grow- 
ing on  the  same,  and  undermined  a  portion  thereof,  &c/ 

Second  plea,  as  to  the  cutting,  digging,  excavating,  and 
making  the  holes,  pits,  and  trenches  in  the  declaration 
mentioned,  and  erecting  and  fixing  the  engines,  gins, 
buildings,  and  posts  in  the  declaration  mentioned  in  and 
upon  the  said  closes  and  parcels  of  land,  and  digging, 
working,  and  winning  the  quantities  of  coal  in  the  decla- 
ration mentioned,  and  drawing,  carrying  away,  converting, 
and  disposing  of  the  same  to  their  the  defendants'  own  use, 
and  prostrating,  subverting,  and  injuring  the  crops,  fences, 
and  earth  and  soil  in  the  declaration  mentioned,  and  under- 
mining a  portion  of  the  same  closes  and  parcels  of  land  in 
the  declaration  mentioned ;  that  John  Proud  deceased,  and 
all  his  ancestors,  whose  heir  he  was,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary  until  the  time  of 
making  the  indenture  hereinafter  mentioned,  have  had, 
and  have  been  used  and  accustomed  to  have,  and  of  right 
ought  to  have  had,  for  himself  and  themselves,  all  the 
coals  and  veins  of  coal  in  and  under  the  said  closes  and  par- 
cels of  land  in  which  &c.,  and  full  and  free  liberty  at  all 
tim^s  of  the  year  to  enter  into  and  upon  the  said  closes 
and  parcels  of  land  in  which  &c.,  and  to  cut,  dig  into,  and 

VOL.  XI,  -  D  M.  W. 
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Bxek.  of  Pleas,  excavate  the  same  for  the  purpose  of  searching  for^  minings 
and  winning  the  coals  in  and  under  the  same^  and  to  make 
adits,  shafts,  and  entrances  into  the  mines  of  coal  an^  veins 
of  coal  in  and  under  the  said  closes  and  parcels  of  land  in 
which,  &c.,  and  to  do  all  necessary  acts  therein  and  there- 
on for  the  purpose  aforesaid.  The  plea  then  alleged,  that 
hj  deeds  of  lease  and  release,  dated  the  2nd  and  8rd  of 
September,  1841,  the  said  John  Proud  bargained  and  sold 
the  said  coal,  mines  of  coal,  veins  of  coal,  and  premises  to 
one  William  Richardson,  and  the  defendants  then  justified 
the  trespasses  as  the  servants  uf  Richardson. 

The  third  plea  was  framed  upon  the  stat.  2  &  8  Will. 
4,  c.  71,  s.  2,  and  alleged,  that  for  the  full  period  of  thirty 
years  next  before  the  commencement  of  this  suit,  the  said 
John  Proud,  deceased,  and  his  ancestors,  whose  heir  he 
was,  and  the  said  William  Richardson,  that  is  to  say, 
the  said  John  Proud  and  his  ancestors,  whose  heir 
he  was,  before  and  up  to  the  time  of  making  the  in- 
denture first  hereinafter  mentioned,  and  the  said  Wil- 
liam Richardson  from  the  time  of  making  the  same  in- 
denture, have  actually  taken  and  enjoyed,  as  of  right 
and  without  interruption,  all  the  coals  and  veins  of  coal, 
and  mines  of  coal,  in  and  under  the  said  closes  and  parcels 
of  land,  and  have  during  all  that  time,  as  of  right  and 
without  interruption,  at  all  times  of  the  year,  entered  into 
and  upon  the  said  closes  and  parcels  of  land  in  which  &c., 
and  then  cut,  dug  into,  and  excavated  the  same  for  the 
purpose  of  searching  for,  mining,  and  winning  the  coals  in 
and  under  the  same,  and  made  adits,  shafts,  and  entrances 
into  the  said  mines  of  coal  and  veins  of  coal  in  and  under 
the  same  closes  and  parcels  of  land,  and  done  all  necessary 
acts  therein  and  thereon  for  the  purpose  aforesaid,  &c.  &c. 

Special  demurrer  to  each  of  these  pleas,  and  joinder  in 
demurrer. 

The  points  marked  for  argument  in  the  margin  were  as 
follows : — As  to  the  second  plea ;  that  all  the  coals,  veins 
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of  coal,  and  mines  of  coal  in  and  under  the  said  closes  in  EmH.  0/  PUat, 
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which  &;c.,  and  full  and  free  liberty  to  enter  upon  the  said  ' 

closes  in  which  &;c.,  to  dig,  &c.,  the  same,  as  claimed  by 

the  defendants,  are  corporeal  hereditaments,  a  title  to 

which  cannot  be  made  by  prescription.    As  to  the  third 

plea;  that  the  defendants  claim  a  corporeal  hereditament, 

and  that  to  such  a  claim  the  stat.  2  &  8  Will.  4,  c.  71, 

does  not  apply. 

fF.  H.  Watson^  in  support  of  the  demurrer.—- These  pleas 
are  clearly  bad,  for  no  right,  whether  prescriptiye  or  by 
force  of  the  stat.  2  &;  8  Will.  4,  c  71,  can  be  claimed  in 
other  than  incorporeal  hereditaments.  [Parhe,  B. — No 
doubt,  you  can  only  prescribe  for  what  lies  in  grant]  In 
2  Bl.  Comm.  264,  it  is  said — ^'  Secondly,  as  to  the  several 
species  of  things  which  may  or  may  not  be  prescribed  for, 
we  may  in  the  first  place  observe,  that  nothing  but  incor- 
poreal hereditaments  can  be  claimed  by  prescription,  as  a 
right  of  way,  a  common,  &c. ;  but  that  no  prescription  can 
give  a  title  to  lands  and  other  corporeal  substances,  of 
which  more  certain  evidence  may  be  had.''  So,  in  BoU. 
Abr.,  Prescription,  (B.),  it  is  said — '^  No  title  to  land  can 
be  claimed  by  prescription.''  This  position  being  therefore 
assumed  as  indisputable,  the  only  question  in  the  present 
case  is,  whether  the  right  here  claimed  is  more  than  a 
mere  incorporeal  hereditament.  Undoubtedly,  /  a  mere 
license  to  get  coal,  which  does  not  oust  the  grantor  of 
his  own  right  to  dig  for  coal  in  the  same  land,  is  a  mere  ^ 
incorporeal  right,  and  lies  in  grant  |:  Earl  of  Huntingdon 
and  Lord  MoufUjoyt^s  case  (a).  Doe  d.  Hanley  v.  Wood  (i), 
Chetham  v.  WiUiamsim  (c).  But  a  mine  or  vein  of  coal,  which 
the  pleas  here  state  Richardson,  and  those  throt^h  whom 
he  claims,  to  have  been  entitled  to,  is  part  and  parcel  of 

(a)  4  Leon.  147.  (&)  2  B.  &  Aid.  724.  (c)  4  East,  469. 

n2 
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Exch.  0/  PUai,  the  inheritance,  and  is  a  matter  whereof  a  person  is  seised 
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in  fee,  and  it  lies  in  livery  and  not  in  grant.  [Parke,  B. — 
It  would  be  a  matter  of  some  difficulty  to  make  livery  of 
seisin  of  a  stratum  of  coal  lying  under  the  soil.]  A  com* 
munication  might  be  made  by  digging  down  to  it.  [Alder- 
stm,  B. — ^Fossibly  a  symbolical  delivery  on  the  surface  of 
the  land  might  be  sufficient.]  A  party  entitled  to  a  vein 
or  seam  of  coal  is  always  alleged  in  pleading  to  be  seised  in 
fee  of  the  coal :  see  Bourne  v.  Taylor  (a),  and  Dand  v. 
Kingscote  (i).  In  Stoughton  v.  Leigh  (c),  it  was  held  that  a 
grant  which  authorized  the  grantee  to  take  the  whole  stra- 
tum of  a  mine  was  a  grant  of  a  real  hereditament  in  fee- 
simple,  whereof  the  wife  was  dowable.  Lord  Mansfield 
there  says,  "  The  grant  of  the  stratum  might  be  taken  to 
be  a  grant  in  fee-simple.  In  the  course  of  the  discussion, 
I  was  strongly  struck  with  the  argument  used  for  the  heir, 
that  Lord  Coke  has,  in  Ist  Inst.  32,  enumerated  all  the 
species  of  inheritance  of  which  a  woman  shall  be  endowed, 
and  I  thought  it  extraordinary  that  no  mention  should  be 
made  of  mines.  But  upon  referring  to  the  passage,  it  ap- 
pears to  be  no  enumeration  of  all  the  things  whereof  a 
woman  shall  be  endowed;  nothing  like  it;  in  the  thirty- 
sixth  section,  upon  which  this  is  a  commentary,  Littleton 
says,  the  wife  shall  be  endowed  of  all  lands  and  tenements 
of  which  her  husband  was  seised.  Lord  Coke  says  not  a 
word  to  explain  what  is  land  or  what  is  a  tenement,  think- 
ing the  import  of  those  terms  well  known  in  the  law.'' 
Trespass,  or  ejectment,  will  lie  for  a  mine,  although  an- 
other has  the  surface.  Andrews  v.  Whittingham  {d),  Commyn 
V.  Kincto{e)»  Harebottle  v.  Placock  (/).  In  Lewis  v.  Bran- 
thwaite  {g),  it  was  held  that  the  possession  of  a  mine  is  in 

(a)  10  East,  189.  (0   Cro.  Jac.  150. 

(6)  6  M.  &  W.  174.  (/)  Id.  21. 

(e)  1  Taunt  402.  (^)  2  B.  &  Adol.  437. 
(rf)  Carth.  277. 
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■the  copyholder^  and  not  in  the  lordj  and  that  the  copy-  Stck.  rf  Phot, 
holder  might  therefore  maintain  trespass  for  an  entry 
upon  it. 

Martin,  contra. — ^A  transfer  of  an  unopened  mine  of  coal 
lies  in  grant  and  not  in  livery.    The  rule  cited  firom  2  Bla. 
Comm.  264^  is  not  borne  out  by  the  authorities  referred  to, 
to  the  extent  there  laid  down.    The  authorities  there  men- 
tioned^ viz.  Doctor  and  Student,  Dial.  1,  c.  8,  and  Finch, 
132,  only  say,  ''that  no  prescription  maketh  a  right  in 
lands.''   The  doctrine  of  prescription  is  founded  on  analogy 
to  the  stat.  of  Westminster  1,  8  Edw.  1,  c.  89,  whereby  the 
time  of  limitation  on  writs  of  right  was  made  to  begin  from 
the  period  of  the  return  of  Richard  I.  from  the  Holy  Land, 
A.  D.  1198.    But  until  the  stat.  82  Hen.  8,  c.  2,  land  as 
well  as  incorporeal  rights  might  be  claimed  by  prescrip- 
tion.   That  statute  enacted,  ''  that  no  manner  of  persons 
should  from  thenceforth  sue,  have,  or  maintain  any  writ  of 
right,  or  make  any  prescription,  title^  or  claim  of,  to,  or 
for  any  manors,  lands,  tenements,  rents,  annuities,  com- 
mons, pensions,  portions,  corodies,  or  other  hereditaments 
of  the  possession  of  his  or  their  ancestor  or  predecessor, 
and  declare  and  allege  any  further  seisin  or  possession  of 
his  or  their  ancestor  or  predecessor,  but  only  within  three- 
score years  next  before  the  teste  of  the  same  writ,  or  next 
before  the  said  prescription,  title,  or  claim,  so  thereafter 
to  be  sued,  commenced,  brought,  made,  or  had.''    Before 
the  term  of  sixty  years  was  fixed  by  this  statute,  the  law  of 
England  was,  that  all  evidence  of  title  was  lost  in  remote 
antiquity,  and  the  only  period  of  limitation  upon  the 
recovery  in  a  real  action  was  that  beyond  which  it  was 
supposed  that  ''the  memory  of  man  was  not  to  the  con- 
trary," viz.  thp  reign  of  Richard  I. :  see  Litt.  s.  170.    The 
reason  why  a  man  cannot  prescribe  for  corporeal  heredita- 
ments is  stated  in  Paramour  v.  Yardley  (a),  viz.  because  he 

(o)  Plowd.  545  a. 
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jSxeh.  rf  PUat,  has  a  better  title  to  them,  hj  possession  and  vinble  enjoy- 
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ment.    That  is  a  reason  which  is  applicable  only  to  the 
Wilkinson    surface :  but  a  right  to  minerals  which  may  or  may  not 
Pkoud.        exist  nnder  the  soil,  is  a  right  which  lies  in  grant.    It 
would  be  difficult,  nay  in  many  cases  impossible,  to  give 
livery  of  seisin  of  a  stratum  of  coal.    As  the  right  to  mines 
has  always  existed,  as  distinguished  from  the  right  to  the 
surface  of  the  land,  the  conveyance  of  them  must  have 
been  by  grant,  for  livery  of  seisin  is  wholly  inapplicable  to 
them,  at  least  in  the  case  of  unopened  mines.     In  Shep. 
Touch.  96,  (7th  edit.),  it  is  said, — "  By  the  grant  of  mine- 
ras,  or  fodinas  plumbi,  &;c.  or  mines  of  lead,  the  land  itself 
will  pass,  if  livery  of  seisin  be  made  thereof;  but  otherwise 
it  seems  not,  and  then  the  grantee  hath  by  the  grant  a 
power  to  dig  only  granted  to  him.''     Upon  which,  Mr. 
Preston  remarks,  '^A  mine  may  be  a  corporeal  heredita- 
ment ;  for  instance,  if  a  mine  be  open,  and  granted,  the 
grant  is  of  a  corporeal  hereditament.    In  regard  to  mines 
not  open  at  the  date  of  the  grant,  this  distinction  (a  dis- 
tinction founded  on  principle),  though  no  decision  is  found 
on  the  point,  may  be  taken.    The  grantee  has  an  incorpo- 
real and  not  a  corporeal  hereditament;  Doev.  Wood  {a); 
an  interest  which  would  pass  by  grant  without  livery  of 
seisin,''  &c.    And  the  author  proceeds  to  explain  how 
ejectment  lies  for  a  mine  which  is  open,  and  held  under  a 
right  of  mining.    Ejectment,  however,  will  lie  for  tithes, 
which  are  an  incorporeal  hereditament.  The  Case  of  Mines  {b) 
is  also  an  authority  to  shew  that  the  right  to  minerals  is 
one  that  lies  in  grant.     See  also  Burton's  Law  of  Real 
Property,  p.  361.    An  unopened  mine  may  be  likened  to 
the  case  of  a  grant  of  treasure  trove,  which  may  be  claimed 
by  prescription:  Co.  Lit.  114.b.,  e.;  Com.  Dig.  Prescrip- 
tion, (C).     In  Seaman  v.  Vawdrey  (c),  the  question  was, 
whether  a  purchaser  was  entitled  to  compensation  for  a 

{a)  2  B.  &  Aid.  724.  (i)  Plowd.  322.  (c)  16  Vcs.  390. 
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right  to  salt-minea  under  the  land,  alleged  to  exist  in  cer-  Exeh.  of  pua$, 
tain  persons,  but  which  had  not  been  exercised  for  a  han«^ 
dred  years ;  and  it  was  held  that,  notwithstanding  the  non- 
user,  he  was  entitled  to  compensation,  no  adverse  possession 
being  alleged.  [Parke,  B. — It  is  not  the  right  of  getting 
the  coal  which  is  claimed  here,  but  the  right  to  the  stratum 
of  coal.]  Why  should  not  a  man  claim  timber  upon  an* 
other  man's  land  by  prescription  ?  Whether  corporeal  or 
not,  it  is  equally  aright  in  fee-simple :  Stanley  ▼.  WhUe  (a). 
In  Stotighton  v.  Leigh,  the  judgment  expressly  makes  a  dis- 
tinction between  opened  and  unopened  mines.  In  Lord 
Mounffoff^s  case,  the  right  claimed  was  only  a  right  of  get- 
ting the  coals  in  common  with  the  owner  of  the  land,  and 
not  an  exclusive  right. 

But  even  if  the  Court  should  be  of  opinion  that  an  un* 
opened  mine  is  not  per  se  the  subject  of  a  claim  by  prescrip- 
tion, still  these  pleas  are  good,  because  they  claim  not  the 
mines  merely,  but  also  the  right  of  making  shafts  and  adits, 
and  erecting  engines  on  the  surface  of  the  soil :  and  then,  a 
part  of  the  right  being  claimable  by  prescription,  the  pleas 
may  set  up  a  prescription  for  the  whole.  [Lord  Abinger, 
C.  B. — Suppose  the  right  to  the  mines  were  granted,  with- 
out the  right  to  enter  upon  the  land.]  The  grantee  of  the 
coals  would  be  entitled  to  an  incidental  right  to  enter  and 
get  them.  Earl  of  Cardigan  t.  Armitage  (^).  If  a  por- 
tion of  an  entire  right  must  be  claimed  by  prescription, 
there  is  no  authority  that  a  man  may  not  pres'bribe  for  the 
whole  of  that  entire  right. 

Lord  Abtnoer,  C.  B. — I  think  this  is  clearly  a  prescrip- 
tion to  land.  A  vein  of  coal  is  land,  unless  distinguished 
from  the  land  by  the  deed  of  conveyance.  I  have  little 
doubt  that  if  Mr.  Martin  were  to  search  the  Year  Books, 
he  would  find  cases  to  shew  that  such  a  claim  is  contrary 

(o)  14  East,  332.  {h)  3  B.  &  Cr.  197;  3  D.  &  R.  414. 
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The  defendants  may   amend  on  payment  of 


Parke^  B. — This  is  not  a  claim  of  a  prescriptive  right  to 
take  coal  in  the  plaintiff's  close,  but  a  prescription  for  all 
the  strata  and  seams  of  coal  lying  under  it,  that  is,  for  a 
part  of  the  soil  itself,  and  not  for  the  right  to  get  the  coal, 
which  would  be  the  subject  of  a  grant.  Possibly  the  defend- 
ants may  be  able  to  amend,  by  pleading  a  seisin  in  fee  in 
the  strata  of  coal,  or  by  prescribing  for  the  right  to  take 
coals  in  the  plaintiff's  close.  With  respect  to  the  last  ar- 
gument urged  on  behalf  of  the  defendants,  according  to 
that  a  man  might  set  up  a  prescriptive  right  to  a  farm 
and  lands,  together  with  a  right  of  way  over  an  adjoining 
close. 


Alderson,  B.,  and  Gurnet,  B.,  concurred. 

Leave  to  the  defendants  to  amend  on  payment  of  costs, 
otherwise 

Judgment  for  the  plaintiff. 


Jan.  25. 

A  double  attes- 
tation (the  first 
being  insuflS- 


Ledoarb  and  Another  v.  Thompson. 

Jl  ASHLEY  moved  for  a  rule  to  shew  cause  why  the  cog- 
novit given  by  the  defendant  in  this  cause  should  not  be 
?*-"L^/.***"  '***  set  aside,  on  the  ground  that  it  was  not  properly  attested. 

1  &  2  Vict.  c.  .  tr     r      f/ 

no,  8.  9)  does   There  were  two  attestations,  as  follows : — 

a  cognovit."  "  Witucss,  J.  Bryant,  of  &c.,  attorney  at  law.'* 

wats^gS^ty        "^^^^  followed  (signed  by  a  different  attorney)  :— 

W.  T.,  and  at- 

tested  thus — **  Witness,  J.  B.,  of  &c.,  attorney  at  law."  '*  Signed  in  the  presence  of  me  the 
undersigned;  and  I  hereby  certify  and  declare,  that  I  am  the  attorney  of  the  said  W.  T.,  and 
thtt  I  attended  at  his  request,  to  inform  him  of  this  cognovit,  and  that  I  have  informed  him  of 
the  nature  and  effect  thereof;  and  I  hereby  subscribe  my  name  as  his  attorney.  R.  R.": — Held, 
sufficiently  attested,  and  that  the  words  "  Signed  in  the  presence"  &c.,  must  be  taken  to  refer 
to  the  signature  of  W.  T. 
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"  Signed  in  the  presence  of  me  the  undersigned^  and  I  Eaek.  of  PUag, 


hereby  certify  and  declare  that  I  am  the  attorney  of  the  said 
W.  Thompson^  and  that  I  attended  at  his  request^  to  in- 
form him  of  this  cognovit^  and  that  I  have  informed  him 
of  the  nature  and  effect  thereof;  and  I  hereby  subscribe 
my  name  as  his  attorney/' 

"R.  Eowdy/' 

PasMey  contended  that  the  words  "  signed  in  the  pre- 
sence/' &c.  were  ambiguous^  and  might  refer  either  to  the 
signature  of  the  defendant  or  to  that  of  the  attorney  first- 
namedkas  the  witness;  that  it  was  consistent  with  what 
appeared  on  the  face  of  the  instrument  that  the  second  at- 
torney might  have  informed  the  defendant  of  the  nature 
and  effect  of  the  document  after  he  had  signed  it  in  the 
presence  of  the  first.  IParke,  B. — Though  the  first  attes- 
tation is  irregular,  yet  if  the  defendant  afterwards  acknow- 
ledge his  signature  in  the  presence  of  another  attorney 
who  conformed  in  all  respects  to  the  statute,  that  is  quite 
sufficient.]  But  it  does  not  sufficiently  appear  here  that 
the  latter  was  a  witness  to  the  defendant's  execution. 

Parke,  B. — ^This  attestation  is  quite  sufficient.  Your 
argument  amounts  to  this,  that  a  party  can  give  but  one 
cognovit,  and  if  it  be  imperfectly  attested,  can  never  use 
the  same  paper  to  make  a  perfect  acknowledgment*  No* 
body  can  doubt  that  the  words  ''signed  in  the  presence,'' 
&c.  mean  signed  by  the  party  who  gave  the  cognovit.  We 
must  apply  some  common  sense  to  the  construction  of 
such  instruments :  the  decisions  are  sufficiently  hard  upon 
plaintiffs  as  it  is.  It  is  impossible  to  say  that  there  is  any 
ambiguity  here,  without  applying  a  great  deal  more  astute- 
ness than  I  am  disposed  to  do. 

Gurnet,  B.,  concurred. 

Rule  refused. 
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Jan.  27. 

Tbe  anignees 
of  a  bankrupt 
may  maintain 
an  action  in 
their  own 
names  only,  for 
a  chose  in  ac- 
tion belon^ng 
to  the  wife  of 
the  banlurupt 
before  marri« 
age,  as  a  pro- 
missory  note 
given  to  her 
dam  sola. 

And  in  such 
action,  the  de- 
fendant cannot 
set-off  a  debt 
due  to  him 
from  the  bank- 
rupt. 


Yates  and  OtberSj  Assignees  of  Aldrich^  a  Bankrupt^  v. 
Sherrington. 

Assumpsit.— The  declaration  stated,  that  whereaa 
heretofore,  and  before  the  intermarriage  of  the  said  Stephen 
John  Aldrich,  and  Isabella  Hannah,  his  now  wife,  and  be- 
fore the  said  S.  J.  A.  became  a  bankrupt,  to  wit,  on  the 
29th  day  of  September,  A.  D.  1838,  the  defendant  made 
his  promissory  note  in  writing,  and  thereby  promised  to 
pay  to  the  said  I.  H.  by  her  then  name  Isabella  Hannah 
Sherrington,  the  sum  of  £100,  with  legal  interest* on  de- 
maud,  and  then,  before  the  said  marriage  and  the  said 
bankruptcy,  delivered  the  said  note  to  the  said  I.  H.;  and 
afterwards,  and  before  the  said  S.  J.  A.  became  bankrupt, 
to  wit,  on  the  30th  day  of  May,  A.  D.  1839,  the  said 
S.  J.  A.  intermarried  with  the  said  I.  H.,  and  thereupon 
afterwards,  after  the  said  intermarriage,  and  after  the  said 
S.  J.  A.  became  a  bankrupt,  and  after  the  plaintiffs  had 
become  and  while  they  were  such  assignees  as  aforesaid, 
to  wit,  on  the  day  and  year  last  aforesaid,  the  defendant, 
in  consideration  of  the  premises,  promised  the  plaintiffs, 
as  such  assignees  as  aforesaid,  to  pay  to  them  the  money 
in  the  said  note  specified,  with  interest  as  aforesaid.    And 
whereas  before  the  said  intermarriage,  and  before  the  said 
bankruptcy,  to  wit,  on  the  1st  day  of  January,  A.  D.  1840, 
the  defendant  was  indebted  to  the  said  I.  H.  the  now  wife 
of  the  said  bankrupt,  in  £100  for  money  then  lent  by  the 
said  I.  H.  to  the  defendant  at  his  request,  and  whereas  in 
consideration  of  the  last-mentioned  premises,  after  the  said 
intermarriage  of  the  said  bankrupt  and  the  said  I.  H.  and 
after  the  said  bankruptcy,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  defendant  promised  the  plaintiffs,  as  assig- 
nees as  aforesaid,  to  pay  the  last-mentioned  money  to 
them,  as  assignees  as  aforesaid,  on  request :  Yet  the  de- 
fendant hath  not  paid  the  said  monies  and  interest,  or 


EQUER^ 
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)RiCH,  a  Bankrupt,  v. 

stated,  tliat  whereas 
.ge  of  the  said  Stephen 
his  now  wife,  and  be- 
krupt,  to  wit,  on  the 
the  defendant  made 
therebj  promised  to 
ime  Isabella  Hannah 
legal  interest'on  de- 
arriage  and  the  said 

0  the  said  L  H.;  and 
A.  became  bankrupt, 
^.  D.  1839,  the  said 
'..  H.,  and  thereupon 
:e,  and  after  the  said 
;r  the  plaintiffs  had 
rig^ees  as  aforesaid, 
^said,  the  defendant, 
mised  the  plaintiffs, 
to  them  the  money 

;  as  aforesaid.    And 
and  before  the  said 
inuarjr,  A.  D.  1840, 
I.  H.  the  now  wife 
ly  then  lent  hy  the 
st,  and  whereas  in 
lises,  after  the  said 
the  said  I.  H.  and 
J  day  and  year  last 
)laintiffs,  as  assig- 
itioned  money  to 
Liest:  Yet  the  de* 

1  and  interest,  or 


either  of  them,  or  any  part  thereof,  to  the  damage  oi 
plaintiffs  as  assignees  as  aforesaid,  of  &c. 

Plea,  that  he  the  defendant  made  the  said  promis 

note  in  the  said  first  count  mentioned,  and  delivered 

same  to  the  said  I.  H.  and  was  also  indebted  to  her  i 

the  said  last  count  mentioned,  before  her  intermar: 

with  the  said  S.  J.  A.,  and  that  after  the  said  making 

delivery  to  the  said  I.  H,  of  the  said  promissory  note. 

before  the  said  bankruptcy  of  the  said  S.  J.  A.,  and  ^ 

the  said  note  was  in  the  possession  of  the  said  I.  H., 

due  and  payable,  and  also  whilst  the  defendant  wa 

debted  to  her  as  in  the  last  count  mentioned,  to  wi 

the  day  and  year  in  the  said  declaration  in  that  b 

mentioned,  she  the  said  I.  H.  intermarried  with 

said  S.  J.  A.,  and  that  after  the  said  intermarriage^ 

in  the  lifetime  of  the  said  I.  H.,  and  whilst  the 

note  and  the  said  money  in  the  last  count  menti 

were  due  and  payable  to  the  said  S.  J.  A.,  he  the 

S.  J.  A.  became  and  was  a  bankrupt.     And  th< 

fendant  further  says,  that  the  plaintiffs  have  comnu 

and  are  prosecuting  this  action  as  the  assignees  of  the 

S.  J.  A.  to  recover  the  sums  so  due  to  him  befor 

bankruptcy  from  the  defendant  as  in  this  plea  afori 

and  not  otherwise.    And  the  defendant  further  saith^ 

the  said  S.  J.  A.,  before  and  at  the  time  of  his  bankrv 

was  indebted  to  the  defendant  in  a  large  sum  of  mon< 

wit,  the  sum  of  £2000  for  money  by  the  defendant  I 

that  time  lent  and  advanced,  and  paid,  laid  out,  an 

pended  for  the  said  S.  J.  A.,  at  his  request,  and  for  mon 

the  said  S.  J.  A.  before  that  time  had  and  received  for  tl 

of  the  defendant,  and  for  money  due  and  owing  from  th 

S.  J.  A.  to  the  defendant  for  interest  for  the  forbearan 

the  defendant  to  the  said  S.  J.  A.  at  his  request,  for  < 

long  spaces  of  time,  of  monies  due  from  the  said  S. 

to  the  defendant,  and  for  money  due  from  the  said  S. 

to  the  defendant  on  an  account  then  stated  between  1 
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,Sxeh.  of  PUat,  wldcb  Said  sum  of  money  wherein  the  said  S.  J.  A.  was  so 

^  ^^^'  ^    indebted  to  the  defendant  as  aforesaid,  before  and  at  the 

YATB8       time  of  the  commencement  of  this  suit,  was  and  still  is 

■Shsrmngton  ^^^  ^^^  owing  to  the  defendant,  and  exceeds  the  damages 
sustained  by  the  plaintiffs  as  assignees  as  aforesaid,  by  rea*- 
Bon  of  the  non-performance  by  the  defendant  of  the  al- 
leged promises  in  the  declaration  mentioned,  and  out  of 
which  said  sum  of  money  so  due  to  the  defendant,  the  de- 
fendant is  ready  and  willing  and  hereby  offers  to  set  off 
and  to  allow  to  the  plaintiffs,  as  assignees  as  aforesaid, 
the  full  amount  of  the  said  damages,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided.  Verifi- 
cation. 

Special  demurrer,  assigning  for  causes,  that  it  appears 
that  the  amount  of  the  money  specified  in  the  said  pro- 
missory note  in  the  said  first  count  mentioned,  and  the 
debt  in  the  last  count  mentioned,  respectively  were  not, 
before  or  at  the  time  of  the  bankruptcy,  debts  due  to  the 
said  Stephen  John  Aldrich  in  his  own  right,  but  to  him 
and  the  said  Isabella  Hannah  his  wife;  and  also,  for  that 
the  said  debts  for  the  recovery  of  which  this  action  is 
brought,  and  the  said  sum  of  money  intended  by  the  de- 
fendant in  his  said  third  plea  to  be  set]  off  against  the 
said  debts,  are  not  mutual  debts,  and  cannot  be  set  off 
against  one  another;  and  also  for  that  the  said  plea 
amounts  to  the  plea  of  non*assumpsit;  and  also  that  it  is 
an  argumentative  denial  of  the  promise  to  the  assignees, 
and  also  that  it  is  in  other  respects  informal,  uncertain, 
and  insufiicient. 
Joinder  in  demurrer. 

The  defendants  points,  as  marked  for  argument,  were, 
that  it  sufficiently  appears  that  the  sums  of  money  men- 
tioned in  the  declaration  were  due  to  the  said  Stephen 
John  Aldrich  alone ;  that  the  said  sums,  and  also  the 
money  mentioned  in  the  defendant's  third  plea,  are  mutual 
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debts,  and  tlie  defendant  is  entitled  to  set  off  the  debts  Bxeh.  of  PUat, 
mentioned  in  his  said  plea  against  the  debt  for  which  this  ^ 

action  is  brought;  that  if  the  debts  mentioned  in  the  de-  Yates 
claration  were  not  the  sole  property  of  the  said  Stephen  SHnaiMGTON. 
John  Aldrich,  so  as  to  entitle  the  defendant  to  set  off 
the  said  debt  in  his  third  plea  mentioned,  the  plaintiffs 
cannot  maintain  the  present  action,  because  the  right 
Tested  in  the  bankrupt,  which  the  plaintiffs,  as  his  as- 
signees, seek  to  enforce,  being,  as  supposed,  vested  in  him 
jointly  with  his  wife,  she  ought  to  have  been  made  a  co- 
plaintiff,  or  it  ought  to  have  been  set  forth  how  her  interest 
in  the  debts  mentioned  in  the  declaration  was  determined; 
that  if  the  defendant  is  not  entitled  to  his  said  set-off, 
the  pleadings  disclose  no  sufficient  cause  of  action  in  the 
plaintiffs  to  entitle  them  to  maintain  the  present  action; 
that  the  declaration  discloses  no  new  cause  of  action, 
arising  after  the  bankruptcy,  which  would  entitle  the 
plaintiffs  to  maintain  the  .present  action,  or  deprive  the 
defendant  of  his  said  set-off;  that  the  declaration  is  bad, 
as  it  discloses  no  right  of  action  upon  which  the  present 
action  can  be  maintained. 

The  case  was  argued  on  the  25th  of  January,  by 

Erie,  in  support  of  the  demurrer. — ^First,  the  assignees 
are  entitled  to  maintain  this  action :  for  this  was  a  debt 
which  the  husband  was  capable  of  recovering  by  joining 
his  wife  in  an  action,  and  it  is  therefore  assets  in  the  hands 
of  the  assignees,  under  the  6  Geo.  4,  c.  16,  s.  63.  The 
case  of  Miles  v.  WtlUams  (a)  is  a  direct  authority  for  the 
plaintiffs.  That  was  a  decision  on  the  stat.  4  Anne, 
c.  17,  s.  7,  which  enacted  ''  that  the  bankrupt  should  be 
discharged  from  all  debts  by  him  due  and  owing  at  the 
time  he  became  bankrupt.^'  The  action  was  there  brought 
against  husband  and  wife  on  a  bond  given  by  the  wife 

(a)  1  P.  Wms.  249. 
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Exek.  9f  p/Mt,  dum  sola,  and  the  defendants  pleaded  the  bankruptcy  of 

^     the  husband  after  the  marriage  \  to  which  plea  the  plaintiff 

Yatm        demurred,  on  the  ground  that  the  wife's  liability  on  the 

Shbkkimoton.  bond  was  not  discharged  by  the  statute ;  but  the  Court 
of  King's  Bench  were  all  of  opinion  that  the  debt  was  the 
husband's  debt,  within  the  meaning  of  the  statute.  It 
was  admitted  at  the  bar,  that  a  debt  due  by  and  a  debt 
due  to  the  wife  must  fall  within  the  same  principle;  and 
in  delivering  the  resolution  of  the  Court,  Parker,  C.  J., 
says : — ''  And  therefore  I  have  considered  how  far  a  debt 
due  to  the  wife  would  be  within  this  act  to  be  assigned  by 
the  commissioners  of  bankruptcy;"  and  after  referring  to 
the  former  statutes,  13  Eliz.  c.  7,  and  1  Jac.  1,  c.  15,  s.  12, 
he  continues: — ''Now  I  take  the  intention  of  these  laws 
to  have  been,  that  the  bankrupt,  having  been  guilty  of 
a  fraud,  should  not  be  trusted  any  more  with  the  manage- 
ment of  his  estate,  but  that  it  should  be  put  into  other 
hands  for  the  safety  of  his  creditors,  and  that  the  bankrupt 
should  have  no  farther  intermeddling  therewith.  So  that, 
upon  this  intention,  all  those  effects  which  he  could  take  in 
and  t\tm  into  money,  the  assignees  were  designed  to  have 
in  as  fiill  a  manner,  either  by  action  or  otherwise,  and  that 
in  their  own  nameJ^  That  is  an  express  decision,  there- 
fore, that  a  chose  in  action  which  belonged  to  the  ¥dfe  dum 
sola  is  assignable  by  the  commissioners  under  her  hus- 
band's bankruptqr,  although  not  in  fact  reduced  into  pos- 
session by  the  husband  before  the  bankruptcy.  And  that 
case  was  cited  and  sanctioned  since  the  stat  6  Geo.  4, 
e.l6,  in  Michetty.  Htiffhe8{a),'wheTe  it  was  held  that  a 
right  by  husband  and  wife,  in  right  of  the  wife,  to  bring 
a  writ  of  entry  sur  abatement,  passed  by  the  assignment 
on  his  bankruptcy  to  his  assignees. 

Secondly,  the  plea  of  set-off  is  bad.    The  debt  for  which 
this  action  is  brought  was  the  debt  of  the  ¥dfe,  and  would 

(«)  6  Bing.  689;  4  M.  &  P.  577. 
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have  surrived  to  her  on  the  death  of  the  husband.    It  was  fi***-  •/^'««. 

1843 
not  absolutely  the  debt  of  the  husband  at  the  time  of  his  ^  *  - 

bankruptcv,  but  only,  as  is  said  by  Lord  Ellenborough,  in  Yat»8 
Ramsey  v.  George  {a),  ^*  potentially  so,  i.  e.  provided  he  Sub&umoton. 
reduce  it  into  possession  during  the  coverture.^'  It  was 
therefore  held  in  that  case,  that  the  husband  alone  could 
not  be  the  petitioning  creditor  to  support  a  commission  of 
bankruptcy,  in  respect  of  a  debt  composedpartly  of  money 
due  to  him  in  his  own  right,  and  partly  of  money  due  to 
his  wife  dum  sola.  In  Ex  parte  Blagden  (6),  it  was  de- 
cided that  a  debt  due  to  the  wife  alone  dum  sola  cannot 
be  set  off  by  the  husband.  If  there  had  been  no  bank- 
ruptcy, and  the  husband  had  sued  (as  he  must,  the  note 
not  being  negotiable)  in  his  own  and  his  wife's  name,  this 
set-off  could  not  have  been  taken  advantage  of.  In  £tir- 
rough  V.  Moss  (c),  where  the  action  was  brought  by  the 
husband  alone,  6n  a  promissory  note  given  to  the  wife  qfUr 
the  marriage,  it  was  held  that  the  defendant  could  not  set 
off  a  debt  due  from  the  wife  dum  sola. 

Peacock^  contra. — ^The  plea  undoubtedly  cannot  be  sup- 
ported, unless,  looking  at  the  allegations  in  the  declaration 
and  in  the  plea,  the  Court  shall  think  that  this  note  must  be 
taken  to  have  been  reduced  into  possession  by  the  husband. 
But  the  same  authorities  which  shew  the  plea  to  be  bad, 
shew  also  that  the  action  cannot  be  maintained  by  the  assig- 
nees alone.  The  cases  cited  on  the  other  side  are  distinguish- 
able from  the  present  in  this  respect,  that  this  is  an  action 
brought  upon  a  contract  entered  into  by  the  ¥dfe  before 
the  coverture.  In  Burrough  v.  Moss  the  husband  had  an 
election  to  sue  in  his  own  name  or  not.  The  cases  on  this 
subject  were  reviewed  in  Gaters  v.  Madeley  {d),  where  it 
was  held  that  a  promissory  note  was  nothing  more  than  a 


(a)  1  M.  &  Selw.  176.  (c)  10  B.  &  C.  558. 

(6)  2  Rose,  149.  (c^)  6  M.  &  W.  423. 
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Exek.  of  PiiM,  chose  in  action,  and  when  given  to  a  married  wotnan,  sur-; 

*        vives  to  her,  unless  the  husband  elect  to  take  it.    The 

Tatxb        question  then  is,  what  is  the  effect  of  the  husband^s  bank- 

Shbrrinoton.  ruptcy  upon  the  wife's  choses  in  action?  MicheU  v., 
Hughes  related  to  the  real  property  of  the  wife,  in  which 
the  husband  takes  in  right  of  the  wife  a  freehold  interest, 
which  passed  to  his  assignees.  Miles  v.  Williams  was  an 
action  against  the  husband  and  wife,  and  no  question  arose 
who  was  to  sue  for  the  debt  after  the  husband's  bank- 
ruptcy. Now,  the  right  to  the  wife's  debt  passes  to  the 
assignees  only  in  the  same  way  as  to  the  husband,  and 
they  ought  therefore  to  bring  the  action  in  the  names  of 
the  husband  and  wife.  Ramsey  v.  George  is  an  express 
authority  that  in  such  a  case  as  this  it  is  not  the  debt  of 
the  husband.  No  doubt,  the  right  which  the  husband  has. 
in  the  wife's  chose  in  action  is  part  of  his  personal  estate; 
that  is,  his  right  to  reduce  it  into  possession  in  their  joint 
names.  In  Mitford  v.  Miiford  (a).  Sir  William  Grant 
points  out  the  distinction  between  a  particular  assignment 
by  the  husband,  for  valuable  consideration,  of  the  wife's 
chose  in  action^  and  an  assignment  by  operation  of  law,  as  in 
case  of  his  bankruptcy.  And  in  Pierce  v.  Thomely  (A)  the 
Vice-Chancellor  says  expressly : — "  If  the  husband  of  the 
wife  who  had  a  debt  due  to  her  dum  sola,  had  become 
bankrupt,  the  assignees  could  not  recover  payment  of  the 
debt,  without  bringing  an  action  in  their  own  names  and 
the  name  of  the  wife  jointly ;  for  by  the  commissioners' 
assignment  they  take  an  interest  in  the  debt,  in  the  same 
manner  as  the  husband  had  it ;  and  if,  after  proceeding  in 
the  action,  and  before  execution  levied,  the  husband  died, 
at  law  the  chose  in  action  would  survive  to  the  wife,  and 
she  might  release  the  defendant  as  a  co-plaintiff,  or  re- 
lease the  defendant  as  entitled  to  it  by  survivorship.. 
At  law,  the  wife's  chose  in  action  could  only  be  reco- 
vered in  an  action  in  which  she  was  made  a  co-plaintiff 

(fl)  9  Ves.  87.  {h)  2  Sim.  167. 
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with  the  husband,  or  with  his  assignees  in  case  he  be-  Exeh.  ofPka*, 
came  bankrupt/'    The  bankruptcy  of  the  husband  can-  ^  '  ^ 

not  have  the  effect  of  rendering  the  defendant  liable  to  Yatbs 
two  actions.  If  the  husband  and  wife  had  sued  before  the  Shcrrinoton. 
bankruptcy,  the  defendant  certainly  might  have  set  off  a 
debt  due  from  the  wife  dum  sola;  but  if  this  note  pass  to 
the  assignees  as  a  debt  due  to  the  husband,  the  defendant 
is  deprived  of  that  set-off,  unless  the  wife  be  joined  with 
the  assignees  in  the  action,  or  they  are  bound  to  sue  in 
the  names  of  the  husband  and  wife.  Their  right  of  suing 
in  their  own  names  extends  only  to  debts  due  to  the  hus- 
band in  his  own  right:  in  that  case  no  hardship  is  imposed 
upon  the  defendant. 

Erie,  in  reply.— The  action  is  well  brought  in  the  names 
of  the  assignees  alone.  The  63rd  section  of  the  bankrupt 
act  says  expressly,  that  the  assignees  shall  have  ''like 
remedy  to  recover  the  same  [i.e.  the  debts  due  to  the 
bankrupt]  in  their  own  names,''  as  he  might  have  had  if 
he  had  not  been  adjudged  bankrupt.  Here  it  was  in  the 
bankrupt's  absolute  control  to  sue  this  defendant  on  the 
note;  although  for  conformity's  sake  the  wife  is  joined 
with  him  in  the  action,  she  has  no  control  or  option  in 
respect  of  it.  Whatever  the  bankrupt  himself  might  have 
made  valuable  as  a  part  of  his  estate,  the  assignees  have  a 
right  under  the  statute  to  recover.  The  right  to  sue  for  a 
debt  due  to  the  wife  is  a  right  vested  in  the  husband 
alone,  and  that  right  passes  by  the  assignment  to  the 
assignees  alone. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Lord  Abinoer,  C.  B. — ^In  this  case  the  judgment  of  the 
Court  will  be  for  the  plaintiffs.  We  think  the  case  cited 
by  Mr.  Erie  from  Peere  Williams,  of  Miles  v.  Williams,  is 

VOL.  XI.  E  M.  w. 
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£xeh.  tf  Pteast  in  point,  and  is  decisive  of  the  present.   Lord  Macclesfield, 

'  '     then  Lord  Chief  Justice  of  the  King's  Bench,  decided  in 

Yates        that  case,  according  to  the  report,  that  for  a  chose  in 

Sbbb&inoton.  action  which  belonged  to  the  wife  of  a  man  before  her 
marriage,  an  action  might  be  maintained  by  the  assignees 
of  the  husband,  who  had  become  bankrupt;  that  the 
assignment  was  an  absolute  transfer,  which  enabled  the 
assignees  to  institute  a  suit  to  reduce  it  into  possession, 
without  the  concurrence  of  the  wife.  No  doubt,  if  the 
interest  of  the  wife  is  not  extinguished  by  the  assignment 
to  the  assignees  of  this  chose  in  action  (which  is  a  promis- 
sory note  given  to  the  wife  before  her  coverture),  it  will 
follow  that  some  sort  of  remedy  remains  to  her.  If  her 
husband  should  die  before  the  assignees  have  recovered 
the  amount  of  the  note  by  judgment  and  execution,  the 
question  will  then  be  open,  what  remedy  the  wife  has : 
in  the  meantime,  the  case  cited  is  a  predse  authority  that 
the  assignees  are  entitled  to  enforce  the  recovery  of  this 
chose  in  action  in  their  own  names.  And  if  they  can  sue 
in  their  own  names,  it  is  clear  that  a  set-off  cannot  be 
enforced  against  them  for  any  claim  in  respect  of  a  debt 
due  from  the  husband.  That  has  been  settled  in  several 
cases,  and  indeed  was  not  disputed  on  the  argument.  The 
judgment  must  therefore  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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Bzeh.  ofPleo9f 
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Cocks  and  Others  v.  Brewer  and  Wife.  ^*'"'*''      ^ 

DJan,  19. 
EBT  on  a  judgment  against  Lleweljm  Brewer    and  in  an  action  of 
Elizabeth  his  wife. — The  declaration  stated  that  whereas  m*ent*brouiht*" 
the  plaintiflFs  theretofore,  to  wit,  on  the  81st  May,  184a,  ^^  g^J;;^' 
had  recovered,  by  the  consideration  and  judgment  of  the  ^ife>  the  de- 

.  .  1 -ni«     111        1        claration  alleg- 

said  Court  of  Exchequer,  against  the  said  Elizabeth,  by  the  ed  that  the 
name  of  Elizabeth  Rogers,  in  an  action  on  promises,  recovered  ju*g- 
UdUL  At.  M*.  which  said  promises  were  so  made  by  the  ^^^^  ?f *i"'5 

'  ^  -^  the  said  E.  by 

said  Elizabeth  when  she  was  sole  and  unmarried.  the  name  of 

Plea,  nul  tiel  record,  which  was  trayersed  by  the  rf-  ac'tion'on  pro- 

The  plaintiffs  having  given  notice  of  producing  the  m*debyher 
record  and  applying  for  the  judgment,  and  the  record  being  whilst  she  was 
produced  accordingly,  it  appeared  that  the  original  action  married,  "piea, 
had  been  brought  and  the  judgment  recovered  against  c^,d~*On"the 
Elizabeth  Rogers  and  several  other  persons  who  were  de-  judgment  being 

fendantS  with  her.  Court,  it  ap- 

peared to  have 

Whateleyy  on  the  part  of  the  defendants,  contended  that  a^hist  e!  r! 
they  were  entitled  to  judgment^  on  the  ground  that,  the  JJ^J'tJj^'"" 
action  having  been  brought  not  against  Elizabeth  Rogers  having  been 

,  .         _  _  ,         _  _  objected  to  on 

alone,  but  against  her  and  several  other  persons,  there  the  ground  of 
was  a  fatal  variance  between  the  record  declared  on  and  Juch  objicdon 
the  one  produced.    The  plaintiffs,  in  pleading  this  judg-  ][J,*j[|hJt*i^eob 
ment,  should  have  stated  it  to  have  been  obtained  against  jection,  if  any, 
Elizabeth  Rogers  and  others.    The  rule  is  thus  laid  down  been  taken  by 
in  Com.  Dig.,  "Record,*'  (C):  "If  a  man  pleads  nul  tiel  Sle*/"*"**** 
record,  and  there  be  a  material  variance  between  the 
record  itself  and  the  record  pleaded,  it  will  be  a  failure 
of  the  record.''    And  these  instances  are  given :  "  If  the 
name  of  any  party,  his  abode,  or  addition  varies,"  "  or  there 
are  more  or  fewer  persons  parties."     [Parke,  B. — The 
question  is  whether  the  defendants  ought  not  to  have 
pleaded  in  abatement.]      The  distinction  is,  where  the 

k2 
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Exch.  of  Pleat,  record  is  set  out  as  mere  matter  of  inducement^  in  which 
case  less  particularity  is  required,  and  where  it  is  the 
foundation  of  the  action,  in  which  case  there  must  be  an 
averment  of  prout  patet  per  recordum,  and  then  it  is  matter 
of  substance,  and  a  variance  is  fataL  In  RastaU  v.  Stra^ 
tan  (a),  the  declaration  stated  that,  in  Trinity  Term  1787, 
the  p1ainti£f  recovered  by  a  judgment  in  B.  B.  4&L  Is.  for  his 
costs  in  the  defence  of  an  action  brought  by  the  defendant 
against  htm  the  said  plaintiff  in  that  Court.  Plea,  nul  tiel 
record.  The  indictment,  when  read,  appeared  to  be  of  Easter 
Term,  and  to  have  been  recovered  in  an  action  brought 
by  the  defendant  against  the  plaintiff  and  one  Avame; 
and  on  both  these  grounds,  but  chiefly  on  the  last,  the 
Court  gave  judgment  for  the  defendant.  [Parke,  B. — ^That 
case  is  not  in  point.  There  there  was  a  substantial  vari« 
ance ;  the  costs  were  adjudged  to  the  plaintiff  and  Avame, 
and  there  was  a  debt  due  to  both,  which  was  a  dear  mis- 
description. Lord  Abinger,  C.  B. — In  that  case  there  was 
a  joint  debt.  Alderson,  B. — In  this  case  there  is  a  judgment 
by  the  same  plaintiffs  against  the  same  defendant,  only  it  is 
against  others  also.]  The  authorities  shew  that  the  record, 
being  the  foundation  of  the  action,  must  correspond  with  the 
statement  in  the  declaration. — He  cited  Few  v.  Back' 
house  {b),  Bevan  v.  Jones  [c),  Sheldon  v.  Whittaker  [d),  Stod^ 
dart  V.  Palmer  [e)  shews  the  distinction,  that  where  the 
allegation  is  matter  of  description  only,  and  not  the  foun- 
dation of  the  action,  but  mere  inducement  to  it,  there  it  is 
no  variance. 

E.  V.  WiUiatns,  contra. — ^The  objection  here  is,  that  there 
is  a  variance  between  the  statement  of  the  judgment  in 
the  declaration  and  the  record  produced ;  but  there  is  no 
variance.    As  to  the   distinction  between  a  declaration 

(o)  1  H.  Bl.  49.  (c)  4  B.  &  Cr.  403. 

(Jb)  8  Ad.  &  Ell.  789 ;  1  Per.  \d)  4  B.  &  Cr.  657. 

&  D.  34.  {e)  3  B.  &  C.  2. 
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setting  out  a  record  with  a  prout  patet  or  not,  that  seems  ^ch.  of  PUat, 
to  be  abandoned,  for  although  Lord  Ellenborough,  in 
Purcett  v.  Macnamara  (a),  intimated  an  opinion  that  if 
there  had  been  such  an  averment,  it  might  have  been 
considered  as  descriptive  of  the  record,  and  that  the 
variance  would  have  been  fatal ;  the  Court  in  giving  judg- 
ment in  Stoddart  v.  Palmer,  overrule  that  opinion  and 
state  it  not  to  be  a  correct  one,  and  that  "  it  is  an  unne- 
cessary allegation,  and  may  be  rejected  as  surplusage;  and 
if  it  can  be  altogether  struck  out  of  the  declaration  with- 
out injuring  the  plaintiff's  cause  of  action,  the  proof  neces- 
sary to  support  such  an  allegation  (when  material)  need  not 
be  given.''  Therefore  it  makes  no  difference  whether  there 
be  an  i^verment  of  prout  patet  per  recordum  or  not;  and 
the  real  question  is,  whether  a  contract  alleged  to  have 
been  made  by  a  defendant,  or  a  judgment  recovered  against 
him,  is  the  less  his  contract  or  the  less  a  judgment  against 
him,  because  either  the  contract  was  made  by  him  jointly 
with  others,  or  the  judgment  was  recovered  against  him 
and  others.  \^Parke,  B. — ^A  scire  facias  on  a  recognizance 
must  be  against  all  the  parties,  or  it  is  demurrable  unless 
it  shew  why  the  others  are  not  sued,  as  for  instance, 
that  they  are  dead,  or  the  like.]  Yes,  so  it  is  in  an  ac- 
tion on  a  judgment,  the  action  must  be  brought  against 
all,  or  it  is  subject  to  a  plea  in  abatement.  [Parke, 
B. — In  Rew  v.  Young  {b),  it  was  held  that  a  sci.  fa.  hav- 
ing been  issued  against  two  defendants  on  a  joint  and 
several  recognizance  of  four  persons,  the  declaration  was 
bad,  and  might  be  taken  advantage  of  without  a  plea  in 
abatement.  Would  not  that  equally  apply  to  an  action  on 
a  judgment?]  Yes,  if  it  appeared  by  the  declaration  that 
there  were  other  parties  against  whom  the  judgment  was 
obtained  who  are  alive,  the  declaration  would  be  demurrable. 
Rastall  V.  Straton  is  distinguishable,  and  there  the  Court 

(a)  9  East,  161.  (6)  2  Anstr.  448. 
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Exeh,  of  puat,  gave  leave  to  amend  by  inserting  the  name  of  the  other 
y'  ^  party.  And  at  the  time  that  case  was  decided^  the  Courts 
would  have  treated  a  non-joinder  as  a  ground  of  variance^ 
and  would  have  set  aside  the  proceedings;  but  iaSjpaldisif 
V.  Mure  {a),  the  Court  held  they  could  not  set  aside  the 
proceedings  on  the  ground  of  variance.  In  the  note  to 
Cabell  V.  Vaughan  {b)  it  is  said,  ''  (Generally  speaking,  all 
joint  obligors  or  contractors  ought  to  be  made  defendants^ 
and  the  plaintiff  may  be  compelled  to  join  them  all,  if  the 
advantage  be  taken  of  the  omission  in  due  time  and  by 
a  proper  plea"  And  it  is  stated  to  be  now  "  settled,  that  in 
all  cases  of  a  joint  obligation  or  deed  &c.,  if  one  only  be 
sued,  he  must  plead  the  matter  in  abatement,  and  cannot  take 
advantage  of  it  afterwards  upon  any  other  plea^  or  in  arrest 
of  judgment,  or  give  it  in  evidence/^  And  in  Rice  v.  Skute  (c), 
it  was  held  that  a  plaintiff  was  improperly  nonsuited  who 
had  brought  Ids  action  against  one  partner  but  had  omit- 
ted to  join  another.  So  in  Broadbent  v.  Zedward{d), 
it  was  held  that  in  detinue,  upon  issue  joined  upon 
a  plea  denying  property  in  the  plaintiff,  it  was  no  defence 
that  there  were  other  persons,  co-tenants  with  the  plain- 
tiff, who  were  not  joined  in  the  action,  lliere  it  was 
urged  in  argument,  that  the  reason  why  all  the  parties  to 
a  contract  must  be  joined  is  to  avoid  a  variance:  but 
Patteson,  J.,  in  answer  says:  ''That  is  an  untenable 
ground,  for  then  it  would  be  a  variance  if  all  persons  who 
ought  to  be  co-defendants  were  not  joined.'^  And  he  says 
at  the  conclusion  of  the  case :  ''  The  rule  as  to  the  conse- 
quence of  the  non-joinder  of  parties  as  plaintiffs  in  actions 
founded  upon  contract  is  not  satisfactory  in  principle,  and 
ought  not  to  be  extended/'  The  reason  why  it  is  fatal  not 
to  join  a  party  plaintiff  is  on  a  ground  totally  distinct  from 
the  ground  of  variance,  as  it  is  put  in  Rastall  v.  Straton 

(a)  6  T.  R.  363.  (d)  H  Ad.  &  EU.  209  j  3  Per.  & 

(6)  1  Wms.  Saund.  291.  D.  45. 

(c)  5  Burr.  2611. 
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and  Spalding  v.  Mvrei  viz.  because  the  plaintiff  must  be  Am;!,  if  Phm, 
presumed  to  know  his  own  partners  who  joined  him  in  the  - 

contract^  although  he  might  not  know  the  names  of  all  who  ^^^^ 
were  co-contractors  with  the  defendant.  The  doctrine  Bibwsr. 
laid  down  in  Spalding  v.  Mure,  that  *^  under  a  count  for 
money  had  and  received  by  three  defendants  to  the  use  of 
the  plaintiffii,  the  latter  could  not  give  evidence  of  money 
had  and  received  by  the  three  defendants  and  a  fourth/' 
was  overruled  in  Eichards  v.  Heather  {a),  which  was  con- 
firmed by  Movnistephen  v.  Brooke  (6).  And  in  the  latter 
case^  where  the  declaration  stated  the  bill  of  exchange  to 
be  drawn  upon  and  accepted  by  three  persons^  and  it  was 
proved  to  have  been  drawn  upon  and  accepted  by  the  three 
jointly  with  a  fourth,  it  was  held  to  be  no  variance. 
Therefore,  if  a  bill  accepted  by  three  may  be  treated  as  a 
bill  accepted  by  one,  so  a  bond  executed  by  three  may  be 
treated  as  the  bond  of  one.  So  here,  although  the  judg- 
ment is  the  foundation  of  the  action,  and  it  is  joint  to  that 
extent,  the  defendants  may  by  pleading  in  abatement  com- 
pel the  plaintiffs  to  sue  the  others.  If  the  plaintiff  sues 
only  one  out  of  several  defendants,  the  action  may  be  de* 
feated  by  a  plea  in  abatement.  [i\irfo,  B. — Could  the 
defendant  have  pleaded  this  in  abatement?  When  several 
persons  enter  into  a  recognizance,  a  declaration  against 
some  of  them  is  demurrable,  unless  it  shews  why  the 
others  are  not  sued,  as  from  their  being  dead  or  the  like ; 
and  that  is  because  a  sci.  fa.  being  founded  on  a  record, 
the  declaration  ought  to  set  forth  the  cause  of  variance 
from  it.  Besides  the  case  of  Rex  v.  Young  I  before  refer- 
red to,  there  is  the  case  of  Blackwell  v.  Ashton  (c),  where 
this  distinction  was  taken.  That  was  the  case  of  a  sci.  fa. 
against  three  bailees,  brought  upon  a  recognisance  acknow- 
ledged by  them  and  the  principal  jointly  and  severally; 
and  upon  demurrer,  it  was  held  that  the  writ  abated,  be- 

(a)  1  B.  &  Aid.  29.  (b)  Id.  224.  (c)  Aleyn,  21. 
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Bxeh.  of  PUat,  cause  thifi  being  founded  upon  a  record,  the  plaintifiF  ought 
to  shew  forth  the  cause  of  the  variance  from  the  record,  as 
that  one  was  dead :  but  if  an  action  be  brought  upon  bond 
in  the  like  case,  there  the  defendants  ought  to  shew  that 
it  was  made  by  them  and  others  in  full  life,  not  named  in 
the  writ,  because  the  Court  shall  not  intend  that  the  bond 
was  sealed  and  delivered  by  all  that  are  named  in  it ;  and 
therefore  the  defendant  cannot  demur.  Is  this  case  dis- 
tinguishable from  those?]  Yes,  they  stand  on  a  totally 
different  ground.  A  sci.  fa.,  although  for  some  purposes 
considered  in  the  light  of  an  action,  is  also  a  continua- 
tion of  the  original  action,  and  is  a  species  of  execution, 
which  should  strictly  follow  the  judgment  on  which  it  is 
founded.  It  is  submitted,  that  it  is  no  variance  that  a 
judgment  obtained  against  A.,  B.,  and  C,  be  stated  as  a 
judgment  recovered  against  A.  only,  because  if  it  is  a 
judgment  against  the  three,  it  is  equally  a  judgment 
against  one. 

fFhaieley,  in  reply. — ^This  is  a  fi&tal  variance ;  and  the 
mode  here  adopted  is  the  proper  mode  of  taking  the  objec- 
tion, and  the  defendants  are  not  bound  to  plead  in  abate- 
ment.— He  relied  upon  RastaU  v.  Straton. 

Cur.  adv.  vult. 

Lord  Abinger,  C.  B. — ^My  Brother  Parke  entertained 
some  doubts  whether  this  case  was  not  governed  by  the 
authorities  relating  to  proceedings  by  sci.  feu  on  recognis- 
ances. But  after  looking  into  the  cases,  he  is  satisfied: 
and  the  Court  are  now  unanimous  in  thinking  that  the 
distinction  taken  by  Mr.  WiUiafM  in  argument  is  well 
founded;  viz.  that  the  sci.  fa.  is  a  quasi  continuation 
of  a  matter  of  record,  in  order  to  have  execution  there- 
on. But  an  action  of  debt  on  a  judgment,  being  founded 
on  the  consequent  duty,  is  not  to  be  differed  in  prin- 
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ciple  from  the  ordinary  case  of  an  action  of  debt  against  ^cA.  nfpimt^ 
one  of  several  joint-contractors;   to  which  an  objection 
cannot  be  taken  on  the  ground  of  variance^  but  only,  if 
at  all^  by  way  of  plea  in  abatement.    Judgment^  therefore^ 
must  be  entered  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


FowLEB  V.  Jambs  Churchill  and  Elizabeth  Joa.  27. 

Churchill. 

1  HE  plaintiff  having  proceeded  to  judgment  in  this  ac-  where  a  tata. 
tion,  Parke,  B.,  on  the  6th  December,  1842,  made  the  fol-  SJ^Ld  aII" 
lowing  order  for  charging  certain  dividends  of  stock  pay-  <»«**«  »tock 

°  °     °  '^  ^     should  tUnd  in 

able  to  the  defendant,  Elizabeth  Churchill,  under  the  stat.  the  names  of 
1  &  2  Vict.  c.  110,  ss.  14  and  15  :  **\  do  order,  that  unless  anVthe  diTU 
cause  be  shewn  to  the  contrary  before  a  Judge  at  Cham-  ^"^i^^J®"^** 
hers,  within  a  month  from  the  date  hereof,  by  the  defend-  p*  C.  during 

__.     ,,--,,.„,  1        1*   •     nis  life,  and  on 

ant  Elizabeth  Churchill,  her  attorney  or  agent,  the  divi-  hu  death  to 
dends  due  and  to  accrue  due  upon  the  sum  of  £5000  New  dow/"  sheTo 
Si  per  centum  Bank  Annuities,  now  standing  in  the  books  *fy  *'<»"'  ^;^. 

^  ^  ^  o  ihe  good  of  his 

of  the  Governor  and  Company  of  the  Bank  of  England,  children/'  and 
in  the  name  of  William  Churchill,  together  with  George  youngest  child 
Churchill  deceased,  in  trust  for  her  the  said  defendant  J^^iJe^'S^r^ 
Elizabeth  Churchill,  shall  stand  charged  with  the  payment  of  Aouid  be  sold 

_  °  .    .         ,  out  and  divided 

the  sum  of  213/.  IO9.,  being  the  sum  remaining  due  on  the  amongst  the 
judgment  recovered  in  this  action,  with  interest  thereon,  jyiw"  n  *n 
pursuant  to  the  statute  in  such  case  made  and  provided;  e*c° /after**''* 
and  I  do  further  order,  that  in  the  mean  time,  and  until  the  death  of 
this  order  be  made  absolute,  or  discharged,  the  said  sum  defendant,  that 
of  £5000  New  Si  per  centum  Bank  Annuities  shall  stand  "  ^'.^^^e'  under 
charged  with  the  payment  to  the  said  plaintiff  of  the  said  yict'c'Mo*  * 
sum  of  213/.  10«.  and  interest,  as  aforesaid;  and  I  do  Hand  15,  for 

charging  **  so 
much  of  the 
dividends  as  were  payable  to  E.  C.  for  her  own  use  and  benefit." 


68  CASES   IN   THE   EXCHEQUER^ 

Btek.  pfPUat,  farther  order^  that  a  copy  of  this  order  be  served  (if  pos* 
^^^'        sible)  on  the  defendant  Elizabeth  Churchill/' 

Against  this  order  cause  was  shewn  at  Chambers  before 
Rolfe,  B.,  on  the  12th  of  January;  when  it  appeared  that 
the  defendant  claimed  the  stock  under  the  will  of  James 
Churchill,  deceased,  whereby  he  bequeathed  as  follows: — 
"  I  give  and  bequeath  to  my  brother  George  Churchill, 
for  his  natural  life,  the  interest  or  dividend  from  £5000 
New  3^  per  cent,  government  stock,  which  now  pays  a 
dividend  at  the  Bank  of  England  of  £175 ;  this  said  divi- 
dend, (NT  any  other  dividend  that  government  may  pay, 
shall  be  paid  to  him  half  yearly,  if  convenient,  for  and 
during  his  natural  life;  he  shall  never  sell  or  part  with 
this  said  interest  or  dividend  in  any  way  whatsoever  during 
his  lifetime,  until  it  has  become  due ;  and  if  he  the  said 
O.  C.  should  die  or  become  a  bankrupt,  then  the  said 
dividend  shall  be  paid  to  his  wife,  if  she  shall  be  then 
living,  for  her  life,  she  to  lay  it  otUfar  the  good  of  his  chil" 
dren;  but  if  she  should  be  the  longest  liver,  and  get  mar- 
ried again,  then  she  shall  have  nothing  more  to  do  with 
the  money ;  the  executor  or  executors  shall  then  have  full 
control  over  the  money,  and  shall  lay  it  out  as  they  shall 
think  best,  for  such  of  the  children  as  remain  under  age ; 
and  when  the  youngest  child  becomes  of  the  age  of  twenty- 
one  years,  then  this  said  £5000  stock  shall  be  sold,  and 
the  money  shall  then  be  equally  divided  between  such  of 
the  said  O.  C/s  children  that  shall  be  then  living,  equally 
share  and  share  alike ;  no  one  of  the  said  children  shall  be 
allowed,  or  shall  ever  sell  or  part  with  his  or  her  share  or 
interest  in  this  said  money,  until  it  shall  be  divided;  if,  on 
proof  of  any  one  or  more  of  them  having  done  so,  then  his 
or  her  share  will  from  that  time  become  the  property  of 
the  other  children ;  and  when  the  said  stock  shall  be  sold, 
his  or  her  share  shall  be  divided  between  those  other  chil- 
dren that  shall  not  have  sold.  This  said  stock  to  stand  in 
the  names  of  my  executors,  and  if  the  government  shall 
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redaoe  this  said  interest^  then  it  must  stand  in  the  reduced  AnsA.  9f  Pifoi^ 
stock/'  ^®^- 

Gteorge  Churchill,  the  legatee,  had  died,  leaving  the  de- 
fendant Elizabeth  Churchill  his  widow,  and  two  children, 
one  of  whom  is  a  minor.  The  following  order  was  made 
on  the  hearing  by  Bolft^  B.: — ''  I  do  order,  that  so  much 
of  the  dividends  only  as  is  payable  to  Elizabeth  Churchill 
for  her  sole  use  and  benefit,  arising  from  and  accruing  due 
upon  the  sum  of  £5000  New  8^  per  cent.  Bank  Annuities, 
now  standing  in  the  books  of  the  governor  and  company  of 
the  Bank  of  England,  in  the  name  of  William  Churchill, 
together  with  Oeorge  Churchill  deceased,  in  trust  for  the 
defendant  Elizabeth  Churchill,  shall  stand  charged  with 
the  payment  of  the  sum  of  218/.  10^.,  being  the  sum  re- 
maining due  on  the  judgment  recovered  in  this  action^ 
with  interest  thereon,  pursuant  to  the  statute.'^ 

On  a  former  day  in  this  term,  P«/^«tfor^  applied  to  the 
Court  for  a  rule  to  shew  cause  why  the  latter  order  should 
not  be  rescinded ;  when  the  Court  intimated  that  it  might 
be  questionable  whether  they  had  authority  to  interfere, 
inasmuch  as  the  stat.  1  &  2  Vict.  c.  110,  ss.  14  and  15,  vests 
the  power  of  charging  stock,  by  means  of  such  an  order, 
expressly  in  a  judge,  to  whom  it  gives  entire  discretion  in 
the  matter,  making  no  mention  of  any  appeal  to  the  Court. 
The  learned  counsel  now  stated,  that  he  had  found  two 
cases  cited  in  Wilkinson  on  the  Public  Funds,  p.  844,  in 
which  considerable  doubt  appeared  to  have  been  enter- 
tained  on  this  point;  and  in  Brovm  v.  Bamjbrd{a),  it  was 
expressly  held,  that  a  judge  at  Chambers  only  has  original 
jurisdiction  to  make  the  order.  [Aldersotif  B. — But  that 
case  also  laid  it  down,  that  if  the  judge  has  made  an  order 
absolute,  an  application  may  be  made  to  the  Court  to  set 
it  aside ;  and  it  is  every  day's  practice  to  come  to  the  Court 
in  similar  cases.] 

(a)  0  M.  &  W.  42. 
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Exeh.  (if  Pleas,  JPetersdorff  then  proceeded  to  contend,  that  under  the 
^  ^^'  ^  statute  the  judge  had  no  power  to  make  an  order^  unless 
FowLBR  it  clearly  appeared  that  the  judgment  debtor  had  a  specific 
CHuacHiLL.  interest  in  the  fund ;  the  words  being — "  any  government 
stock,  &c.  standing  in  his  name  in  his  own  right,  or  in  the 
name  of  a  person  in  trust  for  him/'  whereas  here  the  de- 
fendant was,  under  the  will,  a  mere  trustee  in  order  to 
provide  for  the  interests  of  the  testator's  children.  If  the 
fund  were  chargeable  at  all,  it  must  be  under  the  subse- 
quent statute  of  3  &  4  Vict.  c.  82 ;  but  this  order  could  ope- 
rate only  under  the  1  &  2  Vict.  c.  110.  [Lord  Abingery 
C.  B. — ^If  the  fund  be  more  than  sufficient  for  the  purpose 
of  the  trust,  has  not  she  a  beneficial  interest  in  the  sur- 
plus?] She  is  to  "lay  it  out"— i.  e.  the  fund— ''for  the 
^ood  of  the  children ;''  not  merely  to  provide  a  mainten- 
ance for  them  out  of  it.  At  least,  the  order  should  con- 
tain some  specific  definition  of  the  extent  to  which  the 
fund  is  chargeable.  This  order  is  a  conditional  charge 
upon  the  whole,  and  will  have  the  effect  of  stopping  the 
payment  of  the  dividends.  The  legislature  never  meant 
to  place  trustees  in  such  a  position. 

Aldxrson,  B. — ^The  effect  of  the  order  is  not  to  prevent 
the  Bank  from  paying  the  dividends  to  the  trustees ;  it  is 
for  them,  afterwards,  to  exercise  a  discretion  as  to  what  part 
of  the  fund  they  will  pay  over,  without  considering  the 
interests  of  the  judgment  debtor.  If  they  have  any  doubt 
as  to  the  extent  to  which  the  parties  are  respectively  en- 
titled to  the  money,  they  may  apply  to  the  Court  of  Chan- 
cery. Suppose  the  debtor  had,  by  deed  of  assignment, 
said — ''  I  charge  all  my  dividends  with  this  judgment,  with 
notice  to  the  trustees:" — ^This  order  has  no  further  effect. 

BoLFE,  B. — ^The  effect  of  the  order  is  not  to  restrain  a 
transfer  of  the  dividends ;  the  trustees  may  continue  to 
receive  them  notwithstanding.    They  may  indeed  say,  that 
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it  is  too  doubtful  for  them  to  say  how  much  is  to  be  applied  Bxek.  0/  Phus, 

to  the  one  and  how  much  to  the  other  purpose^  and  therefore 

that  they  will  not  act  without  the  authority  of  the  Court 

of  Chancery;  and  it  appeared  to  me  that  the  object  was  to 

induce  me  to  make  an  order^  which  should  dispense  with 

the  necessity  of  their  going  into  eqtdty. 

Lord  Abinoer^  C.  B.^  and  Parke^  B.^  concurred. 

Rule  refused. 


Ede  v.  Colli  noeiboe.  Jan,  27. 

W.  H.  WATSON  had  obtained  a  rule  calling  upon  the  Where  a  ctpiM 
plaintiff  to  shew  cause  why  the  proceedings  upon  the  bail-  ^Me^nu 
bond  given  by  the  defendant  in  this  cause,  under  the  1  &  2  v?ct!'c??io\^ 
Vict.  c.  110,  s.  4,  should  not  be  set  aside  on  payment  of  ♦,*nd  he  gives 

'  '  -       a  bail-bond  to 

costs.    The  wnt  of  summons  was  issued  on  the  15th  No-  the  sheriff  ac- 
vember,  1842;  on  the  22nd,  the  defendant  was  arrested  ^atat"^but^  * 
on  a  capias  issued  under  the  above  statute,  and  on  giving  J"nn*^u"*^ 
the  bail-bond  was  discharged  out  of  custody.  Having  fidled  t(™e  according 

-        1    .,  .      ,         .  ,.  ,  .         /.   1       to  the  practice 

to  perfect  bail  m  due  time  according  to  the  practice  of  the  of  the  Coort; 
Court,  the  plaintiff,  on  the  9th  of  December,  took  an  as-  on'bU^afterJ"' 
signment  of  the  bail-bond  from  the  sheriff,  and  on  the  12th  r"*»  p"^^"« 

®  '  in  and  perfect- 

December  an  action  was  commenced  thereon.    On  the  ing  bail,  set 
12th  January  bail  was  perfected.   The  plaintiff  had  not  pro-  ment'of  costs,* 
ceeded  with  the  original  action  after  the  issuing  of  the  ^hulf  have  in 
capias.    The  affidavit  on  which  this  rule  was  obtained  did  J^«  meantime 

been  commenc- 

not  depose  to  merits.  ed  upon  the 

balibond. 

J.  Henderson  now  shewed  cause. — The  rule  of  practice, 
as  laid  down  in  the  rule  of  H.  T.  2  Will.  4,  is  still  applica- 
ble, the  fourth  section  of  the  1  &  2  Vict.  c.  110,  having 
provided  that  all  the  proceedings  as  to  putting  in  and  per- 
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^  Pigatf  fecting  bail  shall  be  according  to  the  existing  practice  of 
^  1843,  ^  ^^^  Courts.  [Alderson,  B. — ^The  proceeding  by  bailable 
Edb  process  is  now  wholly  collateral,  whereas  before  the  sta- 
CoLuaoEiDGB.  *^*®>  ^^^  *^®  party  put  in  bail,  he  was  not  in  Court. 
Lord  Abmger,  C.  B. — ^The  not  putting  in  special  bail  dbes 
not  now  delay  the  plaintiff  at  all;  he  may  go  on  with  the 
original  action  notwithstanding.  The  object  is  only  to 
obtain  security  in  case  the  defendant  goes  abroad:  that 
security  is  obtained,  if  he  renders  or  puts  in  special  bail.] 
Here  the  plaintiff  has  not  proceeded  with  the  original  ac- 
tion. [Parke,  B. — Then  he  should  be  put  in  the  same  po- 
sition :  because,  having  a  right  of  action  on  the  forfeiture 
of  the  bail-bond,  is  he  to  go  to  the  expense  of  proceeding 
in  the  original  action,  upon  the  chance  of  the  defendant 
coming  and  putting  in  bail  on  some  future  day?]  No 
terms  which  the  Court  can  now  impose  can  put  the  plain- 
tiff in  the  same  position  as  if  there  had  been  no  laches  on 
the  part  of  the  defendant.  If  he  had  gone  on  with  the 
original  action,  it  might  have  been  said  he  was  multiplying 
costs :  he  had  the  choice  of  two  remedies  given  him  by  the 
law,  and  chose  that  which  appeared  the  most  effectual. 

Parke,  B. — ^It  should  be  understood  in  future,  that  the 
taking  an  assignment  of  the  bail-bond  does  not  affect  the 
right  of  the  plaintiff  to  proceed  in  the  original  action : 
therefore,  if  the  attorney  wishes  to  avoid  delay,  he  must 
go  on  with  the  original  action  promptly  to  judgment,  not- 
withstanding the  assignment  of  the  bail-bond. 

The  rest  of  the  Court  concurring. 

Rule  absolute  on  payment  of  costs;  the  defend- 
ant to  plead  issuably,  and  take  short  notice  of 
trial  (a). 

(a)  See  Beits  v.  Stnylh,  1  Q.  &  D.  384;  Eetfrna  V.  Sherif  cf  Mimt- 
gomeryshire,  9  M.  &  W.  448, 
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Bteh,  of  Plem»t 
1843. 

Steward^  Public  OflScer,  &c.,  v.  Dunn,  Public  Officer,  &c,     ^^      ' 

Jan,  27. 

1  HIS  was  an  action  of  debt,  brought  hj  the  ''  East  of  In  an  tOaa 

England  Bank  "  in  the  name  of  their  public  officer,  against  pf^burofficer  of 

the  Southern  District  Banking  Company,  sued  in  the  *^^hi^he 

name  of  one  of  their  public  officers,  who  was  also  a  share-  Court  set  aaide 

holder  in  the  Company.   The  declaration  contained  counts  defendant's 

for  money  lent,  money  paid,  money  had  and  received,  the  piaUidff'a" 

interest,  work  and  labour  and  attendance,  and  money  due  undertaking  not 

'  '  "^  to  sue  out  eie- 

on  an  account  stated.     Rolfs,  B.,  made  an  order  allowing  cution  penon- 
the  defendant  to  plead  the  following  pleas :— First,  nun-  defendant!  hu* 
quam  indebitatus;  secondly,  payment;  thirdly,  a  set-off;  **"»<*»» «' ««><>»• 
fourthly,  that  the  plaintiff  was  not  public  officer  as  alleged 
in  the  declaration;  fifthly,  that  the  defendant  was  not 
public  officer  as  alleged ;  sixthly,  that  there  was  no  such 
co-partnership  as  that  secondly  mentioned  in  the  declara- 
tion ;  seventhly,  that  the  co-partnership  secondly  mentioned 
did  not  carry  on  business  as  therein  alleged ;  and  lastly, 
a  judgment  recovered.    The  learned  Judge  also  directed  a 
stay  of  proceedings,  in  order  to  give  the  defendant  an 
opportunity  of  applying  to  the  Court  for  leave  to  amend 
the  order,  by  adding  a  plea  of  the  defendant's  bankruptcy. 

Kelly  having  obtained  a  rule  nisi  accordingly, 

Erie  and  Butt  now  shewed  cause. — The  proposed  plea 
ought  not  to  be  allowed ;  for  the  bankruptcy  of  the  de- 
fendant in  his  private  capacity  can  be  no  defence  to  an 
action  against  him,  when  sued  as  the  public  officer  of  the 
company.  Wood  v.  Marston  (a)  (where  a  similar  plea  had 
been  pleaded,  and  an  application  was  made  to  strike  it 
out)  is  precisely  in  point.  Lord  Abrnger,  C.  B.,  who  de- 
livered the  judgment  of  the  Court,  there  said — *'  The  pleas 


(fl)  7  Dowl.  P.  C.  865. 
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Sfcft.  rf  Pleat,  may  be  struck  oat,  if  the  plaintiff  will  undertake,  on  ob- 
1843^  taining  a  judgment  against  the  defendant,  not  to  take  ont 
execution  against  him  or  his  individual  estate,  but  against 
the  memberB  at  the  company  only.''  The  same  arrange- 
ment was  offered  before  the  learned  Judge  in  the  present 
case.  By  the  7  Gea  4,  c.  46,  s.  12,  judgments  obtained 
against  the  public  officer  of  a  banking  co-partnership  are 
to  operate  against  the  property  of  the  co-partnership,  and 
of  ewery  member  thereof;  and  it  is  provided,  ''that  the 
bankruptqr,  insolvency,  or  stopping  payment  of  any  such 
public  officer  for  the  time  being  of  such  co-partnership,  in 
his  individual  character  or  capacity,  shall  not  be  nor  be 
construed  to  be  tiie  bankruptcy,  insolvency,  or  stopping 
payment  of  such  co-partnership.''  It  may  be  said  on  the 
other  Side,  that  inasmuch  as,  in  the  event  of  the  defend- 
ant's becoming  hereafter  entitled  to  landed  property,  the 
judgment  would  be  a  charge  upon  the  hmd,  he  is  therefore 
entitled  to  plead  his  bankruptcy,  and  is  not  bound  to 
accept  the  undertaking  offered.  But  that  is  not  so,  for 
this  is  an  action  brought  against  him,  not  in  his  individual 
character,  but  as  public  officer;  and  that  by  compulsion, 
since  it  is  now  established  that  the  creditors  cannot  pro- 
ceed against  the  individual  members  of  the  co-partnership, 
but  must  sue  the  public  officer:  Steward  v.  Greaves  (a). 
The  plea  of  bankruptcy  would  be  a  plea  alleging  as  a 
defence  to  the  whole  action  that  which  clearly  does  not 
constitute  any  defence  to  the  whole  action.  If,  however, 
the  defendant  is  desirous  of  having  the  validity  of  the  plea 
hereafter  considered  on  demurrer,  he  ought  to  plead  it 
alone.  But  this  being  an  action  against  several  persons, 
how  can  a  plea  of  the  bankruptcy  of  one  possibly  be  any 
answer?  The  Court  will  therefore,  in  the  exerdse  of 
their  discretion,  disallow  this  plea,  at  all  events  on  the 
terms  offered  by  the  plaintiff. 

(o)  lOM.&W.  711. 
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Kelly  and  Ogle,  contra. — Wood  v.  Marston  is  no  authority  Are*,  rf  Piea$p 


against  the  defendant  The  Courts  in  that  case,  merely 
threw  out  a  suggestion  that  the  plea  should  be  abandoned 
on  the  plaintifPs  undertaking  not  to  sue  out  execution 
against  the  defendant ;  that  suggestion  was  adopted^  and 
the  plea  was  struck  out  by  arrangement  between  the  par* 
ties,  and  not  under  any  judgment  of  the  Court.  Bank- 
ruptcy is  a  legal  defence,  expressly  given  by  statute,  of 
which  a  defendant  has  as  clear  a  right  to  avail  him- 
self as  of  the  statute  of  limitations,  or  any  other  sta- 
tutable defence.  [Lord  Abinger,  C.  B. — But  here  he  is 
sued  as  a  trustee.]  So  fisur  as  regards  the  rest  of  the  com- 
pany, no  doubt  he  is ;  and  if  the  plea,  being  pleaded  to  the 
whole  action,  forms  no  defence  as  to  them,  it  may  be  ques- 
tioned by  a  demurrer :  but  he  is  sued  as  well  in  his  own 
person  as  in  his  capacity  of  public  officer.  The  undertak- 
ing not  to  issue  execution  against  him  will  not  be  a  suffi- 
cient protection,  since  the  judgment  will  stand  as  a  charge 
upon  his  lands,  and  of  course  seriously  a£fect  the  convey- 
ance of  them.  [^Parke,  B. — ^The  undertaking  not  to  issue 
execution  will  prevent  the  judgment  firom  operating  against 
the  lands ;  they  can  be  affected  only  by  means  of  an  elegit 
which  is  an  execution.]  The  only  leave  that  was  asked  of 
the  learned  Judge  was  to  plead  a  plea  of  bankruptcy;  it 
would  be  matter  for  subsequent  consideration  whether  it 
should  be  in  the  usual  form.  [Parke,  B. — ^We  must 
assume  that  you  asked  for  it  as  a  plea  in  bar  of  the  whole 
action.]  The  Court  will  perhaps  mould  the  rule,  and 
allow  the  defendant  to  add  some  plea  whereby  he  may 
effectually  protect  himself. 

Lord  Abinoeb,  C.  B. — ^The  Court  will  not  allow  a  party 
sued  as  a  public  officer  to  plead  a  great  number  of  pleas, 
and  also  to  add  a  plea  of  his  own  personal  bankruptcy,  in 
bar  of  an  action  in  which  he  is  sued  merely  as  the  repre- 
sentative of  the  company.    The  plea  suggested  would  be 

VOL.  XI.  F  M.  w. 


1843. 
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Xrek,  of  PtiM,  plunly  bad,  inasmuch  as  the  action  is,  on  the  fiace  of  it, 

1843  r  ^  '  ' 

against  the  co-partnership,  and  the  defendant  is  a  mere 
parliamentary  defendant ;  it  is  impossible  that  his  bank- 
ruptcy can  be  a  good  plea  to  the  whole  action.  The  act  of 
Parliament  makes  him  the  sole  defendant,  as  the  repre- 
sentative, perhaps,  of  several  hundreds;  and  if  he  is  at 
liberty  to  plead  a  matter  merely  personal  to  himself  in  bar 
of  such  an  action,  he  confers  the  benefit  of  that  defence  on 
all  those  whom  he  represents  as  defendant ;  a  benefit  which 
certainly  the  legislature  never  intended  they  should  have. 
^The  question  at  present  is,  whether  the  order  of  my  Brother 
Rolfe  shall  be  amended ;  and  we  are  all  of  opinion  that  he 
was  quite  right  in  rejecting  this  plea  of  bankruptcy.  The 
rule  will  therefore  be  discharged  with  costs,  the  plaintiff 
undertaking  not  to  issue  execution  against  the  person, 
lands,  or  goods  of  the  defendant  individually. 

Parke,  B. — ^If  the  defendant  had  come  before  the  learned 
Judge  with  a  plea  firamed  specially  to  exempt  the  defend- 
ant personally  from  execution,  for  instance,  a  special  plea 
of  exemption,  in  analogy  to  the  old  form  of  proceeding 
when  a  party  had  become  bankrupt  a  second  time,  and  had 
not  paid  15#.  in  the  pound  under  the  second  commission, 
the  learned  Judge  would  have  exercised  his  opinion  upon  it, 
and  possibly,  though  I  do  not  say  positively  how  that  would 
be,  he  might  have  allowed  such  a  plea.  But  he  was  quite 
right  in  refusing  to  allow  a  general  plea  of  bankruptcy,  be- 
cause it  is  clearly  no  bar  to  this  action,  and  we  ought  not, 
in  exercising  our  discretion  under  the  statute  of  Anne,  to 
allow  a  bad  plea  to  be  placed  on  the  record.  The  under- 
taking, however,  which  is  offered  on  the  part  of  the  plain- 
tiff, places  the  matter  on  a  very  reasonable  footing. 

Aldkrson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  dischai^d  with  costs,  the  company  under- 
taking not  to  take  out  execution  against  the 
defendant  or  his  individual  estate. 
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1843. 

Brookeb  V.  Scott.  \   "^^  " 

.  Jan,  27. 

Assumpsit  for  goods  sold  and  delivered.    The  defend-  Dinners,  con- 
ant  pleaded  a  plea  of  infancy^  to  which  there  was  a  replica-  (ruiu^mliuld 
tion  of  necessaries.    The  cause  was  tried  before  the  under-  „„ J"4rldu«te° 
sheriff  of  Cambridgeshire,  when  it  appeared  that  the  action  >"  the  univer- 
was  brought  to  recover  a  confectioner's  bill,  for  goods  sup-  lodgings  in  the 
plied  to  the  defendant,  an  undergraduate  of  Trinity  Col-  pril^i  clde,^ ' 
lege,  Cambridge,  he  being  then  a  minor,  and  living  in  °*5*in*an*ac- 
lodgings  in  the  town.      The  bill  consisted  of  charges  tion  brought 

_        _.  _  ,    -     .  ^.         i.  against  him  for 

for  dmners,  desserts,  pastry,  and  frmt,  extending  from  such  articles, 
December  18,  1840,  to  January  7,  1842,  and  amounting  eummJTJL^''' 
in  the  whole  to  71.  0».  7d.    Among  the  items  were  the  ^^^["^^'^•'2: 

following :— —  rected  a  non* 

_  _  - ,  ,  suit  to  b« 

1841:  #.      a.        entered. 

Feb.    17.  Soda  water  and  acidulated  drops    •    1     6 

Mar.  22.  Lozenges 0     4 

April  13.  Oranges,  jelly,  biscuits,  and  pastry  2  9 
At  the  trial,  it  was  objected  that  none  of  these  articles 
could  be  considered  necessaries,  and  therefore  that  the 
defendant  was  entitled  to  a  nonsuit.  The  undersheriff  re- 
served the  point,  and  the  plaintiff  had  a  verdict,  damages 
7/.  0*.  7rf. 

Byka  having  obtained  a  rule  nisi  to  enter  a  nonsuit 
pursuant  to  the  leave  reserved, 

Humfrey  now  shewed  cause. — ^There  was  some  evidence 
for  the  jury,  as  to  some  of  the  items  of  this  bill,  that 
they  were  articles  reasonably  necessary  for  a  person  in  the 
condition  and  station  of  life  of  the  defendant;  and  if  that 
were  so,  the  undersheriff  could  not  have  nonsuited.  Such 
is  the  rule  laid  down  in  Peier$  v.  Fleming  (a).     [Parke,  B. 

(a)  6  M.  &  W.  43. 
f2 
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— A  dinner  out  of  Hall  could  hardly  be  a  necessary.  Primi 
facie,  all  these  articles,  being  eatables,  are  not,  under  the 
circumstances,  necessaries,  and  the  tradesman  must  shew 
them  to  be  so.]  In  Peters  v.  Fleming,  Parke,  B.  says : — 
"  It  is  perfectly  clear,  that  from  the  earliest  time  down  to 
the  present,  the  word  necessaries  was  not  confined,  in  its 
strict  sense,  to  such  articles  as  were  necessary  to  the  sup- 
port of  Ufe,  but  extended  to  articles  fit  to  maintain  the 
particular  person  in  the  state,  station,  and  degree  in  life  in 
which  he  is.''  [Alderson,  B.— That  is  to  be  understood 
with  this  qualification,  which  is  pointed  out  in  the  same 
judgment,  that  the  articles  be  useJitL  If  they  are  useful, 
whether  they  be  necessaries  will  depend  on  the  condition 
and  quality  of  the  individual.  But  these  are  articles  merely 
useless  and  luxurious.  Parke,  B. — Here  you  start  with 
this,  that  college  supplies  everything  which  is  necessary 
for  a  pensioner  there.]  Not  so ;  college  does  not  supply, 
for  instance,  tea  or  milk :  suppose  instead  of  that  the 
party  chooses  to  take  biscuits  and  soda  water?  Are  not 
oranges,  for  example,  reasonably  requisite  for  the  station 
of  life  of  the  defendant  ?  So,  lozenges  may  have  been  taken 
medicinally.  [Parke,  B. — If  there  be  special  circumstances, 
you  ought  to  shew  them;  but  primft  facie  an  undergraduate 
need  not  dine  out  of  Hall.] 

Byles,  contra,  was  not  called  upon. 

Lord  Abinoer,  C.  B. — The  question  is,  whether  on  the 
face  of  this  bill  we  see  any  articles  that  we  think  should 
have  been  considered  by  the  jury,  under  all  the  circum- 
stances of  the  case,  as  necessaries ;  and  we  think  there  are 
none. 

Parke,  B. — This  is  the  case  of  a  young  man  resident  in 
the  town,  and  having  from  his  college  everything  necessary 
for  a  person  in  statu  pupillari.    The  only  items  which  could 
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possibly  be  necessaries  under  any  circumstances  are  those  Bxck.  of  pum, 
to  which  Mr.  Humfrey  has  referred.     If  there  had  been     >      ^  '   ^ 
any  explanation  of  the  circumstances  under  which  they      Brooiee 
were  supplied,  it  might  possibly  have  varied  the  case  \  but        Scott. 
no  explanation  whatever  is  given  of  them. 

Aldebson,  B.,  and  GaaNEV,  B.,  concurred. 

Rule  absolute. 


Angus  v.  Redford.  Jan,  30. 

l^ASE  by  the  reversioner  against  the  defendant,  for  the  An  arbitrator  to 

«  ,  . .  i.  11  ,    .  1  M      whom  a  cause 

wrongful  continuance  of  a  wall,  certain  rooms,  and  a  gut-  u  referred,  with 
ter,  alleged  by  the  plaintiflF  to  have  been  wrongfully  erected  how7he* verdict 
by  a  party,  under  whom  the  defendant  claimed  by  devise,  ^'^^^  *»f  *»- 

^       ^       'f '  ^  *i  '    tered,  hai  no 

upon  the  plaintiff's  premises.     There  was  another  count  authority  to 

for  pulling  down  a  board  affixed  to  the  plaintiff's  premises,  ment.    *     *" 

and  thereby  injuring  his  wall.     The  cause  stood  for  trial  action*on  the*" 

before  Coltman,  J.,  at  the  last  Sussex  Assizes,  when  a  ver-  c"e.^y  » '«- 

•  .      .      ,  version  er, 

diet  was  taken  for  the  plaintiff  by  consent  for  the  damages  which  was  re- 
laid  in  the  declaration,  subject  to  a  reference;  and  by  the  o7ntsi  prius  to' 
order  of  reference,  the  arbitrator  was  empowered  to  direct  J"  *jj*^' j*'^'* 
that  a  verdict  should  be  entered  for  the  plaintiff  or  for  the  (inter  alia)  that 
defendant,  as  he  should  think  proper,  and  ''to  determine  brought  to  try 
what  he  should  think  fit  to  be  done  by  either  of  the  par-  'he^^lV^rfg^^^^^ 
ties.*'     It  appeared  upon  the  evidence,  that  the  plaintiff  ^°  recover^ 
was  the  reversioner  of  a  house  and  premises,  adjoining  one  Held,  that  he 
which  was  in  the  occupation  of  a  lessee  of  the  defendant,  the  to  state  what 
defendant  being  entitled  to  it  as  tenant  for  life ;  and  the  mat-  ^Jjch^the  wa- 
ters in  difference  between  the  parties  were,  whether  the  *'«" ''" 

brought  to  try. 

defendant  had  a  right  to  use  the  plaintiff's  back  wall  for  the      where,  by  an 

order  of  refer- 
ence, the  arbi- 
trator is  "  to  determine  what  he  shall  think  fit  to  be  done  by  either  of  the  parties/'  he  is  not 
bound  to  direct  affirmatively  that  some  thing  shall  be  done,  unless  he  shall  so  think  fit.    Per 
Lord  Ahingtr^  C.  B.,  Alderwn^  B.,  and  Gumey,  B. ;  Parker  B.,  dissentiente. 
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Mseh.  qf  PUai,  inside  of  her  rooms,  and  to  plaster  and  paint  it  overj  and 
^^^*  ^    to  carry  a  water-pipe  round  the  plaintiff's  chimney  to  the 
lead  flat  above  the  plaintiff's  premises,  and  whether  she 
had  a  right  to  the  support  of  the  plaintiff's  wall.    The 
arbitrator,  having  viewed  the  premises,  directed  the  par- 
ties to  state  to  him  in  writing  the  matters  which  were  not 
in  issue  in  the  cause,  but  upon  which  he  was  to  adjudicate. 
Certain  matters,  not  in  issue  in  the  cause,  were  subse- 
quently brought  before  him,  but  he  was  not  expressly  re- 
quired in  writing  to  adjudicate  on  them.     The  defendant's 
counsel  argued,  before  the  arbitrator,  that  the  first  count 
of  the  declaration  was  bad,  and  that  he  was  bound,  in  case 
he  should  find  the  issue  thereon  in  favour  of  the  plaintiff, 
to  arrest  the  judgment  on  that  count.    The  arbitrator^ 
however,  refused  to  arrest  the  judgment :  and  on  the  12th 
of  November  he  made  his  award,  whereby,  after  reciting 
that  the  only  matters  in  difference  brought  before  him, 
beyond  those  which  were  in  difference  in  the  action,  were 
the  user  by  the  defendant  of  the  plaintiff's  back  wall,  the 
plastering  and  painting  the  same,  the  carrying  the  water 
round  the  plaintiff's  chimney,  and  the  injuring  of  the 
plastering  and  timbers  of  the  plaintiff's  room — ^he  awarded 
that  the  verdict  should  stand  for  the  plaintiff  as  to  all  the 
issues,  except  so  much  of  the  first  issue  as  related  to  the 
second  count,  and  as  to  that  issue,  that  it  should  be  en- 
tered for  the  defendant;  that  the  damages  should  be 
reduced  to  Is.;  and  that  the  action  was  brought  to  try 
a  right  beyond  the  mere  right  to  recover  damages.    He 
then  proceeded  to  award,  as  to  the  matters  in  difference 
between  the  parties  beyond  the  matter  in  difference  in  the 
action,  that  the  plaintiff  had  no  valid  claim  against  the 
defendant  in  respect  of  any  or  either  of  them. 

Early  in  this  term.  Peacock  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  the  award  should  not  be 
set  aside,  on  the  following  grounds : — ^firstly  and  secondly^ 
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that  the  arbitrator  had  not  determined  with  certainty  seve-  Bgek.  ^  pumm, 
ral  matters  in  difference  submitted  to  him  [stating  them] ;    ^    ^      ^ 
thirdly,  that  he  had  not  determined  whether  judgment       Anoub 
should  be  entered  for  the  plaintiff  upon  the  verdict  so     asoffosD, 
ordered  to  stand  for  liim«  or  whether  judgment  thereon 
should  be  arrested;  fourthly,  that  he  had  not  sufiBiciently 
determined  what  right  the  action  was  brought  to  try;  and 
lastly,  that  he  had  not  ordered  what  should  be  done  by 
the  parties. 

Thesiger  and  Ogle  now  shewed  cause.^— With  respect  to 
the  two  first  objections,  the  answer  is,  that  the  matters 
which  are  now  said  not  to  have  been  determined  by  the 
arbitrator  were  not  stated  to  him  in  writing,  pursuant  to 
his  requisition,  as  points  on  which  he  was  to  acyudicate, 
Secondly,  he  had  no  power  to  do  any  thing  with  respect  to 
the  judgment,  but  only  to  direct  how  the  verdict  should  be 
entered.  Besides,  the  defendant,  when  this  rule  was  moved 
for,  was  too  late  to  arrest  the  judgment.  [Alderson,  B. — 
The  objection  upon  the  record  is  open  on  writ  of  error.]' 
Then  as  to  the  objection  that  the  arbitrator  has  not  de- 
termined what  should  be  done  by  the  parties,  the  answer 
is,  that  it  is  very  possible,  and  even  probable,  that  he  may 
not  have  been  able  to  order  any  thing  to  be  done  by  them, 
these  houses  being  in  the  occupation  of  tenants,  who  were 
not  parties  to  the  reference.  Suppose  the  arbitrator  had 
directed  the  removal  of  an  encroachment,  the  defendant's 
tenant  might  have  sued  in  trespass  all  who  were  concerned 
in  its  removal;  or,  on  the  other  hand,  if  he  had  expressly 
said  that  nothing  should  be  done  by  the  parties,  he  could 
not  thereby  bind  the  tenants.  Under  such  a  submission 
as  this,  if  the  arbitrator  finds,  firom  the  complicated  rela* 
tions  of  the  property,  that  he  can  do  nothing  effectually 
without  giving  rise  to  litigation,  he  has  a  discretion  not  to 
direct  any  thing,  and  so  not  to  interfere  with  the  rights  of 
persons  not  parties  to  the  reference.  [Lord  Abinger,  C.  B. 
— Suppose  he  had  said,  ''I  do  not  think  fit  to  direct  any 
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thing  to  be  done  by  the  parties/'  would  not  that  have  been 
soffident^  and  is  not  this  equivalent?  Parke,  B. — Might 
he  not  have  said^  that  the  defendant  should  do  so  and  so 
if  she  conld  procure  her  tenant's  consent?]  That  would 
probably  be  bad,  because  conditional,  and  not  sufficiently 
final. 

Peacock,  contra. — [Lord  Abinger,  C.  B. — ^The  only  ques- 
tion really  is  on  the  last  point.]  This  submission  is  upon 
the  express  terms  that  the  arbitrator  shall  determine  what 
lie  shall  think  fit  to  be  done  by  either  of  the  parties.  The 
object  of  a  reference  is  to  prevent  future  litigation;  but 
here  the  defendant  is  subject  to-morrow  to  have  a  fresh 
notice  to  remove  these  rooms,  and  will  be  again  subject  to 
damages  and  costs  if  she  do  not,  while  she  will  be  liable 
to  waste  if  she  does.  [Lord  Abinger,  C.  B. — How  could 
the  arbitrator  direct  any  thing  to  be  done  which  would 
render  the  person  who  did  it  liable  to  an  action?]  He 
might  have  directed  that  the  defendant  should  pay  a  sum 
of  money  in  acknowledgment  of  the  plaintiff's  right,  and 
that  nothing  should  be  done  till  after  her  death.  In 
Morgan  v.  Smith  (a),  where  the  costs  of  the  reference 
and  award  were  to  be  in  the  discretion  of  the  arbitra- 
tor, who  was  "  to  ascertain  the  same,''  it  was  held  that 
he  was  bound  himself  to  ascertain  the  amount  of  those 
costs,  and  that  they  could  not  be  taxed  by  the  Master. 
[Lord  Abinger,  C.  B. — ^That  was  a  specific  thing  to  be  done 
by  the  arbitrator.]  If,  in  the  present  case,  the  arbitrator 
had  said  it  was  his  opinion  that  nothing  further  should  be 
done,  it  would  probably  have  been  sufficient  j  but  as  it  is, 
he  has  left  the  defendant  still  liable  to  an  action.  There 
is  an  express  stipulation  in  the  submission  that  he  shall 
say  what  is  or  is  not  to  be  done.  The  cases  In  re  Tribe  and 
Upperion(b),  Ross  v.  C/(/3fon  (c),  and  fFUd  v.  Holt  (rf),  are 

(a)  9  M.  &  W.  427.  (c)  9  Dowl.  P.  C.  356. 

(b)  3  Ad.  &  E.  295.  (d)  9  M.  &  W.  161. 
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•autborities  in  favour  of  the  defendant.     [Parke^  B.— The  Bxeh.ofPieast 
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question  is,  whether  it  was  not  obligatory  on  the  arbitrator  '  ^ 

to  make  some  arrangement — that  being  such  as  he  in  his       Angus 

judgment  considered  fit  to  be  done.]  Ridpord. 

Secondly,  the  arbitrator  states  that  this  was  an  action 
brought  to  try  a  right,  and  so  subjects  the  defendant  to 
costs,  but  he  does  not  say  what  was  the  right  to  be  tried, 
or  what  the  wrong  done.  [Lord  Abinger,  C.  B. — ^That 
would  appear  upon  the  record,  either  in  the  declaration  or 
plea.] 

Thirdly,  being  substituted  for  both  the  Court  and  the 
jury,  the  arbitrator  had  power  over  the  judgment  as  well 
as  the  verdict,  and  ought  to  have  determined  the  question 
as  to  the  arrest  of  judgment.  [Lord  Abinger,  C.  B. — It  is 
still  open  to  you  on  writ  of  error.]  The  arbitrator  ought 
not  to  drive  the  party  to  another  remedy;  his  decision 
ought  to  be  final  upon  everything  submitted.  The  ques- 
tion is  not  whether  this  may  be  determined  by  another 
tribunal;  he  is  appointed  to  determine  it.  [Parke,  B. — 
You  say  the  parties  have  agreed  that  the  costs  shall  depend 
upon  the  event  of  the  award.  AUerson,  B. — If  the  decla- 
ration were  held  bad  on  a  writ  of  error,  the  costs  would 
still  abide  the  event.]  The  arbitrator  is  to  say,  whe- 
ther, upon  the  whole  cause,  the  plaintiff  is  entitled  to 
judgment.  In  Matthew  v.  Davis  (a),  a  cause  was  referred 
in  which  there  was  a  demurrer  to  a  plea,  and  the  arbitra- 
tor having  directed  judgment  to  be  entered  for  the  de- 
fendant on  the  demurrer,  the  Court  refused  on  that  ground 
to  set  aside  the  award.  Here,  in  the  same  manner,  a 
matter  of  law,  as  well  as  a  matter  of  fact,  was  presented  to 
the  arbitrator,  it  being  contended  that  the  declaration  was 
bad  in  point  of  law,  and  he  being  requested  to  arrest  the 
judgment. 

Lord  Abinobr,  C.  B. — The  first  point  for  consideration 
(a)  1  Dowl.  P.  C.  (N.  S.)  679. 
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JBxeft.  rfPUm^  is^  whether  the  arbitrator  had  authority  to  order  the  jndgw 
ment  to  be  arrested.  If  we  were  to  determine  that  he 
had^  we  should  invalidate  almost  every  award  that  ever 
was  made.  I  never  heard  of  any  arbitrator  ordering  the 
judgment  to  be  arrested,  under  an  order  of  reference  of  a 
cause.  The  power  of  entering  a  verdict  is  by  consent 
of  the  parties,  and  if  he  is  to  have  authority  to  enter, 
and  still  less  to  arrest,  the  judgment,  it  ought  to  be 
by  similar  consent.  No  doubt,  where  a  cause  is  refer- 
red, and  the  determination  of  it  requires  that  the  arbi- 
trator should  find  upon  issues  in  law  as  well  as  fact, 
he  may  do  so;  but  that  is  quite  a  different  case  from  the 
present. 

The  second  objection  is,  that  the  arbitrator  ought  to  have 
directed  what  was  to  be  done  by  the  parties.  But  surely 
it  would  have  been  nugatory  to  say,  that  under  the  cir- 
cumstances of  the  case,  neither  party  had  to  do  anything. 
The  order  of  reference  says  he  shall  direct  what  he  shall 
think  fit  to  be  done  by  the  parties ;  he  does  not  think  fit 
that  anything  should  be  done,  and  accordingly  gives  no 
directions.  That  implies  that  he  has  exercised  his  discre- 
tion on  the  subject.  It  is  said,  it  is  necessary  for  him 
to  give  some  positive  direction ;  to  satisfy  that,  the  most 
trifling  act  might  be  contended  to  be  sufficient;  the  order* 
ing  a  candle  to  be  lighted  and  blown  out  again  would  be 
in  terms  a  compliance  with  the  order  of  reference.  I 
think  we  may  reasonably  conclude  from  the  arbitrator's 
saying  nothing  on  the  subject,  that  he  thought  nothing 
was  to  be  done. 


Pabkb,  B. — Several  objections  have  been  made  to  this 
award,  all  of  which  have  received  a  sufficient  answer  ex- 
cept one,  which  I  think  is  fatal.  The  first  objection  is, 
that  the  arbitrator  has  not  decided  upon  all  the  matters  in 
difference  submitted  to  him.  The  matters  in  difference  in 
the  cause  are  the  matters  raised  upon  the  issues  on  the 
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record,  and  which  are  necessary  to  the  determination  of  Bxi^,  rf  PUut 
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the  cause.  Upon  these  the  arbitrator  has  decided.  K 
there  were  other  grievances  of  a  more  general  kind,  not 
in  issue  in  the  cause,  the  party  ought,  according  to  the  re« 
quisition  of  the  arbitrator,  to  have  submitted  them  to  him 
in  writing,  and  desired  him  to  adjudicate  upon  them. 
The  second  objection  is  of  a  similar  kind,  and  may  be  dis- 
posed of  in  the  same  manner.  As  to  the  third  objection, 
I  think  the  arbitrator  had  no  power  to  direct  the  judg- 
ment to  be  arrested.  He  could  not  order  judgment  to  be 
entered  for  the  plaintiff  or  defendant ;  so  neither  could  he, 
under  this  submission,  order  it  to  be  arrested.  He  is  put 
into  the  situation  of  the  jury,  and  no  more;  nothing  is 
said  in  the  order  of  reference  about  the  judgment ;  and 
the  only  object  of  referring  the  cause  to  him  is,  that  he 
may  direct  how  the  verdict  shall  be  entered.  The  fourth 
objection  is,  that  the  arbitrator  has  not  awarded  what 
right  was  in  dispute  in  the  cause.  But  I  think  he  has 
fuUy  discharged  his  duty  in  this  respect.  The  action  was 
brought  to  decide  a  particular  right;  the  arbitrator  gives 
a  certain  sum  as  damages.  He  was  not  bound  to  state 
what  the  right  was:  although,  upon  this  record,  no  one  can 
doubt  what  was  the  nature  of  it.  With  respect  to  the  last 
objection,  that  the  arbitrator  has  not  directed  what  should 
be  done  by  the  parties,  I  am  of  opinion  that  upon  that 
ground  the  award  is  bad.  The  words  of  the  order  are — 
'*  with  power  to  determine  what  he  shall  think  fit  to  be 
done  by  the  parties/'  Construing  it  according  to  its 
grammatical  construction,  it  gives  the  arbitrator  power  to 
order  what  he  shall  think  fit  to  be  done,  and  it  was  ac- 
cordingly, as  it  seems  to  me,  obligatory  on  him  to  order 
something  to  be  done.  It  resembles  one  of  the  cases 
which  have  been  cited,  where  authority  was  given  to  the 
arbitrator  to  say  what  costs  were  to  be  paid;  such  an  au- 
thority leaves  him  no  discretion  on  the  subject ;  he  must 
direct  some  costs  to  be  paid.    So  here,  I  think  it  was  obU- 
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•/  PiMf^  gatoiy  on  him  to  make  some  relation  as  to  the  matters 
in  difference.  It  is  said  that  in  reality  he  had  not  power 
to  do  so^  becanse  the  defendant's  house  was  in  the  occupa* 
tion  of  a  lessee,  and  therefore  she  could  not  enter  upon 
the  premises  for  the  purpose  of  doing  anything.  But  it 
was  competent  to  him  to  have  directed  something  to  be 
done  if  the  tenant's  consent  could  be  obtained,  or  at  the 
expiration  of  the  term ;  or  he  might  have  awarded  compen- 
sation to  be  made  to  the  plaintiff  for  the  continuance  of 
the  injury.  The  intention  of  the  parties  was  that  all  dis- 
putes between  them  should  be  finally  put  an  end  to,  but 
that  is  not  likely  to  be  the  case  as  the  matter  is  left ;  the 
plaintiff  may  bring  another  action  to-morrow  for  the  con- 
tinuance of  the  injury.  For  these  reasons,  I  am  of  opinion 
that  upon  this  last  ground  the  award  is  bad.  However,  if 
my  lord's  construction  be  correct,  that  the  arbitrator 
shall  give  some  positive  direction  if  he  shall  so  think  fit, 
but  not  otherwise,  in  that  case  the  award  is  sufficient. 

Alderson,  B. — I  agree  entirely  with  my  Lord  Chief 
Baron,  and  also,  on  all  the  points  except  the  last,  with  my 
Brother  Parke.  In  many  cases  an  arbitrator  is  bound  by 
the  order  of  reference  to  do  something  absolutely,  the 
quality  and  amount  of  the  thing  to  be  done  being  left  to 
his  discretion.  This  is  generally  the  case  in  the  power 
given  to  an  arbitrator  over  the  costs.  But  it  seems  to  me 
that  the  present  case  differs  from  that ;  and  in  my  view  of 
the  case,  the  arbitrator  is  to  order  something  to  be  done, 
only  in  case  he  thinks  anything  ought  to  be  done.  On 
the  other  point,  as  to  the  power  of  the  arbitrator  to  arrest 
the  judgment,  I  think  no  doubt  can  be  entertained.  If 
Mr.  Peacock's  argument  were  well  founded,  that  an  ar^ 
bitrator  to  whom  a  cause  stands  referred,  has  therefore 
authority  to  deal  with  the  judgment,  I  do  not  see  why 
there  should  ever  be  a  stipulation  in  the  order  of  reference, 
that  no  writ  of  error  shall  be  brought :  for  as  it  is  fully 
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established  that  an  arbitrator  is  absolute  jadge  between  the  s*eh.  of  pum. 


parties,  as  well  of  the  law  as  of  the  facts,  and  even  without 
such  a  stipulation,  the  parties  cannot  appeal  against  his 
determination,  he  ought  to  determine  whether  the  judg* 
ment  is  to  be  arrested  or  not,  and  his  omission  to  do  so 
would  invalidate  his  award.  On  the  other  hand,  if  he 
made  any  determination  as  to  the  judgment,  that  would 
of  itself  have  the  effect  of  taking  away  the  writ  of  error; 
so  that  the  ordinary  stipulation  in  the  order  of  reference, 
that  no  writ  of  error  shall  be  brought,  would  be  altogether 
superfluous  if  the  defendant's  construction  be  correct. 

GuBNBY,  B.,  concurred. 

Rule  discharged,  without  costs. 
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Doe  d.  Mann  t;.  Roe.  Jan.  27. 

W  HITEHURST  moved  for  judgment  against  the  casual  What  circum- 
ejector.    The  tenant  in  possession  was  in  Whitecross-street  stniction  will' 
Prison  j  the  party  who  went  to  serve  the  declaration  saw  ti'/o^nary* 
him,  read  and  explained  it  to  him,  and  was  proceeding  to  tenrice  inject- 
read  the  notice,  when  he  was  assaulted  by  some  of  the 
inmates  of  the  prison,  had  filth  thrown  on  him,  and  was 
forced  outside  the  gates ;  and  in  consequence  he  took  both 
the  papers  with  him. — He  cited  Doe  d.  Forbes  v.  Roe  («). 

The  Court  granted  a  rule  nisi. 

(a)  2  Dowl.  P.  C.  452. 
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"^ — v-"^  Mart  Walusb  v.  Oollino. 

Jan.  30.        -p 

Where  tn  m-  J?  •  Y.  LEE  had  obtained  a  role  calling  upon  the  plaintiff 
by  Vfeole  mU,  ^  ^^^^  causc  whj  the  fieri  facias  issued  in  this  cause^  and 
mfter Uiec^.  ^  Subsequent  proceedings^  should  not  be  set  aside,  on 
mencemeDt  of  the  gTOUud  that,  the  plaintiff  haying  married  after  the  corn- 
before  the  trial,  mcncement  of  the  suit,  her  husband  had  not  been  made  a 
lliy  to  lUiBOTt  P^rty  ^  ^^^  record  by  scire  facias.  The  plaintiff  declared 
a  idre  fadas^to  ^n  the  28rd  November;  the  defendant  pleaded  on  the  Ist 

make  the  hot-  '^ 

hand  a  party  to  December ;  on  the  7th  December  the  plaintiff  married  one 
John  PolUtt;  on  the  20th,  the  cause  was  tried,  and  a  ver- 
dict passed  for  the  plaintiff;  and  on  the  4th  of  January 
judgment  was  signed  and  execution  issued. 

Miller  now  shewed  cause. — ^This  is  not  a  case  in  which 
it  was  necessary  to  have  a  scire  facias  to  make  the  hus- 
band a  party  to  the  record.  Here  the  marriage  took 
place  before  the  trial,  and  at  a  time  when  the  defendant 
might  have  pleaded  it  in  abatement  puis  darrein  continu- 
ance. It  is  only  where  the  marriage  takes  place  after 
judgment  that  a  scire  facias  is  necessary.  The  correct  rule 
is  laid  down  in  the  note  to  Underhillv,  Devereux {a),  that 
''  if  a  feme  sole  obtain  judgment^  or  if  judgment  be  recovered 
against  her,  and  she  marry  before  execution,  a  scire  fadaa 
most  be  brought  by  or  against  husband  and  wife,  in  order 
to  execute  the  judgment.''  He  referred  also  to  Cooper  v. 
Hunehm  (i).  Doe  v.  Butcher  (c). 

F.  F.  Lee,  contra.— In  the  cases  cited,  no  interest  was 
conveyed  out  of  the  party  by  the  marriage,  the  verdict 
being  against  the  plaintiff.  There  the  husband  takes  no 
interest  in  the  verdict;  but  here  a  new  interest  intervenes. 

(a)  2  Sannd.  72 1,  note  (4).  (6)  4  East,  521. 

{<?)  3  M.  &  Selw.  657. 
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[Parke,  B. — Suppose  you  had  kuown  of  the  marriage  be-  Exek.  4  Pieat^ 


fore  plea  pleaded,  then  certaiulj  you  must  have  pleaded  it 
in  abatement,  and  there  would  be  no  occasion  for  a  scire 
facias.  So  also,  if  the  marriage  take  place  before  the  trial, 
the  defendant  should  plead  it  puis  darrein  continuance.] 
The  distinction  which  has  already  been  suggested  is  taken 
in  Tidd's  Practice  (a),  referring  to  fVoodger  v.  Gresham  (6), 
Penayer  v.  Brace  (c),  Morgan  ▼•  Painter  {d),  and  M'Neilage 
y.  Holhway  (e). 

Parke,  B. — The  form  of  the  scire  facias  in  the  case  of 
husband  and  wife,  as  given  by  Mr.  Tidd,  after  reciting  that 
the  wife  has  obtained  a  judgment,  states  that  afterwards 
she  intermarried ;  that  would  seem  to  shew  that  the  scire 
facias  is  necessary  only  where  the  marriage  takes  place 
after  judgment.  Where  it  takes  place  before  the  judgment, 
I  think  the  objection  ought  to  be  taken  by  plea.  At  all 
events,  we  ought  not  to  interfere  unless  some  distinct 
authority  be  brought  before  us,  which  has  not  been 
done. 

Lord  Abinobr,  C.  B.,  Gurnet,  B.,  and  Rolfb,  B.,  con- 
curred. 

Rule  discharged,  with  costs. 


(a)  9tfa  edit  1114.  {d)  6  T.  R.  265. 

(b)  1  Salk.  117.  (e)  1  B.  &  Aid.  218. 
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(e)  1  lA.  Raym.  245. 
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Bxek.  of  Pleaf, 
1843. 

Dob  d.  D&az  v.  Filliteb. 

Jan.  30.         y 

Where  the  let-  IN  this  case  the  lessor  of  the  plaintiff,  who  had  obtained 

M^n\jlct^^'  a  verdict  and  judgment,  having  delayed  taxing  his  costa^ 

TJnhi  'a Verl^  J^ffe,  B.,  made  an  order  at  chambers,  that  the  defendant 

diet  and  judg-  should  be  at  liberty  to  enter  satisfaction  on  the  record^ 

inentf  delays  to 

tai  hu  cMtf       unless  the  lessor  of  the  plaintiff  should  tax  his  costs  within 

purpose  of  re- 

extra  c2t«*in  an       J^^^^  ^*^  obtained  a  rule  nisi  for  setting  aside  this 
action  for  mesne  order,  citiuff  Doc  V.  Dovis  (a), 

profits),  a  judge  '  »  \  / 

has  no  autho- 

th7t  the'de"  Crowder  and  Gumey  now  shewed  cause. — ^The  object  of 

fendant  shall  be  the  Icssor  of  the  plaintiff  evidently  is  to  bring  an  action  of 

at  liberty  to  *^  ,,.,.  -i 

enter  satis&c-  trespass  for  mesne  profits,  and  so  obtain  his  costs  of  the 

record"  unless  ejectment,  a  great  part  of  which  are  not  taxable  in  the 

*  wiuff  shai**  ^^8^*    ^  *^®  c^8*8  ^®'®  taxed,  the  defendant  could  pay 

tax  his  costs  into  Court,  in  the  action  for  mesne  profits,  the  amount  of 

within  a  limited     ,  z*,..!  ,  ,,i 

time.  the  profits,  and  of  the  taxed  costs ;  but  by  the  course  pur- 

sued by  the  lessor  of  the  plaintiff,  he  is  deprived  of  that 
advantage.  The  plaintiff  is  not  entitled  to  recover,  in  the 
action  for  mesne  profits,  more  than  the  taxed  costs;  but  if 
he  assert  that  he  is,  he  may  still  try  that  question  notwith- 
standing the  taxation;  Brooke  Y.Brydff€${b).  It  appears 
to  be  clear  on  the  authorities,  that  the  plaintiff  in  ejectment 
is  not  entitled  to  recover  extra  costs  :  Grace  v.  Morgan  (c), 
Hodges  v.  Earl  of  Lichfield  {d),  Jenkins  v.  Biddulph{e). 
Sandbacky.  Thomas  {f)^  which  appears  to  the  contrary,  was 
overruled  in  Grace  v.  Morgan.  In  Nowell  v.  Boake  {g),  the 
plaintiff  in  ejectment  was  held  to  be  entitled  to  recover  the 
costs  incurred  by  him  in  a  court  of  error;  but  that  case  is 

(a)  1  Esp.  358.  492. 

{h)  7  Moore,  471.  (<?)  4  Bing.  160 ;  12  Moore,  390. 

(c)  2  Bing.  N.  C.  534 ;  2  Scott,         (/)  1  Stark.  N.  P.  C.  306. 
790.  {g)  7  B.  &  C.  404;  1  Man.  & 

(d)  1  Bing.  N.  C.  500;  1  Scott,     Ry.  170. 
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distmgaisliable,  inasmuch  as  costs  could  not  be  awarded  by  EMh.  ^  piia$, 
the  court  of  error,  and  they  were  therefore  held  recoverable 
as  part  of  the  damages.  Symonds  v.  Page  {a)  only  decides 
that  the  costs  may  be  recovered  (in  an  action  for  mesne 
profits),  although  they  have  not  been  taxed.  It  is  true  that 
in  Gould  v.  Barratt  (6),  it  was  held,  in  an  action  for  a  mali- 
cious arrest,  that  the  plaintiff  might  recover  costs  in  the 
former  suit  beyond  his  taxed  costs ;  but  that  is  only  a  nisi 
prius  decision,  and  cannot  weigh  against  the  other  authori- 
ties which  have  been  referred  to.  [Parke,  B. — Sinclair  v. 
Eldred  (c)  and  Webber  t.  Nicholas  {d)  are  authorities  the 
other  way. — Lord  Abinffer,  C.  B. — ^I  should  certainly  have 
thought  that  the  case  of  all  others  where  the  plaintiff  should 
recover  all  his  damages.]  The  only  legal  consequence  of 
the  wrongful  withholding  of  the  land  is  the  costs  given  on 
taxation.  [Parke,  B. — Costs  are  supposed  to  be  taxed  on 
the  principle  that  the  party  is  thereby  fully  indemnified  all 
that  he  has  fairly  incurred.  Alderson,  B. — ^All  that  it  is 
reasonable  the  attorney,  without  special  orders  from  his 
client,  should  incur.]  If  however  the  lessor  of  the  plaintiff 
is  fairly  entitled  to  more,  this  order  will  enable  him  to  raise 
the  question. 

Jervis  (with  whom  was  Hodges),  contra. — ^The  objection 
is^  that  the  learned  Judge  had  no  authority  to  make  any 
such  order.  The  defendant  might  perhaps  have  applied 
for  and  obtained  an  order  to  have  the  bill  of  costs  delivered; 
but  the  present  order  amounts  to  this,  that  if  the  party 
does  not  come  in  and  tax  his  costs,  the  statute  of  Gloucester 
shall  be  repealed.  No  action  for  mesne  profits  has  yet 
been  brought  or  threatened,  nor  any  steps  taken  to  shew 
that  the  lessor  of  the  plaintiff  intends  to  tax  his  costs.   The 


(o)  1  C.  &  J.  29.  (c)  4  Taunt.  7. 

Ih)  2  M.  &  Rob.  171.  {d)  Ry.  &  M.  419;  4  Bing.  16. 

VOL.   XI.  O  M.  W. 
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Bfiih.yPieiUt  order  does  not  even  provide  for  an  undertaking  on  the  part 
of  the  defendant  to  pay  the  costs  when  taxed :  no  price  is 
paid  for  the  obligation  imposed  on  the  other  party.  [He 
was  then  stopped  by  the  Court.} 

Lord  Abinoer^  C.  B. — There  certainly  seems  no  autho- 
rity for  making  such  an  order  as  this^  and  that  was  the 
ground  on  which  the  present  rule  was  granted. 

Parke^  B. — I  am  of  the  same  opinion.  I  thinks  how- 
ever^ that  the  defendant  should  try  the  experiment  of  an 
application  for  a  judge's  order  upon  the  lessor  of  the  plain- 
ti£P  to  deliver  his  bill  of  costs^  and  then  he  may  tax  upon 
that.  There  ought  certainly  to  be  some  mode  of  enabling 
the  defendant  to  pay  the  taxed  costs. 

Alderson,  B. — ^When  the  action  for  mesne  profits  is 
brought,  there  is  no  difficulty,  because  then  particulars  of 
the  demand  must  be  delivered,  or  the  proceedings  will 
be  stayed. 

QuRNEY,  B.,  concurred. 

Rule  absolute  (a). 


(a)  See  Hathaway  y.  Barrow,  1  Camp.  151 ;  and  Doe  v.  Huddarf, 
2C.,  M.,  &R.316« 
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Eteh.  of  PUas, 
1843. 

Thomas  v.  The  Mator^  Aldermen^  and  Burgesses  of 

the  Borough  of  Swansea  (a).  Jan,  31. 

f^ROMPTON,  for  the  defendants^  moved  for  a  rule  to  Where  an  order 
shew  cause  why  the  Master's  taxation  in  this  cause  should  tax  an  auor-^ 
not  be  reviewed.     It  was  an  action  on  an  attorney's  bill;  actbn*brou1u 
after  action  brought,  the  defendants  obtained  an  order  to  thereon,  and 

the  defendant 

tax  the  bill,  and  after  the  taxation  the  defendants  paid  the  then  payg  the 
amount  found  due  by  the  Master  into  Court ;  the  plaintiff  tTbe  due^lmo 
took  the  money  out  of  Court,  and  taxed  the  costs  of  the  ST'^ijinJl*^'* 
cause,  and  the  Master  allowed  the  plaintiff  the  costs  of  ukeiout.the 
taxing  the  original  bill,  as  costs  in  the  cause.  Crompton  taxation  of  the 
contended  that  these  were  not  costs  in  the  cause.  The  ^"jled'tolhe'^^ 
case  of  Harbin  v.  Miles  (b)  only  decided,  that  under  an  piwntiffaa 

.  .  costs  In  the 

order  to  tax  an  attorney's  bill,   obtained  after  action  came, 
brought,  the  defendant  could  not  have  the  costs  of  the 
taxation;  but  there  was  no  case  which  determined  that 
the  plaintiff  was  entitled  to  such  costs  as  costs  in  the 
cause. 

Alderson,  B.,  held,  that  the  Master  had  rightly  taxed 
the  costs;  that  on  the  taxation  of  the  bill,  he  was  only  in 
the  place  of  the  jury,  to  ascertain  the  amount,  and  that 
they  must  on  principle  be  costs  in  the  cause,  whichever 
way  the  verdict  might  ultimately  be. 

Bule  refused, 
(a)  Before  Alderson,  B,,  litting  alone.         (b)  9  B.  &  Cr.  755. 
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Lawrence  Phillips,  Samuel  Phillips,  and  C.  Larrieu 
•^^  *2.  ^  Clagett. 

An  action  hiT.    X  HIS  was  an  action  on  the  case  for  illegally  pledging  and 

inff  been 

brought  against  Converting  several  parcels  of  tobacco  which  belonged  to  the 

foHlie^iy'''  plaintiffs  and  Lewis  Rogers  and  James  Gray  jointly. 

Fudging  cer-  The  defendant  having  obtained  a  rule  to  plead  several 

of  tobacco,  and  matters,  and  amongst  others  pleas  of  release  to  different 

having  pleaded  counts  in  the  declaration,  the  plaintiffs  obtained  a  rule 

to  Wm^y one"  ^al^^g  upon  the  defendant  to  shew  cause  why  the  pleas  of 

ofthepartiei  release  should  not  be  struck  out,  and  the  rule  to  plead 

interested  in  '  r 

the  tobacco,  the  several  matters  amended  accordingly,  on  the  ground  that 
to  set  aaide  the  the  release  was  fraudulent.    The  affidavits  on  which  the 
fjwo/havhi"      "^^  ^^  granted  disclosed  the  following  facts:— 
an  immediato         Piior  to  the  year  1836,  2940  hogsheads  of  tobacco  had 

interest  in  the     _  ii.i-tt'io  •• 

money  sought  been  purchased  in  the  United  States  on  a  jomt  adventure 
M?iio  fraud*^'  of  the  plaintiffs  and  Rogers  and  Gray,  in  order  to  be 
being  shewn.     ^^^  ^  France ;  but  the  contracts  with  the  French  Go- 

Wfutrt,  whe-  ' 

ther  a  Court  of  vemmcnt  having  failed,  an  arrangement  was  made  whereby 
under  such  cir-  Rogcrs  and  Gray  became  possessed  of  868  hogsheads,  and 
Ae^eieiuw  ***  *^®  remaining  2072  hogsheads  were  sent  to  a  person  of  the 
aside  ?  name  of  Warwick  (a  tobacco  merchant  in  London)  for  sale, 

A  court  of 

law  has  no  ju-  upon  the  tcrms  that  he  should  make  advances  thereon, 
aside  a  release  ^^  the  coursc  of  the  year  1836,  Warwick  was  also  in  pos- 
in*Uw  "  Sun  ^®®®^^^  ^^  Certain  other  large  quantities  of  tobacco  furnished 
the  exercise  of  by  Bogcrs  and  Gray  on  the  joint  adventure  of  themselves 
jurisdiction  it  ftnd  the  plaintiffs  L.  and  S.  Phillips,  for  the  purchase  of 
to  FewnVV*  ^^"^^^  Warwick  had  made  large  advances.  In  August,  1836, 
defendant  from  the  defendant  Clagett,  who  had  retired  from  business  many 
lease,  where  it  years  before,  was  applied  to  by  Warwick  to  enter  into  part- 
manifest  ^aud  nership  with  him  in  the  business  of  a  tobacco  merchant, 
weking  to  en'-^  the  latter  representing  himself  to  be  a  man  of  considerable 
force  a  demand  property,  and  stating  to  the  defendant  that  he  required  no 

against  the  de-    *^     '^       *>  ^  i 

fendant,  and 

where  the  defendant  himself  is  a  party  to  the  fraud. 
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capital  with  him.  but  was  desirous  of  having  his  assistance  Bxch.  of  pieat, 

•  1843 

in  the  sale  department.     The  defendant  went  into  War-  ^  '_ 

wick's  counting-house  in  September  1836|  and  sometime 
afterwards  agreed  to  join  him  in  partnership  from  the  1st  of 
October  1836^  upon  an  agreement  that  he  the  defendant 
should  not  be  entitled  to  share  in  any  profit  or  be  liable  to 
any  loss  in  respect  of  any  tobacco  then  in  the  possession 
or  under  the  control  of  Warwick,  and  that  he  should  have 
no  interest  whatever  in  any  commissions  or  profit  to  be 
derived  from  the  sale  of  any  portion  of  the  said  2072  hogs* 
heads  of  tobacco.  In  the  latter  part  of  November,  1836, 
negotiations  took  place  between  the  Phillipses,  on  behalf  of 
themselves  and  the  other  plaintiff  Larrieu,  and  Clagett  on 
behalf  of  Bogers  and  Gray,  with  the  view  of  ascertaining  the 
exact  shares  and  proportions  of  the  plaintiffs  and  of  Bogers 
and  Gray  in  the  said  2072  hogsheads,  and  the  result  was  that 
an  agreement  was  entered  into  in  the  beginning  of  Decem- 
ber, 1836,  that  Bogers  and  Gray  should  retain  possession  of 
the  868  hogsheads,  and  be  interested  in  234  hogsheads,  par- 
cel of  the  2072  hogsheads.  No  actual  division  took  place.  In 
February  18375  the  plaintiffs  discovered  that  in  the  autumn 
of  1836  dock  warrants  had  been  taken  out  and  pledged  for 
the  whole  2072  hogsheads  of  tobacco,  and  shortly  after* 
wards  Warwick  and  Clagett  stopped  payment,  solely  on 
account  ofWarwick's  liabilities  previous  to  the  partnership. 
In  May  1837,  a  fiat  in  bankruptcy  was  issued,  and  in  the 
following  September  the  defendant  obtained  his  certificate. 
Several  actions  were  brought  against  the  parties  with 
whom  the  tobacco  had  been  pledged,  in  which  the  defend- 
ant, at  the  request  of  thePhillipses,  was  mainly  instrumental 
in  effecting  advantageous  compromises,  and  in  July  1839, 
the  defendant  had  several  interviews  with  Bogers,  who  stated 
to  him  that  he  was  advised  that  his  (the  defendant's)  certifi- 
cate would  not  discharge  him  from  his  liability  in  respect 
of  the  illegal  pledging  of  the  tobacco,  and  proposed  to  give 
him  a  release  against  all  claims  in  respect  thereof,  which 
was  accordingly  executed  by  Bogers,  without  any  express 
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Exeh.  of  Pleas,  authority  from  the  plaintiffs.    At  the  time  of  its  execution. 


1843. 


and  subsequently^  one  of  the  Phillipses  had  been  in  commu- 
nication with  the  defendant^  and  had  had  several  interviews 
with  him  respecting  the  said  actions;  but  it  did  not  appear 
that  the  defendant  had  ever  informed  Phillips  of  the  ex- 
istence of  the  release.  In  January^  1842^  the  plaintiff 
Larrieu  met  Bogers  at  Paris  for  the  purpose  of  arrang- 
ing accounts,  and  it  was  then  agreed  between  them  that 
Bogers  and  Gray  should  give  up  to  the  plaintiff  all  their 
interest  in  the  said  234  hogsheads,  and  should  concur  in 
any  proceedings  against  the  defendant  for  the  recovery  of 
the  surplus  value  of  the  said  tobacco,  but  no  mention  was 
made  to  Larrieu  by  Bx>gers  of  the  release  to  the  defendant. 
The  defendant's  affidavit  denied  in  the  strongest  manner 
every  imputation  of  fraud,  and  stated  that  the  present  ac- 
tion was  commenced  in  1842,  without  any  previous  intima- 
tion to  the  defendant,  or  any  idea  on  his  part  of  an  inten- 
tion to  proceed  against  him. 

Kelly  and  Sir  John  Bayley  shewed  cause. — There  was 
no  fraud  whatever  in  this  case,  and  the  circumstances 
disclosed  in  the  affidavits  do  not  warrant  the  inference 
sought  to  be  drawn,  that  there  was  any  collusion  whatever 
between  the  defendant  and  Bogers.  As  there  never  was 
any  division  of  the  2072  hogsheads  of  tobacco  amongst 
the  parties  interested  in  the  transaction,  Bogers  was  a 
party  having  a  joint  interest  therein  with  the  plaintiffs, 
and  was  competent  to  grant  the  release,  which  was  there- 
fore valid  in  point  of  law.  And  the  Court  cannot  set  it 
aside,  unless  a  clear  case  of  fraud  be  established;  and 
there  is  none  such  in  the  present  case.  These  pleas, 
therefore,  must  be  allowed  to  remain  upon  the  record.  The 
cases  of  Payne  v.  Bogers  (a),  Legh  v.  Legh  (i),  Hickey  y% 
Burt  (c),  MounMephen  v.  Brooke  {d),  Innell  v.  Neuman  (e), 

(a)  Doug.  407.  (rf)  1  Chit.  390. 

{h)  1  Bos.  &  P.  447.  (0  4  B.  &  Aid.  419. 

(c)  7  Taunt.  48. 
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JUanning  v.  Cox  (a),  Barker  v.  Richardson  {b),  and  /oAiuon  Sxeh.  qf  Pleas, 
V.  Holdaworih  {c),  where  the  Courts  refased  to  allow  a  ^  *   ^ 

release  to  be  set  up,  were  all  cases  in  which  there  was  Phillip« 
either  a  plain  and  manifest  fraud,  or  an  attempt  to  defeat  Claqett. 
the  real  plaintiff  by  collusion  with  a  mere  nominal  party 
who  had  no  real  interest  in  the  subject-matter  of  the  suit ; 
and  in  which  the  Courts  so  decided  upon  one  or  other  of 
those  grounds.  But  on  the  other  hand,  there  are  many 
cases  in  which  the  Courts  have  refused  to  interfere.  In 
Arton  and  Dowson  v.  Booth  {d),  the  plaintiffs  were  in  part- 
nership from  1814  to  1816,  when  the  partnership  was 
dissolved;  and  by  the  terms  of  the  partnership-deed, 
Arton  was  to  receive  and  pay  all  debts  due  to  and  from 
the  partnership,  and  Dowson  was  not  to  interfere.  Pre- 
viously to  the  dissolution,  the  defendant  was  indebted  to 
both  the  plaintiffs  in  8/.  for  work  done  by  them,  and  was 
afterwards  informed  by  Arton  that  he  alone  was  entitled 
to  receive  the  money  according  to  the  terms  of  the  part* 
nership.  Subsequently  the  defendant  was  applied  to  by 
Arton  to  pay  the  money,  and  on  his  refusal,  an  action 
was  brought  in  the  names  of  Arton  and  Dowson :  to  which 
the  defendant  pleaded  a  release  from  Dowson.  The  Court 
were  of  opinion  that  the  plea  ought  to  be  allowed  to  stand; 
and  Dallas,  C.  J.,  said — "  It  is  quite  clear  that  one  plaintiff 
may  release  a  cause  of  action  brought  by  two,  and  there- 
fore the  Courts  have  laid  it  down  as  a  leading  principle, 
that  a  release  may  be  set  aside  if  there  be  fraud  between 
the  parties,  but  that  the  party  applying  must  make  out  a 
very  strong  case  of  fraud.'*  So,  in  Herbert  v.  Pigott  (c), 
which  was  an  action  brought  by  two  out  of  four  executors, 
and  the  two  who  were  not  joined  in  the  action  released 
the  defendant,  who  pleaded  the  release  puis  darrein  con*^ 
tinuance,  the  Court  refused  to  set  aside  the  plea,  the 

(a)  7  Moore,  617.  *     (J)  4  Moore,  192. 

\b)  1  y.  &  J.  362.  {€)  2  Cr.  &  M.  384. 

(c)  4  Dowl.  P.  C.  63. 
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Bxeh.  of  PUas,  plaintiflfs  having  failed  to  make  out  a  case  of  firaud ;  and 
^^^'  Bayley,  B.,  there  said — "  The  executors  who  have  given 
the  release  ought  to  have  been  co-plaintiffs^  and  I  think  it 
must  be  taken  as  if  they  were ;  and  then  the  case  of  Jones 
V.  Herbert  (a)  decides  that  a  plaintiff,  who  applies  to  set 
aside  a  release  given  by  a  co-plaintiff  puis  darrein  conti- 
nuance,  must  make  out  a  very  strong  case  of  firaud.^'— 
So  also,  in  Crook  v.  Stephen  {b),  the  Court  of  Common 
Pleas  decided  that  they  would  not,  on  a  summary  applica- 
tion like  the  present,  set  aside  a  release  given  to  a  defend- 
ant by  one  of  two  co-plaintiffs,  unless  fraud  between  the 
releasor  and  the  defendant  was  clearly  established.  And 
in  a  recent  case  in  this  Court,  of  Wild  v.  Williams  (c), 
the  same  rule  was  acted  on,  and  it  was  there  held,  that 
fraud  on  the  releasor  was  no  ground  for  setting  aside  a  plea 
of  release.  [Parke,  B. — ^The  only  point  is,  whether  the  re- 
lease is  fraudulent ;  if  it  is  not,  the  pleas  must  be  allowed 
to  stand.]  A  Court  of  law  will  not  interfere  except  in  a 
case  of  indisputable  fraud. 

The  SolicUor-General  (Sir  fF.  W.  FoUett),  Crompton,  and 
Waddington,  in  support  of  the  rule. — It  is  clear  that  the 
party  releasing  must  have  an  interest,  but  it  is  not  every 
person  who  has  an  interest  in  the  subject-matter  of  a  suit 
that  has  authority  to  bind  his  copartners  by  a  release,  and 
for  more  than  a  century  the  Courts  have  exercised  their 
authority  in  cases  of  this  sort.  In  this  case,  which  is  an 
action  of  tort,  the  plaintiffs  sue  as  tenants  in  common, 
and  Bogers  would  have  no  interest  in  the  damages  re- 
covered; for  there  are  several  authorities  to  shew  that 
these  plaintiffs  can  recover  only  in  respect  of  their  own 
interest.  Addison  v.  Overend  (d),  Sedgworth  v.  Overend  (e). 
[Parke,  B. — Here  there  was  no  separation  of  the  tobacco, 

(a)  7  Taunt,  421.  (rf)  6  T.  R.  766. 

(b)  5  Bing.  N.  C.  688.  {e)  7  T.  R.  279. 

(c)  6  M.  &  W.  490. 
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and  consequently  Rogers  and  Gray  wonld  continue  in-  E*ek.  o/  pum, 
terested  in  three-eighths^  and  the  plaintiffs  would  still  ^  ^  ^ 
be  interested  in  the  868  hogsheads.  Bogers  and  Ghray  Phillips 
would  not  cease  to  be  interested  until  the  division  was  Clagctt. 
actually  made.]  In  Legh  v.  Leffh  {a),  Butter j  3,y  says — 
"  There  are  many  cases  in  which  the  Court  has  set  aside 
a  release  given  to  prejudice  the  real  plaintiff.  AH  the 
cases  depend  on  circumstances.  If  the  release  be  firaudu- 
lent,  the  Court  will  attend  to  the  implication.^'  The  Court 
here  is  dealing  with  its  own  action^  and  not  with  the  release 
itself.  The  question  is,  whether  the  plea  is  to  be  allowed 
under  the  circumstances,  to  the  prejudice  of  the  plaintiffs 
in  this  action.  In  Herbert  v.  Plgottj  Bayley,  B.,  says — 
''A  release  may  be  most  unjust,  and  if  the  Court  sees  that 
it  is  so,  they  will  interfere.''  In  Barker  v.  Richardson, 
Htdhck,  B.,  says — 'VThe  Courts  have  exercised  the  juris- 
diction sought  to  be  enforced  in  this  case  on  several  occa*^ 
sions,  since  the  case  of  Payne  v.  Rogers,  in  which  the  Court 
set  aside  a  release  given  by  a  tenant,  in  whose  name  a  land- 
lord had  instituted  proceedings  for  an  encroachment  on  his 
common."  It  is  clear  that  if  two  partners  commence  an 
action,  one  may  release  the  subject-matter  of  it,  and  that  if 
there  be  no  fraud  to  induce  the  Court  to  interfere  and  set 
aside  that  release,  it  will  be  binding  upon  the  other  plaintiff, 
and  operate  as  a  bar  to  the  action.  Mr.  Justice  Butter ,  in 
the  case  oiLegh  v.  Legh,  says,  that ''  there  are  many  cases 
in  which  the  Court  has  set  aside  releases  given  to  prejudice 
the  real  plaintiff;  and  in  all  cases  where  the  release  so 
given  is  fraudulent,  the  Court  is  bound  to  interfere.  Now 
in  this  case.  Barker,  who  is  the  real  plaintiff  by  the  terms 
of  the  dissolution,  was  to  collect  the  debts  due  to,  and  sa- 
tisfy the  claims  upon,  the  partnership,  and  the  other  plain- 
tiff, Owen,  had  by  the  agreement  relinquished  all  interest 
in  the  debt,  of  which  the  defendant  was  fully  aware.  Fraud 

(a)  1  B.  &  p.  447. 
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Sxch.  (f  Pieoif  cannot  be  inferred,  but  must  be  clearly  shewn  by  tbd 

1843  •  *  i^ 

affidavit  of  the  party  seeking  to  set  aside  the  plea :  that 
was  the  principle  npon  which  the  cases  of  Arton  v.  Booth 
and  Fumival  y.  Weston,  and  the  other  cases  cited  for  the 
defendant^  proceeded.  But  in  this  case  no  one  can  doubt 
that  the  defendant  was  privy  to  the  fraud.  He  knew  of 
the  dissolution  of  partnership,  and  the  terms  upon  which 
it  was  dissolved ;  and,  when  the  payment  of  this  debt  was 
demanded,  made  no  claim  of  set-o£P,  but  subsequently,  with 
a  full  knowledge  of  the  facts,  took  a  release  from  Owen* 
The  whole  case  is  so  pregnant  with  fraud,  that  we  should 
not  do  justice  between  the  parties  were  we  not  to  interfere 
and  set  aside  the  plea  in  this  stage  of  the  proceedings/' 
In  the  present  case  there  was  the  same  species  of  fraud ; 
for  the  defendant  concealed  the  existence  of  the  release 
from  the  plaintiff,  S.  Phillips,  with  whom,  at  the  time  it 
was  executed,  and  afterwards,  he  was  in  constant  commu- 
nication. He  withheld  all  knowledge  of  it  also  from  Lar- 
rieu.  These  facts  are  sufficient  to  shew  such  fraud  as 
will  induce  the  Court  to  interfere.  Most  of  the  cases  men- 
tioned on  the  other  side  were  cases  of  actions  of  contract, 
in  which  the  whole  sum  would  be  recovered,  and  not  of 
tort,  where  the  other  party  might  recover  damages  for  the 
injury  to  his  share  of  the  property.  [Alderson,  B. — ^That  ob- 
servation rather  applies  to  the  validity  of  the  plea.  Parke, 
B. — The  plea  in  effect  would  go  to  all  the  damages  sus- 
tained by  all  or  any  of  the  parties.]  Only  where  the 
action  is  in  contract.  But  the  defendant's  counsel  were 
wrong  in  saying  that  the  cases  where  the  Courts  had  re- 
fused to  allow  a  release  to  be  set  up,  were  cases  in  which 
the  party  had  no  interest,  for  the  party  must  have  had 
the  legal  interest,  otherwise  the  plea  would  not  have  been 
available.  The  term  "  fraud,''  as  applied  to  this  subject, 
does  not  mean  a  corrupt  agreement,  but  includes  every 
case  where  a  person  takes  upon  himself  to  deal  with  the 
rights  of  others  clandestinely  and  surreptitiously;  and  such 
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a  case  of  fraud,  by  concealment  of  the  transaction  by  tbe  £re*-  «/  Piemt, 

1Q43 
defendant  and  Rogers,  is  clearly  made  ont.    In  an  eqnitable  '  ^ 

▼iew  of  the  case,  Bogers  has  no  interest  whateveri  and  is      PRiuipt 

therefore  out  of  the  jurisdiction  of  a  Court  of  equity.    The      Claqbtt. 

rule,  for  these  reasons,  ought  to  be  made  absolute. 

Lord  Abinobb,  C.  B. — It  has  been  the  practice  of  Courts 
of  law  (especially  in  modem  times),  where  they  see  that 
justice  requires  the  interference  of  a  Court  of  equity,  and 
that  a  Court  of  equity  would  interfere — in  every  such  case 
to  save  parties  the  expense  of  proceeding  to  a  Court  of 
equity,  by  giving  them  the  aid  of  the  equitable  jurisdiction 
of  a  Court  of  common  law,  to  enable  them  to  effect  the 
same  purpose.  From  that  principle  has  arisen  the  inter- 
ference of  Courts  of  common  law  in  many  of  the  cases 
which  have  been  cited,  where  they  have  prevented  a  plea 
of  release,  or  any  other  matter  of  the  same  sort,  from  being 
pleaded ;  and  where  they  have  seen  clearly  and  distinctly 
that  a  Court  of  equity  would  declare  the  release  to  be  void, 
they  set  the  release  aside,  in  order  to  save  the  parties 
the  necessity  of  having  recourse  to  a  tedious,  and  certainly 
sometimes  an  expensive,  litigation.  But  those  are  cases 
where  without  doubt  they  would  not  have  allowed  the 
release  to  be  set  up. 

In  the  cases  cited,  whether  the  release  has  been  given 
by  one  party  in  fraud  of  another  and  in  collusion^  or 
whether  by  a  mere  nominal  plaintiff  having  no  interest 
whatever  in  the  subject-matter  of  the  action,  or  under 
other  circumstances  of  the  same  character,  which  perhaps 
may  be  found  in  other  cases,  the  ruling  principle  which 
has  governed  the  Courts  has  been,  that  it  has  appeared 
manifest  that  a  Court  of  equity  could  do  nothing  else  but 
set  the  release  aside.  Now  in  this  case  the  releasor  him- 
self had  an  immediate  interest  in  the  money  to  be  recov- 
ered in  this  action,  or  any  other  action  of  the  same  sort 
that  could  be  brought — ^there  had  been  no  final  arrange- 
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EjTch.  of  Pieat,  ment  to  separate  his  interest,  and  to  give  him  only  an 
interest  in  three-eighths  of  the  tobacco ;  and  therefore  that 
is  a  distinction  in  this  case  which  is  not  to  be  found  to 
the  same  extent  in  any  of  the  cases  cited.  But  I  have 
come  to  the  opinion,  that  we  ought  not  to  make  this 
rule  absolute,  on  another  ground,  which  is  the  very  con- 
siderable doubt  I  entertain  whether  a  Court  of  equity 
would  set  this  release  aside.  I  do  not  pronounce  any 
opinion  as  to  whether  it  would  or  would  not :  it  is  suffi- 
cient to  say  that  I  entertain  considerable  doubt  whether  a 
Court  of  equity  would  so  decide.  It  might  be  essential,  in 
order  to  determine  that  point,  to  know  the  precise  state  of 
the  accounts  between  Rogers  and  others  of  the  co-partners 
in  this  transaction,  and  the  precise  extent  to  which  Clagett 
had  assisted  Rogers  and  the  plaintiffs  in  recoyering  from 
other  persons  the  sums,  which  it  seems  they  have  recovered 
in  other  actions,  arising  out  of  this  transaction.  And  various 
other  circumstances  combine  to  create  serious  doubts  whe- 
ther under  the  circumstances  a  release  was  not  reasonable. 
Moreover,  I  cannot  but  observe  that  this  action  is  brought 
at  a  period  when  the  Statute  of  Limitations  was  almost 
exhausted,  so  that  it  seems  the  parties  have  slept  upon  their 
rights,  as  to  the  action,  for  so  many  years,  that  they  them- 
selves give  a  sort  of  judgment  that  they  thought  Mr.  Cla- 
gett at  least  ought  to  be  spared.  The  parties  proceed 
criminally  against  Warwick,  who  eludes  the  justice  of  the 
country ; — they  then  proceed  against  other  parties  who  re- 
ceived part  of  these  goods  from  Warwick,  and  they  recover 
in  some  of  the  actions ;  in  others  they  effect  a  compromise. 
It  is  suggested  that  Mr.  Clagett  gave  them  assistance  in  their 
inquiries  for  this  object ;  and  suppose  the  parties  to  have 
said,  ''  This  is  a  case  of  hardship  against  Mr.  Clagett,  and 
as  he  has  done  so  much  for  the  benefit  of  the  parties 
interested,  we  ought  not  to  proceed  against  him ; ''  would 
there  be  any  thing  unreasonable  in  it  ?  and  suppose  the 
opinion  of  one  of  the  parties  interested  proceeds  really 
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band  fide  to  that  exteut,  and  he  gives  him  a  release^  I  am  Ezeh,  o/  pieasf 
not  prepared  to  say  that  that  release  is  void;  I  am  rather     v.Jf^fl^ 
induced  to  think  the  other  parties  ought  to  do  the  same      Phillips 
thing;  and  if  that  is  my  opinion  upon  a  consideration      Clao'ktt. 
of  all  the  factSi  I  cannot  set  that  aside  which  has  been 
done  by   one  of  them.     Taking  all  the  circumstances 
together^  I  think  it  is  by  no  means  clear  that  a  Court 
of  equity  would  set  aside  this  release  unconditionally  and 
without  terms,  so  as  to  justify  a  Court  of  law,  in  the  exer- 
cise of  its  jurisdiction,  in  making  this  rule  absolute.  Under 
all  the  circumstances,  therefore,  I  think  we  ought  not  to 
press  our  jurisdiction  so  far  as  to  set  this  plea  aside,  and 
that  this  rule  must  be  discharged. 

Parke,  B. — ^I  entirely  concur  with  my  Lord  Chief  Baron, 
that  in  this  case  we  ought  not  to  interfere  to  exercise  the 
equitable  jurisdiction  of  the  Court  by  preventing  the  de- 
fendant from  pleading  these  pleas.  The  cases  cited  clearly 
establish  that  the  Court  may  exercise  an  equitable  juris- 
diction for  the  purpose  of  preventing  the  defendant  from 
pleading  pleas  of  release,  where  the  release  is  valid  in 
point  of  law,  but  invalid  in  equity,  as  being  a  fraud  for 
which  the  defendant  is  answerable.  The  Courts  have,  in 
numerous  cases  which  have  been  cited,  properly  exercised 
that  jurisdiction  by  setting  aside  the  plea  of  a  release: 
it  seems  in  some  of  the  cases  they  have  done  more  than 
that,  for  they  have  set  aside  the  release  itself.  I  ap- 
prehend that  to  have  been  per  incuriam,  for  I  cannot 
understand  what  authority  the  Court  has  to  do  that, — 
all  they  can  do  is  not  to  allow  the  release  to  be  pleaded. 
If  such  a  release  is  a  fraud  in  point  of  law  upon  one 
of  the  parties  to  it,  the  Court  would  not  interfere ;  that 
is  the  proper  subject  for  a  replication;  they  can  only 
interfere  when  it  is  a  fraud  on  third  persons,  and  when 
a  Court  of  equity  would  clearly  set  aside  the  release, 
not  merely  as  between  the  parties  one  of  whom  releases, 
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Exeh.  of  PUa9,  but  where  they  would  set  it  aside  as  against  the  de« 
^^^'  .  fendant.  In  order  to  call  upon  the  Court  to  exercise  its 
equitable  jurisdiction!  it  must  be  made  out  manifestly 
and  clearly  that  there  has  been  a  fraud  by  some  person 
upon  the  plaintiff  seeking  to  enforce  the  demand,  and 
that  the  defendant  was  a  party  to  that  firaad.  Unless 
that  can  be  made  out  manifestly  and  clearly,  this  Court 
ought  not  to  interfere.  It  is  said  that  this  is  a  case  in 
which  a  Court  of  equity  would  interfere  to  set  aside  the 
release,  but  I  am  by  no  means  prepared  to  say  that  the  case 
is  such  that  a  Court  of  equity  would  so  interfere.  I  take 
it  to  be  clear  that  one  partner  (and  Rogers,  as  far  as  re- 
gards this  transaction,  was  a  partner  with  the  others)  has  a 
clear  right  to  receive  or  release  a  debt,  subject  to  his  re- 
sponsibility to  his  partners,  unless  in  a  case  where  he  has 
expressly  or  impliedly  bargained  and  disposed  of  that  right 
to  his  other  partners.  There  are  many  cases  which  have  been 
cited,  particularly  that  of  Barker  v.  Richardson,  in  which, 
where  the  plaintiff  has  agreed  with  others  that  they  are  to 
be  substantially  interested  in  a  debt,  and  where  the  defend- 
ant is  a  party  to  the  fraud,  and  receives  the  release  know- 
ing that  the  person  who  gives  it  is  in  that  situation, 
it  has  been  held  that  the  Court  will  set  it  aside.  That  is 
not  the  present  case,  because  it  does  not  appear  on  these 
affidavits  that  there  has  been  any  bargain  by  which  Rogers 
has  parted  with  the  right  which  he  would  have,  inde- 
pendently of  any  rights  of  his  own,  to  receive  or  release 
the  proceeds  of  the  subject-matter  in  which  the  parties 
were  jointly  interested.  It  appears  that  there  was  a 
negotiation  in  the  course  of  the  year  1886,  in  which 
it  was  contemplated  that  there  should  be  an  end  of  the 
partnership;  that  negotiation  was  certainly  not  carried 
into  effect,  and  after  it  took  place  it  appears  clear  that 
Rogers  continued  to  be  interested,  either  to  the  extent 
of  the  original  three-eighths,  or  at  all  events  to  the  extent 
of  that  proportion  after  deducting  the  868  hogsheads  o{ 
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tobacco  which  were  received  by  Rogers  abroad.    To  some  Ereh,  of  puat, 
extent  he  had  an  undivided  interest,  and  by  virtue  of  that    ^    ^      . 
undivided  interest  he  had  as  much  right  to  receive  the  pro-      Phillips 
ceeds  or  damages  for  misapplication  of  the  tobacco  as  the      Claoitt. 
other  parties  had,  and  I  cannot  find  anything  in  these  affida- 
vits to  shew  that  he  himself,  as  a  co-partner,  has  parted  with 
that  original  right  which  he  so  had.     I  do  not  think  this 
is  a  case  in  which  we  ought  to  interfere.     Perhaps  it  may 
not  be  correct  to  say,  (and  in  that  I  agree  with  the  Solicitor^ 
GeneraQ  that  in  all  cases  in  which  a  party  has  an  interest 
he  may  release, — ^that  is  not  perhaps  correct, — ^it  is  correct 
to  say,  that  if  he  has  parted  with  all  interest,  in  that  case  he 
cannot  release.     One  of  the  cases  cited  by  the  SoUcUor^ 
General  was  a  case  where  the  partner  agreed  with  his  co- 
partner that  the  latter  should  receive  all  the  debts  due  to  the 
co-partnership,  and  pay  the  debts  of  the  co-partnership :  in 
such  a  case  he  has  disposed  of  his  right  to  release  the  debts, 
although  he  has  an  interest  in  the  ultimate  surplus.    I  quite 
agree  that  where  a  person,  under  such  circumstances,  exe« 
cutes  a  release  to  a  party  cognizant  of  the  situation  in  which 
he  stands,  that  is  a  case  in  which  a  Court  of  equity  would 
interfere,  and  it  is  a  case  in  which  this  Court,  in  the  exercise 
of  its  equitable  jurisdiction,  would  interfere  to  prevent  the 
defendant  from  pleading  the  release.    But  it  appears  to  me 
that  in  the  present  case  it  is  extremely  doubtful  whether 
there  has  been  any  fraud  committed  at  all  by  Rogers  or 
his  co-partner :  certainly  not  any  fraud  to  which  the  de* 
fendant  was  a  party. 

Upon  the  whole,  therefore,  I  think  that  this  is  not  a 
case  in  which  the  Court  ought  to  interfere.  The  judgment 
of  a  Court  of  law  is  final  and  conclusive,  because  there  is  no 
power  of  appealing  from  it.  In  all  these  cases  the  Court 
therefore  properly  confine  themselves  to  simple,  clear,  and 
manifest  cases,  about  which  there  cannot  be  the  slightest 
doubt  that  equity  would  relieve.  At  present  it  is  sufficient 
to  say  that  this  does  not  appear  to  be  such  a  case. 
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£xek.  wf  Pleat,  Aldebson^  B. — I  aRTce  that  this  rule  ought  to  be  dis- 
charged.  The  Court  only  interferes  in  a  plain  case,  where 
the  act  done  in  releasing  the  debt  is  clearly  in  fraud 
of  the  plaintiff,  or  contrary  to  some  agreement  between 
him  and  the  releasor.  Where  the  party  is  an  interested 
party,  and  where  by  the  law  all  persons  having  a  joint  in- 
terest have  a  right  to  release  and  to  dispose  of  the  debt, 
how  is  his  acting  on  that  right  which  the  law  gives  him  as 
arising  out  of  his  interest,  a  fraud?  Then  what  other 
ground  exists  in  this  case  except  that?  It  seems  to  me 
that  there  is  none,  and  that  even  if  there  were, — ^if  fraud 
were  made  out, — it  is  not  traced  to  the  defendant.  It  is 
not  only  neceasaiy  that  it  should  be  a  fraud  on  the  party 
injaied,  but  it  also  should  be  shewn  that  the  defendant  is 
cognizant  of  it,  so  as  not  to  be  in  the  situation  of  an  inno- 
cent party.  There  is  nothing  here  to  shew  that  the  defen- 
dant was  cognizant  of  the  fact.  Supposing  that,  however, 
to  be  a  matter  of  doubt,  upon  the  other  ground  it  seems 
to  be  perfectly  plain,  that  here  the  party  releasing  had  an 
interest  in  the  transaction,  and  an  interest  to  have  the 
proceeds  of  the  goods  just  as  much  as  the  plaintiffs,  and 
had  the  right,  therefore,  innocently  of  releasing.  In  all 
cases  where  one  partner  releases  the  debt  due  to  himself, 
that  does,  to  a  certain  extent,  iDJustice  towards  the  other 
partner,  because  the  other  partner  would  have  the  benefit 
of  the  debt  if  it  were  recovered.  This  is  no  more  than 
that  case. 

On  these  grounds,  it  appears  to  me  that  this  retease 
ought  to  stand,  and  that  the  plea  ought  to  be  allowed. 

GuBNEY,  B.,  concurred. 

Rule  discharged. 
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BuBMESTER  and  Another  v.  Hogarth.  v     ^     / 

A  Jan.  17. 

SSUMPSIT  on  a  bill  of  exchange.— The  second  count  A  declaration 

of  the  declaration  stated^  that  theretofore,  to  wit,  on  &c.,  defendant  moife 

the  defendant  made  his  bill  of  exchange,  and  then  and  chang"  wi?" 

there  directed  the  same  to  one  J.  Bone,  and  thereby  re-  directed  the 

'  ■'  same  to  J.  B., 

quired  the  said  J.  Bone  to  pay  to  the  order  of  him  the  and  required 

defendant,  six  weeks  after  the  date  thereof,  187/.  15^.,  and  th™de^fe^<knt'8 

then  indorsed  the  same  to  the  plaintiflFs.    There  was  also  ali|d*then'<ii.^*' 

a  count  upon  an  account  stated.  dorwd  the  bill 

'^  to  the  plainUflb. 

The  defendant  pleaded  to  the  second  count,  that  he  did  it  appeared 

not  make  or  indorse  the  said  bill ;  and  to  the  count  upon  had  been  drawn 

the  account  stated,  non  assumpsit.  in^o«c/by*tiw 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  defendant  in 

blank,  and  hav- 

Summer  Assizes  for  the  county  of  Surrey,  it  appeared  in  ing  been  de- 
evidence,  that  on  the  19th  of  June,  1841,  the  plaintiflFs,  defendant  to* 
who  were  managers  of  the  London  and  Westminster  Bank,  Jf^^^^^^^, , 
discounted  a  bill  drawn  by  one  Finden  and  indorsed  by  bank  of  which 
the  defendant,  which  bill  was  dishonoured  when  it  be-  were  the 
came  due :  that,  on  the  22nd  of  September,  IHnden  drew  ™Ser!f1twa« 
the  bill  the  subject  of  the  present  action,  but  did  not  >'fce»vedby 

"  them  in  re- 

indorse  it ;  but  that,  after  it  had  been  indorsed  by  the  de-  newai  of 
fendant  in  blank,  he,  Finden,  carried  it  to  the  bank,  where  counted  by 
it  was  received  in  renewal  of  the  dishonoured  bill.    It  was  j^*"j,"jnd  in- 
contended  for  the  defendant,  that  the  issue  alleging  that  Ported  by  the 

same  parties :--~ 

the  defendant  made  the  bill  was  not  supported  by  the  Held,  ist,  that 
evidence,  and  the  learned  Judge,  being  of  that  opinion,  fJiJdant^rl^ing 
directed  the  jury  to  find  a  verdict  for  the  defendant,  *^® '*1^??^ 

•*     "^  'of  the  bill  did 

giving  the  plaintiflFs  leave  to  move  to  enter  a  verdict,  not  support  the 
SheCj  Serjt.,  having  in  Michaelmas  Term  obtained  a  rule  he  made  the 

an  indorter 

TTiesiger  now  shewed  cause. — The  second  count  of  the  "i^^**^  . 

drawer,  still 
the  present  indorsement,  being  in  blank,  was  equivalent  to  the  drawing  of  a  new  bill  payable 
to  bearer,  and  therefore  the  bill  was  roisdescribed  in  the  declaration ;  3rdly,  that  the  plaintiffs 
were  not  entitled  to  recover  on  the  account  stated. 

VOL.  XI.  H  M.  W. 
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Sgtk.  tf  Pkat,  declaration  was  not  proved;  for  the  defendant  was  merely 
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the  indorser,  and  not  the  drawer  of  the  bill.    There  is  a 
BuBMUTBft   distinction  between  the  maker  of  a  promissory  note  and 


V. 


HooAKTB.    the  indorser  of  a  bill  of  exchange.    In  the  case  of  a  note^ 
the  maker  stands  in  the  situation  of  an  acceptor  of  a  bill, 
and  is  primarily  liable,  but  an  indorser  is  not  liable  ex- 
cept through  the  indorsement  by  him.    It  is  true  that 
an  indorser  in  some  respects  resembles  a  new  drawer, 
but  it  has  never  yet  been  decided  that  he  is  liable  both  as 
drawer  and  indorser.     In  Penny  v.  Innes  (a),  where  it  was 
held  that  the  defendant's  indorsement  constituted  a  new 
drawing  by  him,  the  payee  had  indorsed  the  bill  to  the  plain- 
ti£Rel,  and  after  that  indorsement  the  defendant  indorsed  it, 
and  then  the  plaintiffs  indorsed  it :  and  Lord  Lyndhursi, 
C.  B.,  said — "  The  indorsement  of  this  bill  by  the  defendant 
gave  it  all  the  effect  of  a  new  instrument  as  against  him, 
though  it  did  not  in  fact  create  a  new  instrument.'' 
Gwinnett  v.  Herbert  (&),  however,  shews  that  he  cannot  be 
considered  as  a  new  drawer  in  all  respects.    There  the 
note  was  signed  by  Herbert  Herbert,  and  indorsed  by  the 
defendant  Edward  Herbert.    And  Liitledak,  J.,  says — 
''The  declaration  here  charges  £dward  Herbert  as  the 
maker  of  the  note.    It  must  be  taken  that  in  point  of  fact 
the  note  was  made  by  Herbert  Herbert;  then  the  ques- 
tion is,  whether  he  is  discharged,  and  a  new  instrument 
created  by  Edward  Herbert's  name  being  put  on  the  back 
of  the  note.     I  cannot  understand  how  that  should  be  so. 
It  is  said  that,  in  the  case  of  a  bill  of  exchange,  every 
indorser  is  a  new  drawer.     But  even  that  requires  qualifi- 
cation.    BiUs  are    drawn    according  to  the  custom  of 
merchants  all  over  the  world;  and  merchants  would  be 
much  surprised  at  being  told  that  an  indorser  might  be 
considered  a  new  drawer  in  all  respects.     It  may  be  cor- 
rect to  say,  that  an  indorsement  of  a  bill  is  in  the  nature 

(a)  1  C,  M.,  &  R.  439.      (b)  5  Ad.  &  £11. 436;  6  Nev.  &  Man.  723. 
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of  a  new  drawine/'  If  the  defendant  is  to  be  considered  as  £««*•  •/  ^^*^» 
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a  new  drawer,  he  cannot  also  be  considered  as  an  indorser 

at  the  same  time.     [He  was  then  stopped  by  the  Court.] 

Sh^^  Seijt.,  BuUi  and  E.  James,  in  support  of  the  rule. 
— ^The  question  is,  what  is  the  meaning  of  an  indorsement 
in  the  English  law?  It  is  the  mere  writing  of  the  name 
upon  the  bill :  but  by  so  doing  the  party  does  that  which 
amounts  to  both  a  drawing  and  indorsing.  [Parke,  B. — 
Can  that  be  so  ?  It  is  one  act  only.  It  cannot  be  both  a 
drawing  and  an  indorsing.]  An  indorser  does  not  take 
upon  himsetf  any  one  liability  other  than  what  a  drawer 
takes  upon  himself;  therefore  an  indorser  is  in  effect  a 
drawer.  In  Allen  v.  Walker  (a),  Aldermm,  B.,  says—''  The 
plea  is,  that  the  defendant  did  not  make  or  draw  the  bill  of 
exchange,  as  in  the  first  count  alleged.  Now,  the  manner 
in  that  count  alleged  is  by  indorsement.  That  is  a  tra- 
verse, and  the  plea  cannot  be  treated  as  a  nullity .''  By  the 
law  of  France,  also,  drawing  is  considered  the  same  as  in- 
dorsing. And  in  BcMingalls  v.  Gloster  (6),  Lord  Ettenbaraugh 
says — '^  There  is  no  distinguishing  the  case  of  an  indorser 
from  that  of  a  drawer,  it  having  been  long  ago  decided 
that  every  indorser  is  in  the  nature  of  a  new  drawer,  every 
indorsement  as  a  new  bill,  and  that  the  indorser  stands  as 
to  his  indorsee  in  the  law  merchant  the  same  as  the 
drawer.''  Every  indorsement  is  therefore  a  new  drawing. 
[Alderson,  B. — ^It  is  not  the  same  bill.  It  is  the  drawing  of 
a  new  bill  that  it  amounts  to.]  It  does  not  follow,  because 
the  indorsing  of  the  bill  makes  it  payable  to  bearer  instead 
of  to  order,  that  it  is  therefore  a  different  instrument. 
When  a  man  draws  a  bill  payable  to  a  third  person,  he 
does  that  which,  when  he  draws  a  bill  payable  to  his  own 
order,  he  does  by  indorsement.  A  blank  indorsement  is  a 
mere  apanding  of  the  contract  into  which  the  drawer  and 

(a)  2  M.  &  W.  318.  (b)  3  East,  482. 
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js^ft.  0/  Pleas,  indorser  enter,  to  pay  if  the  acceptor  does  not.     [Parie^ 

1843.         ;o ^But  you  cannot  say  that  the  one  act  is  the  act  of 

"^"^""^^  drawing  and  indorsing  also.  You  cannot  make  it  two  acts* 
BoRMBBTB  ^^  jj^jider  may  treat  it  as  a  drawing  or  an  indorsing,  but 
HooARTH.  ^^nnot  be  both.]  At  all  events,  there  is  evidence  of  an 
account  stated  between  the  indorser  and  indorsee.  The 
indorsement  is  an  admission  pro  tanto  that  so  much  is  due, 
for  there  is  a  privity  between  the  plaintiffs  and  the  defend- 
ant. In  WatHns  v.  Wake  (a),  it  was  held  that  debt  was 
maintainable  on  a  bill  of  exchange  by  an  indorsee  against 
his  immediate  indorser. 

Iiord  Abingeb,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  defendant  cannot  be  consi- 
dered as  both  drawer  and  indorser ;  and  supposing  that  he 
could,  I  think  the  bill  is  not  correctly  described ;  for  if  in 
point  of  law  this  indorsement  constituted  a  new  drawing, 
it  would  be  a  new  drawing  of  a  bill  payable  to  bearer,  and 
therefore  it  is  misdescribed  when  it  is  stated  to  be  payable 
to  the  defendant's  order. 

Fabke,  B. — I  agree  with  my  Lord  that  the  rule  must 
be  discharged.  In  the  first  place,  assuming  that  the 
indorser  of  a  bill  may  be  treated  as  the  drawer,  the  in- 
dorsement in  this  case,  being  in  blank,  was  equivalent  to 
jbhe  drawing  of  a  new  \yi!l\ payable  to  bearer;  but  the  decla- 
ration describes  the  bill  as  payable  to  ihe  order  of  the 
drawer,  which  is  different  in  substance.  In  the  one  case, 
any  one  who  was  the  holder  of  the  bill  by  delivery,  would 
be  entitled  to  the  money  specified  in  it ;  in  the  other,  that 
person  only  who  should  be  indicated  by  a  fresh  act  of  the 
drawer,  ordering  the  money  to  be  paid  to  him.  In  some 
of  the  cases  on  the  subject  it  has  happened  that  the  in- 
dorsement, which  has  been  treated  as  an  act  of  drawing, 

(a)  7  M.  &  W.  488. 
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has  been  in  blank ;  but  the  objection  that  the  drawer  should  Bxeh.  of  PUaty 
have  been  stated  to  have  made  the  bill  payable  to  the 
bearer,  has  never  been  brought  forward. 

In  the  second  place,  there  were  two  issues,  one  whether 
the  defendant  drew,  the  other  whether  he  indorsed,  a  bill 
payable  to  the  drawer's  order.  There  are  two  different  acts 
alleged  on  the  record.  I  do  not  think  it  possible  that  the 
single  act  of  indorsing  should  be  proof  of  both.  It  is  true 
that  the  holder  may  treat  the  indorser  as  the  drawer  of  a 
new  bill,  or  as  the  indorser  of  the  old  bill,  but  he  cannot 
treat  him  as  both. 

Then  as  to  the  right  of  the  plaintiffs  to  recover  on  the 
account  stated ;  although  the  indorsement  of  the  bill,  in 
an  action  by  the  indorsee  against  the  indorser,  may  be 
prim&  facie  evidence  of  an  account  stated,  yet  on  the  &cts 
in  proof  in  this  case,  that  prima  facie  evidence  was  rebut- 
ted, and  it  is  shewn  that  there  was  no  account  stated 
between  the  parties.  In  a  late  case,  Letvin  v.  Edwards  (a), 
we  held  that,  although  primft  facie  the  action  of  debt  would 
lie  on  a  bill  of  exchange  by  indorsee  against  indorser,  yet 
where  it  appeared  on  the  pleadings  that  the  indorsement 
was  in  blank,  and  the  bill,  being  made  thereby  payable  to 
bearer,  was  handed  over  by  the  indorser,  and  so  no  privity 
existed  between  the  indorsee  and  indorser,  the  action  was 
not  maintainable.  I  think,  therefore,  that  the  count  on 
the  account  stated  is  not  supported  by  the  evidence. 

Aldebson,  B. — I  am  of  the  same  opinion.  We  ought 
to  construe  the  averments  in  the  declaration  according  to 
their  plain  sense  and  meaning,  and  then  they  import  a 
drawing  as  one  act  and  an  indorsement  as  another.  Here 
one  act  only  is  proved  to  have  been  done,  which  my  brother 
Skee  contends  may  be  treated  as  either  the  one  or  th^ 
other ;  but  admitting  that  argument  to  be  well  founded, 

(a)  9  M.  &  W.  720. 
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Exeh.  of  Pim,  it  cannot  be  treated  aa  both ;  and  therefore  the  plain* 
^^^-  ^  tiffs  must  fail  on  that  point.  The  indorsement  is  not  a 
BuRMBSTBft  drawing  of  the  same  bill^  but  of  a  bill  payable  to  bearer. 
It  seems  to  me,  therefore,  incorrect  to  describe  an  in- 
dorsement as  a  new  drawing  of  the  bill ;  and  if  that  be 
80,  there  is  a  difference  between  the  drawing  and  indors- 
ing of  a  bill.  But  then  it  is  said  this  indorsement  was 
evidence  of  an  account  stated.  It  is  true,  as  between  the 
immediate  parties  to  it,  a  bill  is  evidence  of  an  account 
stated;  but  here  the  parties  were  not  immediate:  thoce 
was  an  intermediate  party,  namely  Finden,  who  carried 
the  bill  to  the  bank  and  got  credit  for  it ;  and  therefore 
the  indorsement  cannot  be  evidence  of  the  account  stated. 

Rule  discharged. 


Jan,  17. 

The  deicrip- 
tlon  of  the  re- 
•Idence  of  the 
defendant  in  a 
writ  of  sum- 
mons is  imma- 
urlal. 


WlNBHAM  V.  FeNWICK. 

XN  this  case  Barstow  applied  to  set  aside  an  alias  writ  of 
summons,  on  the  ground  of  a  variance  between  the  alias 
and  the  original  writ.    The  defendant  had  been  described 

in  the  first  writ  as  ''  of ,  in  the  county  of  York," 

but  the  blank  had  been  filled  up  by  Parke,  B.,  on  a  sum- 
mons, with  the  word  "  Waghen."  The  alias  writ  described 
the  defendant  as  ''  of  Brooke  in  the  Isle  of  Wight,  in  the 
county  of  Southampton,  and  late  of  Waghen,  in  the  coun- 
ty of  York."  It  was  sworn  that  the  defendant  never  had 
lived  in  the  county  of  York. 


Parke,  B. — The  statute  only  requires  the  writ  to  state 
the  place  and  county  of  the  residence  or  supposed  resi- 
dence of  the  defendant,  or  wherein  the  defendant  shall  be 
or  shall  be  svpposed  to  be.  The  description  is  therefore 
immaterial — ^he  may  be  supposed  to  have  lived  there. 


Motion  refused. 
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Hahp  v.  Wakrbn.  ,     ^, 

Jan,  21. 

A  WRIT  of  summons,  dated  the  6th  day  of  August,  was  Where  a  writ  of 
served  on  the  defendant  at  half-past  twelve  f.  m.,  on  the  served  until 
6th  day  of  December  following.    Two  days  afterwards  a  J^^J^'^o^hi 
summons  was  taken  out,  calling  upon  the  plaintiff  to  shew  fro»  ^^^  date  of 

.it,  the  proper 

cause  why  the]copy  of  the  writ  of  summons  and  the  service  course  it  for  the 
thereof  should  not  be  set  aside;  and  on  the  hearing  of  the  apply  toUuT 
summons  by  Rolfs,  B.,  it  was  ordered  to  be  discharged  with  ^^^  ind^not 
costs,  his  Lordship  being  of  opinion,  that  as  there  was  no  to  treat  it  as  a 
proof  of  the  writ  of  summons  having  been  issued  before  half- 
past  twelve  o'clock,  the  service  might  have  been  effected 
within  four  months  afterwards.  Martin  afterwards  obtained 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  service 
of  the  writ  of  summons  should  not  be  set  aside  with  costs, 
and  why  the  order  of  Rolfs,  B.,  should  not  be  rescinded, 
and  the  costs  paid  under  it  refunded,  on  the  ground  that 
the  writ  had  not  been  served  within  the  period  prescribed 
by  the  stat.  2  Will  4,  c.  89. 

Foriescue  now  shewed  cause. — The  words  of  the  10th 
section  of  the  statute  are,  "  that  no  writ  issued  by  autho- 
rity of  this  act  shall  be  in  force  for  more  than  four  calen- 
dar months  from  the  day  of  the  date  thereof,  including 
the  day  of  such  date.''  If  the  writ  was  served  too  late,  it 
was  of  no  use  to  apply  to  the  Court,  for  in  that  case  the 
writ,  being  a  nullity,  is  of  no  force  whatever,  but  a  mere 
piece  of  waste  paper.  And  as  the  plaintiff  has  taken  no 
step  upon  it,  the  defendant  was  not  called  upon  to  do  so. 
It  would  have  been  time  enough  to  have  come  to  the  Court 
when  the  plaintiff  took  any  step  upon  it.  [Lord  Abinger, 
C.  B. — Ab  you  have  served  it  upon  the  party,  he  may  come 
to  set  it  aside.]  Here  the  writ  is  void  on  the  face  of  it,  for 
it  bears  the  memorandum  directed  by  the  statute,  which 
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Exeh.  of  Piea*»  requires  the  service  to  be  within  four  months^  including  the 
^^^-        day  of  the  date  thereof. 


Martin,  contra. — ^The  learned  Judge  having  held  the 
service  to  be  regular,  it  is  too  much  now  to  come  here  and 
say  it  is  altogether  a  nullity.  But  the  Lord  Chief  Baron 
has  given  a  full  answer  to  the  objection,  by  saying,  that  as 
the  plaintiff  has  served  the  writ,  the  defendant  has  a  right 
to  come  here  to  set  it  aside.  Suppose  the  defendant  disre* 
garded  the  service,  the  plaintiff  probably  would,  on  an  affi- 
davit of  service,  enter  an  appearance  for  the  defendant  and 
declare;  and  then,  on  coming  to  the  Court,  the  defendant 
would  be  met  by  the  objection  that  the  application  was 
too  late,  inasmuch  as  two  steps  had  been  taken. 


Per  Curiam. — This  is  just  the  kind  of  case  in  which  a 
defendant  ought  to  come  to  the  Court. 

Rule  absolute. 


Jan,  21. 

The  Court  re- 
fused to  allow 
an  affidavit 
to  be  read 
which  was 
sworn  after  the 
first  four  days 
of  the  term,  in 
support  of  a 
rule  obtained 
upon  it  for  a 
new  trial/ al- 
though the  rule 
had  in  fact  been 
obtained  after 
the  affidavit 
was  sworn,  in 
consequence  of 
the  motions  for 
new  trials  ex- 
tending beyond  the  four  days. 


Williams  v.  Mortimer. 

X  HERE  being  more  motions  for  new  trials  than  could  be 
heard  within  the  first  four  days  of  Michaelmas  Term  last, 
a  list  was  made,  on  the  evening  of  the  4th  day,  of  those 
which  remained  to  be  moved,  and  amongst  others  this 
cause  was  entered,  but  it  was  not  in  fact  moved  until  the 
9th  of  November,  when  E,  V.  Williams  obtained  a  rule 
nisi,  which  was  drawn  up  on  reading  certain  affidavits. 


Chilton,  on  shewing  cause,  took  an  objection  to  the 
reading  of  one  of  the  affidavits,  on  the  ground  that  it  had 
been  sworn  after  the  first  four  days  of  the  term,  viz.  on  the 
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7th  of  November,    The  rule  could  not  have  been  obtained  Bxeh.  of  puat, 

1843 
after  the  first  four  days  had  expired,  unless  the  case  had  - 

been  entered  in  the  list,  and  that  entry  is  equivalent  to     Williamb 

the  case  having  been  then  moved,  except  that  the  Court     Moatiiibr. 

necessarily  required  time  to  hear  the  case ;  but  the  party 

ought  to  be  prepared  with  all  his  materiak  within  the  first 

four  days,  and  cannot  add  any  afterwards. 

The  C!ourt  held  the  objection  to  be  valid,  and  refused 

to  allow  the  affidavit  to  be  read,  and  the  case  was  argued 

on  the  other  affidavits. 


Harrison  v.  Jones.  Jam  24. 

IN  this  case,  which  had  been  ordered  to  be  tried  before  The  rule  as  to 
the  undersheriflf  of  Denbighshire,  issue  was  joined  on  the  moving  for 
6th  of  June,  in  Trinity  Term.  It  appeared  by  the  affidavit  ||i2f^f^*„"j" 
that  the  undersheriff  had  held  seven  Courts  since  issue  »"'*  *■  *^« 

tame  in  cases 
joined.  to  be  tried  be- 

fore the  sheriff, 
^  __.,,.  ^  aa  In  those  at 

Granger  now  moved  for  judgment  as  m  case  of  a  non-  Nisi  Prius. 
suit,  and  contended  that  sufficient  time  had  elapsed. 
[^Alderaon,  B. — No;  this  is  a  country  cause,  and  issue 
having  been  joined  in  an  issuable  term,  there  ought  to  be 
a  lapse  of  two  Assizes.]  But  this  is  a  cause  to  be  tried 
before  the  sheriff,  and  is  therefore  distinguishable,  and  it 
is  sworn  that  the  undersheriff  has  held  seven  Courts  since 
issue  joined. 

Parke,  B. — The  motion  is  made  too  soon.  It  has  been 
decided  that  the  rule,  as  to  moving  for  judgment  in  case 
of  a  nonsuit,  is  the  same  in  cases  to  be  tried  before  the 
sheriff  as  in  those  at  Nisi  Frius. 

Lord  Abinger,  C.  B.,  Aldbrson,  B.,.  and  Gurnsy,  B., 

concurred. 

Rule  refused. 


106  CA8S8   IN   THE    EXCHSQUBB, 

Bxeh»  of  Pleat, 
1843. 

NiCHOLLs  V.  Wilson. 

t/on.  26*       ^v^ 

An  attorney  it    X  HIS  was  an  action  of  debt,  to  recover  the  stun  of  lOL 

not  entitled  to 

recover  his  biu    128.  7d.,  the  amonnt  of  an  attorney's  bill  for  work  and 

ducting  an  ac-'  l^bour  done  in  a  canse  of  Wilson  v.  Smith. 

tion  which  he         rphe  defendant  pleaded  nunqnam  indebitatus, 

has  not  termt-  '^  ^ 

nated,  but  At  the  trial  before  the  nndersheriff  of  Warwickshire,  at 

discontinued,  Birmingham,  on  the  18th  instant,  the  plaintiff  proved  his 
aatiaSctory'*''*  retainer,  the  work  done,  and  the  delivery  of  a  signed  bill 
reasons  for  not   qj^q  month  before  action  brought.    The  defendant  called  a 

proceeding  with  ^         ^ 

It,  and  gives  witncss,  who  proved  that  the  action  against  Smith  had 
sonabir^noticc  been  discontinued  by  the  plaintiff,  who,  in  answer  to  a 
thereof.  question  put  to  him  by  the  witness  in  the  defendant's 

presence,  as  to  why  he  had  commenced  the  action  and 
afterwards  discontinued  it,  stated,  that  "  he  found  there 
were  difficulties  in  the  road  which  induced  him  not  to  go 
on/'  On  this  evidence  the  case  went  to  the  jury,  the 
nndersheriff  observing,  that  the  attorney  had  no  right  to 
stop  suddenly  short  in  an  action,  without  giving  reasonable 
notice  to  his  client  to  furnish  him  with  money,  and  that  as 
the  action  had  not  proceeded  to  a  legal  termination,  he 
thought  the  plaintiff  was  not  entitled  to  recover.  The 
jury  having  found  for  the  defendant, 

Montagu  Chambers  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection,  and  of  the  verdict  being  against  the 
evidence. — ^The  nndersheriff  left  the  case  improperly  to 
the  jury.  An  attorney  is  not  bound  to  prosecute  to  a 
final  end  every  suit  he  commences.  If  he  has  sufficient 
and  reasonable  cause  for  doing  so,  he  may  relinquish  it 
without  disentitling  himself  to  costs  for  the  period  during 
which  he  conducted  it.  That  was  decided  in  Vansandau  v. 
Browne  (a).    In  TFadsworthy.  Marshall{b)j  it  was  held  that 

(a)  9  BiDg.  402;  2  M.  &  Scott,  643.  (b)  2  Cr.  &  J.  665. 
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if  an  attorney  has  reasonable  and  probable  cause  for  com-  Bxeh.  4  pieas, 
mencing  an  action,  and  desists  from  prosecuting  it  because    w  ^^^'  . 
he  afterwards  discovers  that  it  cannot  be  proceeded  with     Nicholls 
successfully,  he  is  still  entitled  to  recover  his  costs  from      Wilsow. 
his  client.     [Lord  Abinger,  G.  B. — He  ought  to  give  notice 
to  his  client  that  he  cannot  proceed  without  funds.]     The 
plaintiff  was  clearly  entitled  to  relinquish  the  conduct  of 
the  cause  upon  just  grounds  and  reasonable  notice,  and  the 
defendant  should  have  shewn  that  reasonable  notice  was 
not  given,  if  such  was  the  fact.    It  was  not  imputed  that 
the  plaintiff  had  been  guilty  of  negligence,  or  had  impro- 
perly  determined  the  action.    [Gumey,  B. — The  negligence 
stated  as  the  cause  of  terminating  the  action,  is  that  the 
plaintiff  met  with  difficulties  in  prosecuting  it;  but  what 
those  difficulties  were  does  not  appear.] 

Lord  Abinger,  C.  B. — ^I  do  not  lay  it  down  as  a  rule, 
that  an  attorney  cannot  in  any  case  recover  his  costs  with- 
out having  given  notice  to  his  client  previously  to  discon- 
tinuing a  suit,  because  it  is  possible  to  conceive  circum- 
stances under  which  an  attorney  might  be  justified  in 
abandoning  proceedings  without  any  notice.  In  this  case, 
however,  I  see  no  reason  for  granting  a  rule. 

Parke,  B. — ^The  rule  is  correctly  laid  down  in  Harris  v. 
Osboum  (a),  where  Lord  Lyndhurst  said,  ''I  consider  that 
when  an  attorney  is  retained  to  prosecute  or  defend  a  cause, 
he  enters  into  a  special  contract  to  carry  it  on  to  its  ter- 
mination. I  do  not  mean  to  say,  that  under  no  circum- 
stances can  he  put  an  end  to  this  contract ;  but  it  cannot 
be  put  an  end  to  without  notice.''  There  might  be  in- 
stances where  he  would  be  at  liberty  to  do  so  without 
notice,  because  a  case  might  occur  so  plain  as  not  to 
require  notice.    Certainly,  in  this  case,  the  action  not 

(a)  2  C.  &  M.  629. 


im 
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jUth,  tfPUoi,  having  been  bronght  to  a  termination,  it  was  for  the 
^    plaintiff  to  shew  satisfactorily  why  he  had  not  proceeded 


1843. 


Nicfloixt 

V. 

WiLSOir. 


with  it. 

Ald£B430N,  B,,  and  Gubney,  B.,  concurred. 

Rule  refused. 


Jan.  26. 

The  Court  will 
not  grant  a  rale 
calling  upon  a 
party  to  pay 
money  found 
by  an  award,  to 
be  due  from 
him,  without 
an  affidavit  of 
the  service  o( 
the  award. 


Pearson  v.  Archbold. 

XHE  above  cause  and  all  matters  in  difference  having 
been  referred  by  order  of  Nisi  Frius,  the  costs  to  abide  the 
event,  the  order  was  made  a  rule  of  Court;  and  the  arbi- 
trator awarded  that  16/.  was  due  from  the  plaintiff  to  the 
defendant. 

Sir  John  Bayley  now  moved  for  a  rule  calling  upon  the 
plaintiff  to  pay  the  money  found  due,  and  the  costs  of  the 
cause,  which  had  been  taxed  at  38/.,  with  the  view  of  issu- 
ing execution  under  1  &  2  Yict.  c.  110,  s.  18.  The  affi- 
davit on  which  he  moved  did  not  contain  any  statement 
that  the  award  and  allocatur  had  been  served  upon  the 
plaintiff. 


Lord  Abinger,  C.  B. — ^I  think  there  should  be  an 
affidavit  of  the  service  of  the  award. 

Rule  refused. 
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Exck.  of  Pleas, 
1843. 


lUTT  had  obtained  a  rule,  calling  on  the  plaintiff  to  An  application 
shew  cause  why  a  warrant  of  attorney  given  and  executed  w^JJi  "*of  at- 
by  the  defendant  should  not  be  set  aside,  on  the  CTOund  ^mey,  on  the 

^  ^  o  ground  of  ita 

that  it  was  not  attested  by  an  attorney  nominated  by  the  not  having  been 
party  executing  it,  as  required  by  stat.  1  &  2  Vict.  c.  110,  compHance 
8.  9.    It  appeared  from  the  affidavits,  that  the  defendant  ^^Vn"^'"**' 
had  been  for  some  years  resident  abroad,  and  that  the  ap-  «»«*«  *>y  ti>« 
plication  was  made  by  an  attorney  on  his  behalf,  who  stated,  or  by  an  attor* 
in  the  affidavit  on  which  the  rule  was  obtained,  "that  andamhorUed 
for  many  years  previous  to  the  execution  of  the  warrant  of  ^y^^^  ^«*"  '*>** 
attorney  in  question,  and  at  the  period  at  which  the  same 
bears  date,  and  thenceforth  hitherto,  this  deponent  was, 
and  stiU  is,  the  attorney  for  the  defendant/' 

Jervis  shewed  cause. — It  does  not  appear  that  the  per- 
son who  makes  this  application  has  any  instructions  from 
Lord  Tankerville,  or  any  authority  from  him  to  make  this 
application,  and  the  Court  will  not  set  aside  a  warrant  of 
attorney  except  at  the  instance  of  the  defendant  himself, 
or  on  the  application  of  an  attorney  employed  by  him  for 
that  purpose.  In  Plunkett  v.  Buchanan  (a),  where  a  party 
seeking  to  reverse  an  outlawry  did  not  appear  in  person, 
but  by  attorney,  it  was  held  that  it  must  appear  by  the 
affidavit  that  the  attorney  was  authorized  by  him  to  make 
the  application. 

Buit,  contra. — ^The  statute  does  not  contain  any  provi- 
sion as  to  the  party  applying ;  nor  is  there  any  authority 
to  support  such  an  objection  as  the  one  here  made. 
[Alderson^  B. — There  is  no  affidavit  that  the  application  is 
made  ou  behalf  of  and  by  the  desire  of  the  defendant.] 

(a)  3  B.  &  C.  736. 
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Stek.  cf  PUat,  The  authority  sufficiently  appears^  for  it  may  yery  well  be 
inferred  that  an  attorney  who  has  a  general  authority  to 
act  for  another^  has  power  to  do  so  in  a  particular  instance. 

Lord  AbinoeBj  C.  B. — ^There  should  haye  been  either 
an  affidaTit  made  by  Lord  Tankerrille  himself,  or  one 
stating  an  authority  from  him  to  make  the  application, 
so  as  to  shew  that  it  was  made  by  a  party  acting  as  attor- 
ney for  him  in  the  particular  transaction.  This  is  too 
obrious  to  require  any  authority,  and  I  think  the  rule 
ought  to  be  discharged  with  costs. 

Parke,  B. — It  ought  to  be  the  application  of  the  party 
himself,  or  that  of  some  one  standing  in  the  same  position, 
as  for  instance,  his  assignees  in  case  of  bankruptcy. 

Aldebson,  B. — There  is  no  statement  in  the  affidavit 
that  the  attorney  is  Lord  Tankerville's  attorney  for  this 
particular  purpose,  and  I  think  the  Courts  have  never 
interfered  without  the  application  being  made  by  the  party 
himself  or  some  one  claiming  under  him. 

Rule  discharged,  with  costs. 


Jan.  31. 

A  cause  and  all 
matters  in  dif- 
ference were 


Lewin  v.  Holbbook. 

X  HIS  was  an  action  by  landlord  against  tenant  for  in« 
juries  and  dilapidations  to  certain  demised  premises.  After 
referred  by  an    iggue  joined,  the  causc  and  all  matters  in  difference  were  by 

order  of  refer- 
ence to  the  de- 
cision of  an  arbitrator,  the  arbitrator  to  make  and  publish  his  award,  ready  to  be  delivered  to  the 
larties,  or  either  of  them»  "or  if  they  or  either  of  them  should  be  dead  before  the  making  of  the 
said  award,  to  their  reipectiTe  personal  representatiTes  who  should  require  the  same,"  on  or  before 
a  certain  day.  Several  meetings  were  from  time  to  time  held,  but  one  of  the  parties  died  before 
the  reference  was  concluded.  After  his  death,  the  arbitrator  was  requested  to  proceed  with  the 
reference,  but  he  declined  doing  so,  the  executrix  of  the  deceased  party  having  refused  to  at- 
tend, and  protested  against  his  proceeding: — Held,  that  the  Court  had  no  power  to  direct  the 
arbitrator  to  proceed,  or  to  compel  the  executrix  to  attend  before  him. 
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the  consent  of  the  attomies  on  both  sides  referred  to  arbi-  Exek.  ofPUas, 


tration^  under  a  Judge's  order  dated  the  18th  March^  1841, 
whereby  ''the  arbitrator  was  to  make  and  duly  publish  his 
award  in  writing  of  and  concerning  the  matters,  ready  to 
be  deliyered  to  the  said  parties  or  to  either  of  them,  or  if 
they  or  either  of  them  should  be  dead  before  the  making 
of  the  said  award,  to  their  respective  personal  representa- 
tiyes  who  should  require  the  same,  on  or  before  the  1st  day 
of  Trinity  Term  next  ensuing  the  day  of  the  date  there* 
of,  or  on'or  before  any  other  day  to  which  the  said  arbitrator 
should  by  any  writing  under  his  hand  from  time  to  time 
enlai^e  the  time  for  making  his  said  award/'  And  the 
arbitrator  was  to  be  "  at  liberty,  if  he  should  think  fit, 
to  examine  the  parties  to  the  suit,  who  were  to  produce 
before  him  all  such  books,  deeds,  papers  and  writings  in 
their  or  rither  of  their  custody  or  power  relating  to  the 
matters  in  difference,  as  he  should  require/'  Meetings 
were  firom  time  to  time  held  before  the  arbitrator  until  the 
27th  of  December,  when  the  defendant  died.  During  the 
month  of  January,  1842,  several  applications  were  made  to 
the  arbitrator  to  proceed  with  the  reference,  who  declined 
to  do  so  until  there  was  a  legal  representative  of  the  de- 
fendant* In  August,  the  defendant's  will  was  proved  in 
the  Prerogative  Court  of  Canterbury  by  Elizabeth  Holbrook, 
the  widow  and  sole  executrix  of  the  defendant.  After 
several  applications,  the  arbitrator  appointed  a  meeting  for 
the  6th  January,  1843,  notice  whereof  was  given  to  the 
defendant's  attorney.  The  plaintiffs  accordingly  attended 
by  counsel  before  the  arbitrator,  but  no  one  appeared  on 
the  other  side;  and  the  arbitrator  stated  that  the  defend- 
ant's attorney  had  served  him  with  notice  on  behalf  of  the 
executrix,  that  in  consequence  of  the  defendant's  death  the 
cause  had  abated,  and  protesting  against  his  making  any 
award  thereon.  He  then  declined  to  proceed  with  the 
reference,  and  recommended  an  application  to  the  Court. 


1843. 
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£xck.  of  Pleas,  The  time  for  making  the  award  had  been  firom  time  to  time 
'  -    dnly  enlai^ed. 

Lkwih 

«• 

HoLBRooK«  Montagu  ClianUfers  now  moyed  for  a  rule  to  shew  cause 
why  the  arbitrator  should  not  proceed  with  the  reference, 
and  make  and  publish  his  award  as  if  the  defendant  were 
still  living. — ^Although  in  ordinary  cases  the  death  of  one 
of  the  parties  operates  as  a  revocation  of  the  arbitra- 
tor's authority,  it  is  not  so  where,  as  in  this  case,  the 
order  of  reference  expressly  provides  for  the  event,  by 
directing  the  award  to  be  delivered  to  the  personal  repre- 
sentatiyes.  [Lord  Abinffer,  C.  B. — ^What  power  have  we 
to  compel  the  executrix  in  this  case  to  go  before  the 
arbitrator:  how  can  we  enforce  this  agreement  after  the 
death  of  one  of  the  parties  ?  We  cannot  attach  the  execu- 
trix.] It  must  be  implied  here  that  the  intention  of  the 
parties  was,  that  the  death  of  either  should  not  revoke  the 
arbitrator's  authority ;  and  if  the  arbitrator  proceeds,  his 
award  will  be  good  (a),  though  it  cannot  be  enforced  by 
attachment. 

Parke,  B. — If  you  go  on  with  the  reference  and  get 
your  award,  then  you  have  a  remedy  against  the  personal 
representative,  because  the  defendant  has  agreed  that  his 
assets  shall  be  bound  thereby;  but  the  Court  has  no 
power  to  direct  the  arbitrator  to  proceed. 

Rule  refused. 


(a)  See  TyUr  v.  Janes,  3  B.  &  C.  144,  and  Clarke  y.  CrofU,  4  Bing. 
143  ;  12  Moore,  349. 
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Exeh.  ofPleoM^ 
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Wilson  v.  Brett.  ' 

^  Jan.  27. 

L/ ASE. — The  declaration  stated^  that  the  plaintiff,  at  the  A  person  who 

request  of  the  defendant,  caused  to  be  delivered  to  the  de-  gVa^tukouiiy,  at 

fendant  a  certain  horse  of  the  plaintiff  of  great  value,  to  '^Jf^j'J^fo/'jh"" 

wit,  &c.,  to  be  by  the  defendant  shewn  to  a  certain  person  purpose  of 

,       '     .  -  ,  ,  ,  ,.  5   11       shewing  him  for 

to  the  plaintiff  unknown,  and  to  be  re-dehvered  by  the  sale,  is  bound, 
defendant  to  the  plaintiff  on  request,  and  that  thereupon  „^^  J^^"^  g^'^^ 
it  then  became  and  was  the  duty  of  the  defendant  to  take  "  *>«  aciuaiiy 

*'  possesses;  and 

dqe  and  proper  care  of  the  said  horse,  and  to  use  and  ride  if  proyed  to  be 
the  same  in  a  careful,  moderate,  and  reasonable  manner,  versant  with 
and  in  places  fit  and  proper  for  that  purpose:  yet  the  tom^hels" 
d^endant,  not  regarding  his  duty  &c.,  did  not  nor  would  equally  liable 

^  ^  ^  J  '  with  a  borrower 

take  due  and  proper  care  of  the  said  horse,  but  on  the  for  injury  done 
contrary  used  and  rode  the  same  in  a  careless,  immoderate,  whiie^  ridden  by 
and  improper  manner,  and  in  unfit  and  improper  places,  ^^™* 
&;c.,  whereby  the  said  horse  was  injured,  &c. — Plea,  not 
guilty. 

At  the  trial  before  Uolfe^  B.,  at  the  London  Sittings  in 
this  term,  it  appeared  that  the  plaintiff  had  intrusted  the 
horse  in  question  to  the  defendant,  requesting  him  to  ride 
it  to  Peckham,  for  the  purpose  of  shewing  it  for  sale  to  a 
Mr.  Margetson.  The  defendant  accordingly  rode  the 
horse  to  Peckham,  and  for  the  purpose  of  shewing  it,  took 
it  into  the  East  Surrey  Race  Ground,  where  Mr.  Marget- 
son was  engaged  with  others  playing  the  game  of  cricket : 
and  there,  in  consequence  of  the  slippery  nature  of  the 
ground,  the  horse  slipped  and  fell  several  times,  and  in 
falling  broke  one  of  his  knees.  It  was  proved  that  the 
defendant  was  a  person  conversant  with  and  skilled  in 
horses.  The  learned  Judge,  in  summing  up,  left  it  to  the 
jury  to  say  whether  the  nature  of  the  ground  was  such 
as  to  render  it  a  matter  of  culpable  negligence  in  the  de- 
fendant to  rijde  the  horse  there;  and  told  them,  that  under 
the  circumstances,  the  defendant,  being  shewn  to  be  a 

VOL.  XI.  I  u.  w. 


114  CASES   IN    THE    EXCHEQUER^ 

Exeh.  of  PUat,  person  skilled  in  the  management  of  horses^  was  bound  to 
take  as  much  care  of  the  horse  as  if  he  had  borrowed  it; 
and  that^  if  they  thought  the  defendant  had  been  negli- 
gent in  going  upon  the  ground  where  the  injury  was  done^ 
or  had  ridden  the  horse  carelessly  there,  they  ought  to 
find  for  the  plaintiff.  The  jury  found  for  the  plaintiff, 
damages  5/.  10s. 

Byles,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection. — There  was  no  evidence  here  that  the 
horse  was  ridden  in  an  unreasonable  or  improper  manner, 
except  as  to  the  place  where  he  was  ridden.  The  defend- 
ant was  admitted  to  be  a  mere  gratuitous  bailee;  and 
there  being  no  evidence  of  gross  or  culpable  negligence, 
the  learned  Judge  misdirected  the  jury,  in  stating  to  them 
that  there  was  no  difference  between  his  responsibility  and 
that  of  a  borrower.  There  are  three  classes  of  bailments; 
the  first,  where  the  bailment  is  altogether  for  the  benefit 
of  the  bailor,  as  where  goods  are  delivered  for  deposit  or 
carriage;  the  second,  where  it  is  altogether  for  the  benefit 
of  the  bailee,  as  in  the  case  of  a  borrower;  and  the  third, 
where  it  is  partly  for  the  benefit  of  each,  as  in  the  case  of 
a  hiring  or  pledging.  This  defendant  was  not  within  the 
rule  of  law  applicable  to  the  second  of  these  classes.  The 
law  presumes  that  a  person  who  hires  or  borrows  a  chattel 
is  possessed  of  competent  skill  in  the  management  of  it, 
and  holds  him  liable  accordingly.  The  learned  Judge  should 
therefore  have  explained  to  the  jury,  that  that  which  would 
amount  to  proof  of  negligence  in  a  borrower,  would  not  be 
sufficient  to  charge  the  defendant,  and  that  he  could  be 
liable  only  for  gross  or  culpable  negligence. 

Lord  Abinoer,  C.  B. — We  must  take  the  summing  up 
altogether;  and  all  that  it  amounts  to  is,  that  the  de- 
fendant was  bound  to  use  such  skill  in  the  management  of 
the  horse  as  he  really  possessed.    Whether  he  did  so  or  not 
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was,  as  it  appears  to  me,  the  proper  question  for  the  jury.  Etch,  tf  p/*«, 
I  think,  therefore,  that  the  direction  was  perfectly  right, 
and  that  no  rule  ought  to  be  granted. 

Parke,  B. — I  think  the  case  was  left  quite  correctly  to 
the  jury.  The  defendant  was  shewn  to  be  a  person  con- 
versant with  horses,  and  was  therefore  bound  to  use  such 
care  and  skill  as  a  person  conversant  with  horses  might 
reasonably  be  expected  to  use:  if  he  did  not,  he  was  guilty 
of  negligence.  The  whole  effect  of  what  was  said  by  the 
learned  Judge  as  to  the  distinction  between  this  case  and 
that  of  a  borrower,  was  this ;  that  this  particular  defendant, 
being  in  fact  a  person  of  competent  skiU,  was  in  effect  in 
the  same  situation  as  that  of  a  borrower,  who  in  point  of  law 
represents  to  the  lender  that  he  is  a  person  of  competent 
skill.  In  the  case  of  a  gratuitous  bailee,  where  his  profes- 
sion or  situation  is  such  as  to  imply  the  possession  of  com- 
petent skill,  he  is  equally  liable  for  the  neglect  to  use  it. 

Alderson,  B. — ^The  learned  Judge  thought,  and  cor- 
rectly, that,  this  defendant  being  shewn  to  be  a  person  of 
competent  skill,  there  was  no  difference  between  his  case 
and  that  of  a  borrower;  because  the  only  difference  is,  that 
there  the  party  bargains  for  the  use  of  competent  skill, 
which  here  becomes  immaterial,  since  it  appears  that  the 
defendant  has  it. 

RoLFE,  B. — The  distinction  I  intended  to  make  was, 
that  a  gratuitous  bailee  is  only  bound  to  exercise  such  skill 
as  he  possesses,  whereas  a  hirer  or  borrower  may  reason- 
ably be  taken  to  represent  to  the  party  who  lets,  or  from 
whom  he  borrows,  that  he  is  a  person  of  competent  skill. 
If  a  person  more  skilled  knows  that  to  be  dangerous  which 
another  not  so  skilled  as  he  does  not,  surely  that  makes  a 
difference  in  the  liability.  I  said  I  could  see  no  differ- 
ence between  negligence  and  gross  negligence — that  it 

i2 
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Exch,  rf  Pleat f  was  the  Same  thing,  with  the  addition  of  a  vituperative 

'     epithet ;  and  I  intended  to  leave  it  to  the  jury  to  say  whe- 

WiLtoN       ther  the  defendant,  being,  as  appeared  by  the  evidence,  a 

Brktt.       person  accustomed  to  the  management  of  horses,  was  guilty 

of  culpable  negligence. 

Rule  refused. 


Mackintosh  and  Dwyer  v.  Marshall. 
Jan^  28. 

The  Shipping  ASSUMPSIT  on  a  policy  of  insurance  at  and  from  New- 

Jjatinglhe^**'''  fouudlaud  to  Liverpool,  effected  by  George  Mackay,  as 

lime  of  a  vcs-  agent  foT  the  plaintiffs,  on  a  ship  called  the  Elizabeth,  in- 

primft  facie '  cluding  risk  of  craft,  boats,  and  lighters  of  every  descrip- 

a^tnrtln  tiou,  valucd  at  -£550,  in  oU.    The  defendant  pleaded,  1st, 

to  whalltYo"  ^^^  assumpsit ;  2ndly,  that  Mackay  was  not  the  agent  of 

tains,  as  the  the  plaintiffs ;  Srdly,  that  the  plaintiffs  were  not  interested 

must  be  pre-  in  the  oil ;  4thly,  that  the  ship  was  not  lost  by  the  perils 

iTk^nowiciigrof  ^^  *^®  *^* '  ^*bly,  that  he  subscribed  the  said  policy  and 

Its  contents,  made  the  said  promise  as  in  the  declaration  mentioned, 

from  haviDg  \ 

access  to  it  in  after  the  said  ship  or  vessel  had  sailed  on  the  said  voyage 

his  business :  '^^  the  Said  policy  mentioned,  and  that  the  said  subscrip- 

Insurcr^^a**  ^^^  *^^  promisc  Were  obtained  from  him,  the  defendant, 

letter  vrritten  ijy  the  fraud,   falsehood,   and  misrepresentation  of  the 

for  the  pur-  ,   .      .«,  .  ,  .  ,        .  «      .,. 

pose  of  effect-  plaintiffs,  to  Wit,  as  to  and  concerning  the  time  of  sailing 

suranTOj^lnade  o^  ^be  said  ship  or  vcsscl,  and  the  time  of  sending  and  dis- 

menrand  con-  P^tebiug  of  the  Order  to  insure  the  said  oil  in  the  said 

ceaiment  as  to  policy  mentioned,  and  by  the  fraudulent  concealment  from 

the  time  of  the      ,        ,    -      -•  i         i         !•.«.«  .      « 

Tessei's  sailing,  the  defendant  by  the  plaintiffs  of  certam  facts  and  infor- 
w^te^^eiyfng'  nation  which  before  and  at  the  time  of  procuring  the  said 
upon  that  re-  policy  and  subscription  were  known  to  the  plaintiffs,  and 
did  not  in  fact   were  then  material  to  be  known  by  and  ought  then  to  have 

look  at  the  list, 

but  acted  upon 

the  representation  in  making  the  insurance : — Held^  that  the  underwriter  was  not  bound  by 

the  contents  of  the  list,  so  as  to  render  the  misrepresentation  and  concealment  by  which  he  was 

misled  immaterial,  and  that  it  was  the  duty  of  the  Judge  to  have  pointed  out  to  the  jury  that 

misrepresentation  and  concealment. 
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been  communicated  to  the  defendant,  to  wit,  amongst  Exeh,  of  Pieat, 
other  things,  as  to  and  concerning  the  time  of  sailing  of    ^  ^      . 
the  said  vessel,  and  as  to  and  concerning  the  said  voyage    Mackintosh 
in  the  said  policy  mentioned.  Marshall. 

The  replication  took  issue  on  the  first  four  pleas,  and  to 
the  last  replied,  that  the  subscription  and  promise  were  not 
obtained  from  the  defendant  by  the  fraud,  falsehood,  misre- 
presentation or  fraudulent  concealment  of  the  plaintiffs. 

At  the  trial  before  Matde,  J.,  at  the  last  Liverpool  Assizes, 
it  appeared  that  the  plaintiffs  were  merchants.  Mackintosh 
living  at  Liverpool  and  Dwyer  at  St.  John's,  Newfoundland, 
and  the  defendant  was  an  underwriter  at  Lloyd's,  living  in 
London.  It  appeared  that,  on  the  27th  of  January,  1842, 
Mackay,  a  broker,  went  to  Lloyd's,  where  he  saw  the  de- 
fendant, and  shewed  him  the  following  letter,  which  he  had 
received  from  the  plaintiff  Mackintosh. 

"Liverpool,  26th  January,  1842. 
''We  have  advices  from  St.  John's,  Newfoimdland,  of  the 
27th  ultimo,  of  train  oil  being  shipped  on  board  the  Eliza- 
beth, Spence  master,  for  this  port,  to  the  amount  of  £550 — 
a  new  vessel,  and  to  sail  the  end  of  the  month.  Will  you 
have  the  goodness  to  effect  insurance  for  the  above  sum, 
which  we  trust  will  be  done  at  the  lowest  rate  of  the  day?" 

The  defendant  named  the  premium  30«.  per  cent.,  which 
was  the  rate  for  an  ordinary  risk,  and  the  slip  was  signed, 
but  the  policy  was  not  signed  until  the  following  day,  the 
%th  of  January.  The  broker  and  the  defendant  went 
into  the  room  where  the  shipping  lists  were  kept,  and  the 
broker  referred  to  a  St.  John's  list,  which  was  lying  on  the 
table.  He  said  he  would  not  undertake  to  say  that  the 
defendant  ever  looked  at  the  list,  but  in  that  list  there  was  a 
statement  in  writing,  that  it  had  arrived  by  the  ship  Amelia. 
The  broker  said,  "  I  told  the  defendant  the  original  was 
on  board  the  Elizabeth,  and  the  slip  was  then  signed."  The 
broker  then  stated  that  on  the  following  day  he  met  the 
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Bxeh.  of  Pleat,  defendant,  who  said  he  had  heard  that  the  Elizabeth  had 
1843 

^     sailed  on  the  27th  of  December,  and  if  there  were  any  loss 

Mackintosh  he  should  require  to  ascertain  the  correspondence  of  the 
Maasuali.  plaintiff,  in  order  to  ascertain  whether  the  plaintiff  had  not 
correct  information  of  the  day  the  vessel  sailed.  A  witness  of 
the  name  of  Oughterson,  a  merchant,  also  stated  that  he 
himself  had  goods  on  board  the  Elizabeth,  and  that  on  the 
24th  of  January  he  had  received  a  letter  from  a  corre- 
spondent at  Greenock  about  the  Elizabeth,  and  that  on  the 
26th,  which  was  the  day  that  Mackintosh  sent  instructions 
to  insure,  he  met  Mackintosh  on  'Change,  and  told  him  he 
had  heard  from  Greenock,  and  that  he  merely  said  to  him, 
without  shewing  the  letter,  "  I  have  advices  of  the  27th  of 
December,  and  they  were  not  aware  the  Elizabeth  had 
sailed/*  The  list  which  had  been  referred  to  by  the  broker  at 
Lloyd's  was  offered  in  evidence,  but  was  objected  to  by  the 
defendant's  counsel,  on  the  ground  that  the  defendant, 
although  the  broker  pointed  to  it  on  the  table,  was  never 
shewn  to  have  looked  at  it.  The  learned  Judge,  however, 
admitted  ^he  list,  and  it  was  read,  and  on  the  front  of  it 
was  written  "  Original  per  Elizabeth."  On  the  back  of  it 
there  was  a  statement  that  the  Elizabeth  sailed  on  the  27th 
of  December  from  St.  John's.  The  defendant  put  in  evi- 
dence two  letters  written  by  the  plaintiff's  partner  at  St. 
John's,  containing  directions  to  him  to  insure.  The  first 
letter  was  dated  St.  John's,  24th  December,  1841,  and  was 
in  the  following  terms : — 

''We  have  shipped  on  board  the  Elizabeth,  Spence 
master,  to  your  address,  8479  gallous  of  cod  oil  and  2428 
gallons  of  cod  blubber,  and  27  cwt.  junk,  amounting  to 
£550  sterling.  She  is  to  sail  about  the  25/A  instant.  She 
is  a  new  vessel.  You  could  endeavour  to  save  the  in- 
surance—give three  or  four  days.  It  will  all  depend  on 
the  weather  you  have  at  home." 

This  letter  was  proved  to  have  been  received  by  Mack- 
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intosh  on  the  15th  of  January.    The  second  letter  was  in  ^Bxeh,  of  Pieas, 

1843 
nearly  the  same  terms^  and  was  also  dated  on  the  24th  ^ 

December,  but  it  did  not  leave  till  the  30th,  and  came  Machntosh 
by  the  Amelia.  This  letter  said — ''  You  can  allow  her  Marshall. 
from  sixteen  to  twenty  days.  You  can  run  a  reasonable 
risk  to  save  the  insurance,  but  all  will  depend  on  the  state 
of  the  weather  on  the  other  side.''  The  Amelia  met  with 
bad  weather,  and  put  into  Cork,  and  this  letter  bore  the 
Cork  post  mark  of  the  19th  of  January,  and  the  Dublin 
post  mark  of  the  20th  of  January,  and  in  the  ordinary 
course  would  arrive  in  Liverpool  on  the  21st  of  January. 
Upon  that  letter  Mr.  Mackintosh  had  indorsed  that  he 
received  it  on  the  24th.  The  defendant's  counsel  con- 
tended that  the  insurer  ought  to  have  communicated  these 
letters  to  the  underwriter,  to  give  him  the  opportunity  of 
forming  his  judgment  upon  them ;  and  that  he  ought  at 
all  events  to  have  informed  the  underwriter  that  he  was 
endeavouring  to  save  the  insurance.  The  learned  Judge 
left  the  case  to  the  jury,  saying,  that  the  plaintiffs  con- 
tended that  the  statement  of  Oughterson,  that  the  vessel 
had  not  sailed  on  the  27th,  superseded  the  letters  which  he 
had  received,  and  the  intimation  as  to  the  time  of  sailing  on 
the  25th  was  merged  in  the  subsequent  more  accurate  in- 
formation of  the  27th ;  and  he  added,  the  words  "  about 
the  end  of  the  montV  would  comprehend  the  last  five  or 
six  days  of  the  month.  The  learned  Judge  then  said — 
'*  Another  ground  has  been  a  good  deal  relied  on  by  the 
defendant>,  namely,  the  direction  not  to  insure  until  a  rea- 
sonable risk  had  been  run.  In  my  opinion  that  is  not  a 
circumstance  which  the  insurer  is  bound  to  communicate.'' 
And  he  left  it  to  the  jury  to  say  whether  on  the  whole 
there  was  any  misrepresentation  or  concealment;  and  the 
jury  found  their  verdict  for  the  plaintiffs. 

Knowhs,  in  Michaelmas  Term  (November  4),  moved 
for  a  new  trial,  on  the  ground  that  the  Shipping  List 
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^^.  rfPUw,  at  Lloyd's  was  improperly  received  in  evidence,  and  also 
1^*^^*        on  the   ground  of  misdirection,  and  the  verdict  being 

jlT^l^^ii^u  against  the  evidence.     First,  the  list  pointed  to  at  Lloyd's 
*'  was  not  receivable  in  evidence.    The  broker  did  not  say 

the  list  contained  any  information  as  to  the  time  of  the 
Elizabeth's  sailing,  and  his  saying  that  the  original  was 
on  board  the  Elizabeth  was  of  itself  likely  to  lead  to  the 
supposition  that  that  list  would  not  contain  the  time  of 
the  Eh'zabeth's  sailing.  It  was  not  proved  that  the  de- 
fendant looked  at  it  [Lord  Abinger,  C.  B.  —  It  was  a 
document  at  a  place  to  which  the  defendant  had  constant 
access;  it  is  considered  accessible  to  underwriters,  and  you 
are  not  bound  to  inform  -an  underwriter  what  it  contains.] 
It  could  not,  it  is  submitted,  be  put  in  for  the  purpose  of  fix- 
ing the  underwriter  with  exact  notice  of  the  date  of  sailing, 
on  the  ground  that  he  might  have  obtained  that  knowledge 
if  he  had  searched  the  list.  If  in  any  case  you  are  seeking 
to  affect  a  party  by  shewing  a  notice  or  advertisement  in  a 
paper,  it  is  not  sufficient  to  shew  that  that  paper  is  in  a 
coffee-house  to  which  the  party  occasionally  goes,  and  where 
he  may  see  it  if  he  chooses ;  you  must  bring  the  paper  under 
the  direct  knowledge  of  the  party  to  be  charged.  [Lord 
Abinger,  C.  B. — You  always  assume  that  underwriters 
have  all  the  knowledge  to  which  they  have  the  means  of 
access  in  the  course  of  their  business  and  trade.  It  must 
be  part  of  their  occupation  to  look  at  Lloyd's  list.  The 
defendant  is  told  that  the  original  of  this  list  is  in  the  Eliza- 
beth; therefore  he  must  have  known  it  would  probably  come 
by  a  vessel  which  sailed  after  the  Elizabeth.]  The  broker 
does  not  call  the  defendant's  attention  to  the  list  as  con- 
taining the  time  of  sailing,  but  merely  points  out  the  St. 
John's  list,  and  says  the  original  is  on  board  the  Elizabeth. 
That  list  ought  not  to  have  been  received  to  shew  the 
actual  date  of  the  sailing  of  the  Elizabeth. 

Then,  secondly,  there  was  a  misdirection  on  the  part  of 
the  learned  Judge,  and  the  verdict  was  against  evidence. 
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No  doubt  the  jury  are  the  judges  whether  there  has  been  Sxch,  of  PUas, 
any  misrepresentation  or  concealment  of  a  material  fact,  '  ^ 


but  the  Court  in  all  cases  takes  upon  itself  to  decide  what  Mackintosh 
is  a  material  circumstance  to  be  disclosed,  and  therefore  it  Marsiiall. 
is  for  the  Judge  to  tell  them  whether  the  particular  cir- 
cumstance is  material  to  be  made  known  or  not.  In 
Mickards  t.  Murdoch  (a),  the  Court  took  upon  itself  to 
decide  a  point  of  that  sort;  but  the  learned  Judge  at  the 
trial  appears  to  have  overruled  that  case,  and  told  the  jury 
that  the  fact  of  the  direction  to  run  reasonable  risk,  and 
not  to  insure  till  after  a  certain  time,  was  not  a  fact  mate- 
rial to  be  known,  which  is  contrary  to  the  decision  in 
Bickarda  v.  Murdock.  Here  the  parties  calculated  the  ordi- 
nary voyage  to  be  firom  sixteen  to  twenty  days,  and  Dwyer 
tells  his  partner  to  wait  three  or  four  days  over  the  ordi- 
nary voyage.  The  underwriter  ought  to  have  every  cir- 
cumstance before  him  on  which  the  insurer  forms  his  judg- 
ment The  learned  Judge  ought,  therefore,  to  have  told 
the  jury  that  these  letters  were  material,  and  ought  to 
have  been  communicated.  And  the  letter  of  the  26th  of 
January  was  a  clear  misrepresentation. 

Lord  Abinoer,  C.  B. — I  do  not  think  there  ought  to 
be  any  rule  on  the  admission  of  improper  evidence;  I 
am  clearly  of  opinion  that  it  was  admissible :  but  on  the 
ground  of  misdirection  and  the  verdict  being  against  the 
evidence,  you  may  take  your  rule. 

Wortky  and  Crompton  now  shewed  cause. — There  were 
two  questions  in  this  cause:  the  first,  whether  there 
had  been  any  fraudulent  misrepresentation,  and  the  se- 
cond, whether  there  was  an  omission  to  communicate  a 
material  fact  The  first  letter  uses  these  expressions: 
"  She  is  to  sail  about  the  25th  instant — She  is  a  new 
vessel-— You  can  endeavour  to  save  the  insurance — Give 
(a)  10  B.  &  C.  527. 


122  CASES   IN   THE   EXCHEQUER^ 

Sxeh.  o/P/eat,  three  or  four  days.  It  will  all  depend  on  the  weather  you 
^  ^^^'  ^  have  at  home/'  That  part  of  the  letter  as  to  giving  three 
Mackintosh  or  fouT  days  was  under  the  circumstances  of  little  conse- 
Marshall.  quence^  for  it  was  a  mere  direction  to  his  partner  that  if 
the  weather  was  such  as  it  turned  out  to  be^  namely  strong 
prevailing  winds  from  the  East^  he  could  probably  afford  to 
give  three  or  four  days.  Then  the  second  letter  does  not 
state  any  time  for  sailing.  Having  received  these  two 
letters,  Mr.  Mackintosh  is  told  by  Mr.  Oughterson  on 
'Change^  "  We  do  not  hear  that  the  Elizabeth  had  sailed 
down  to  the  27th.''  That  is  not  that  he  had  heard  a  mere 
rumour^  but  that  he  had  had  the  fact  communicated  to  him 
by  his  correspondent.  After  that  communication^  Mr. 
Mackintosh  writes  the  letter  of  the  26th  of  January.  Upon 
that  the  first  question  is^  whether  there  was  a  fraudulent 
representation.  The  jury  have  found  that  there  was  none. 
It  is  clear  that  Mr.  Mackintosh  communicated  that  which 
was  the  impression  on  his  own  mind.  He  believed  that  the 
vessel  had  not  sailed  on  the  27th^  and  was  not  to  sail  till 
the  end  of  the  month.  As  to  the  fraudulent  misrepresenta- 
tion^ therefore^  the  facts  are  all  consistent  with  bona  fides^ 
and  the  jury  have  found  in  favour  of  the  plaintiffs.  Then 
as  to  the  question  of  concealment^  which  was  the  prin- 
cipal question.  The  means  were  placed  by  the  agent  of 
Mackintosh  in  the  hands  of  the  underwriter,  of  becoming 
perfectly  acquainted  with  the  time  of  the  vessel's  sailing. 
His  attention  was  pointed  to  the  list  lying  on  the  table ; 
and  on  that  list  was  written  ''Duplicate  per  Amelia — 
Original  per  Elizabeth;"  and  it  shewed  that  the  Amelia 
had  sailed  on  the  80th.  That  was  specific  information 
to  him  that  the  other  vessel  had  sailed  before  that  day, 
and  he  must  be  taken  to  have  known  it,  as  that  list  must 
be  presumed  to  be  present  to  the  mind  of  every  insurer 
at  Lloyd's  in  making  a  contract  of  this  description.  And 
in  that  list  was  stated  the  actual  day  on  which  the  ves- 
sel sailed — ''  The  schooner  Elizabeth  sailed  on  the  27th." 
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The  defendant  must  therefore  be  taken  to  be  cognizant  Sjteh,  of  PUmt 
of  that  fact.  [Lord  AHnger,  C.  B.— It  is  very  plain,  that  if  ^  18-13.^ 
he  had  seen  the  statement  of  the  day  of  the  Elizabeth  sailing.  Mackintosh 
it  would  have  altered  his  ideas  of  the  risk.  If  no  evidence  is  Marshall. 
given  of  anything  tending  to  mislead  the  underwriter,  and 
the  fact  is  stated  in  the  list,  although  he  be  not  shewn  to 
have  actually  had  any  knowledge  of  it,  yet  he  is  presumed 
to  be  acquainted  with  the  fact;  but  where  a  representation 
is  made  to  him  which  is  not  consistent  with  the  truth,  it  is 
no  answer  to  that  to  say,  that  he  might  have  found  out 
the  truth  if  he  had  searched  Lloyd's  list,  because  he  trusts 
to  the  representation.  It  is  plain  he  trusted  to  the  re- 
presentation in  the  present  case,  from  his  taking  only 
3  Of.  per  cent.,  because  other  persons  who  had  seen  the 
list  took  three  guineas.  The  only  advice  he  had  was  that 
the  vessel  would  sail  on  the  25th.]  Yes,  the  only  actual 
advice;  but  the  question  is  whether,  the  actual  fact  being 
that  she  did  not  sail  until  the  27th,  and  the  insurer  hav- 
ing that  fact  present  to  his  mind,  as  it  must  be  taken 
to  be,  there  was  anything  concealed  from  him.  [Lord 
Abinger,  C.  B. — ^Why  are  you  to  suppose  it  to  be  present 
to  the  defendants  mind  that  she  sailed  on  the  27th?] 
Because  the  list  is  acknowledged  evidence  of  it.  [Lord 
Abififfer,  C.  B. — ^Where  there  is  a  total  silence  of  the  party 
insuring  about  the  ship's  sailing,  if  there  comes  to  be  a  ques- 
tion as  to  the  time  of  sailing,  the  list  is  evidence ;  but  here 
there  is  a  positive  representation,  which  prevents  him  from 
looking  over  that  evidence.  Parke,  B. — ^The  fact  is,  the  plain- 
tiff gave  him  untrue  information — ^but  he  also  gave  him  the 
chance  of  detecting  some  part  of  it  by  looking  at  Lloyd's  list.] 
Not  the  chance  but  the  actual  means,  and  it  was  the  duty 
of  the  underwriter  to  inform  himself  of  what  the  list  contain- 
ed. [Lord  Abinger,  C.  B. — ^The  objection  here  is,  first,  that 
Mr.  Mackintosh  does  not  tell  what  he  knew,  and  secondly, 
that  he  tells  the  contrary  of  what  he  knew*     Gumey,  B. — 
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Exeh,  of  Pleas,  He  statcs  exprcsslv  that  which  is  not  true.  He  stated  "  we 
1843 
> -     have  advice  ^^  so  and  so,  when  he  had  it  not.]    The  learned 

Mackintosh  Judge  left  it  to  the  jury  to  say  what  he  meant  by  that. 
Marshall.  [Lord  Abinger,  C.  B. — No  ;  what  the  other  party  under- 
stood by  it.  The  learned  Judge  ought  to  have  told  the 
jury  that  he  concealed  what  he  knew,  and  represented  what 
he  did  not  know.  He  had  no  notice  that  the  vessel  was  to 
sail  at  the  end  of  the  month ;  it  was  only  that  certain  per- 
sons at  Greenock  had  not  heard  she  had  sailed  on  the  27th.] 
The  question  is,  with  these  means  of  knowledge  in  the 
hands  of  the  underwriter,  whether  there  was  anything  that 
was  clearly  concealed  by  the  insurer.  K  he  had  relied  on 
the  letter  from  Newfoundland  alone,  it  certainly  would  not 
have  been  the  best  information ;  he  then  would  have  con- 
cealed the  best  information ;  but  he  did  communicate  that 
which  was  the  last  intelligence  he  had;  and  his  agent 
pointed  to  the  list,  which  contained  the  means  of  informa- 
tion to  the  underwriter's  mind.  There  has  been  no  mis- 
direction shewn,  and  the  case  was  left  distinctly  to  the 
jury  whether  there  was  any  material  suppression  which 
could  have  altered  the  risk,  and  they  have  negatived  it. 

Lord  Abinoer,  C.  B. — I  am  clearly  of  opinion  that 
there  ought  to  be  a  new  trial  in  this  case.  Whether  the 
learned  Judge  made  any  mistake  or  not,  is  one  question 
to  be  considered.  I  incline  to  think  he  did ;  and  I  will 
begin  with  that  topic  on  which  I  should  say  the  learned 
Judge  has  not  adequately  directed  the  jury.  This  case 
was  moved  for  misdirection,  in  receiving  the  list  at  Lloyd's 
in  evidence.  I  said  it  was  in  all  cases  evidence  to  go  to 
the  jury,  because  the  underwriter  is  supposed  to  have  made 
himself  master  of  the  contents  of  the  list,  and  therefore  we 
refused  to  grant  a  rule  on  that  ground.  But  the  learned 
Judge  does  not  seem  to  have  adverted  to  this,  that  though 
the  list  is  evidence,  yet  if  a  party  subscribe  a  policy,  relying 
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on  the  representation  of  the  person  who  comes  to  effect  it,  Etch,  of  puas, 
which  representation  is  not  consistent  with  the  list,  then  '   ^ 

the  list  at  Lloyd's  is  no  answer  to  it,  because  though  the  Mackintosh 
underwriter  may  have  access  to  such  list,  and  may  be  pre-  Marshall. 
sumed  to  have  access  to  it,  where  there  is  nothing  to  mis- 
lead him,  yet  there  may  be  something  upon  which  he 
relied  that  misled  him  j  and  where  it  is  manifest  that  if  he 
had  adverted  to  the  list  he  never  would  have  taken  the 
premium  in  question,  it  appears  to  me  that  in  such  a  case 
the  presumption  that  he  had  looked  at  the  list  is  en- 
tirely rebutted;  and  it  must  be  considered  in  this  case,  that 
though  he  might  have  looked  at  the  list,  he  did  not,  but 
relied  on  the  representation  made  to  him.  That  repre- 
sentation was,  that  the  party  had  received  advice  from  New- 
foundland of  the  27th,  that  the  Elizabeth  had  oil  on  board, 
and  would  sail  towards  the  end  of  the  month.  Now  what 
was  the  advice  he  had  in  fact  received?  He  had  received 
the  letter  of  the  24th  December,  stating  that  she  was  then 
loading  with  a  cargo  of  oil,  and  that  she  would  sail  about 
the  25th.  That  advice  had  not  been  corrected  or  altered 
by  any  letters  he  had  received  from  his  own  correspondent 
at  Newfoundland.  He  receives,  however,  a  communication 
from  a  gentleman  or  friend  of  his  whom  he  meets  on  the 
Exchange  at  Liverpool,  that  that  gentleman  had  received  a 
letter  from  Greenock,  which  letter  states  ''  We  have  not 
heard  from  our  correspondent  at  Newfoundland  that  the 
Elizabeth  had  sailed  ilown  to  the  27th.''  That  must  be  a 
letter  written  on  the  26th  in  the  evening,  which  of  course 
would  exclude  the  27th.  In  the  first  place,  that  letter  con- 
tained no  affirmative  recognition  that  she  had  not  sailed, 
but  simply  that  the  correspondent  abroad  had  not  men- 
tioned it  in  his  advices;  and  therefore  it  was  not  at  all 
what  the  plaintiff  had  a  right  to  take  as  a  contradiction  of 
the  advice  he  had  received  from  his  own  correspondent. 
Nevertheless,  after  he  gets  the  second  letter,  which  in  all 
probability  arrived  at  Liverpool  on  the  21  st  of  January, 
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J^  f*I^H#,  lio  waits  until  the  26th,  and  then  he  sends  the  letter  in 
|M* .»«         wliich  ho  says — "I  have  received  advices  from  St,  John^s 
Mmm^im/m    uf  the  27th  of  a  cargo  of  oil  by  the  Elizabeth/'— that 
^vas  not  true, — ''and  that  she  would  sail  towards  the  end 
of  the  month," — that  was  not  true ;  he  had  received  no 
•uch  advice  even  from  the  gentleman  at  Greenock :   and 
then  his  agent  who  effects  the  policy  refers  the  defend- 
ant to  the  list  at  Lloyd's,  in  which  it  appears  there  was 
a  statement  that  it  came  by  the  Amelia,  which  sailed  on 
the  80ih.      It  was  probable  the  Elizabeth  might  have 
sailed  the  day  before,  or  the  28th,  or  on  the  morning  of 
the  80th  before  that  vessel,  because  it  is  the  practice  to 
send  duplicates  by  the  vessels  which  are  going  at  the  same 
time.     It  appears  on  the  statement  of  the  whole  facts,  that 
if  the  defendant  had  seen  the  other  side  of  the  list,  he 
would  not  have  taken  80«.  per  cent,  premium;  and  he  him- 
self, on  that  day,  after  he  had  signed  the  slip,  stated  that 
he  had  some  doubt  on  that  subject,  and  said,  "  I  must  see 
all  your  correspondence;  I  must  see  that  you  have  made  a 
fair  representation.''    It  is  plain  that  at  the  time  when  he 
agreed  to  take  the  80^.  per  cent.,  he  could  not  have  had  that 
information.    Then  his  knowledge  of  the  circumstances  as 
to  the  period  of  the  vessel's  sailing  is  rebutted,  and  the  fact 
is  established  that  he  relied  on  the  representation.    It  is 
equally  clear  that  the  representation  made  to  the  defendant 
both  states  what  is  not  true,  and  conceals  what  should  not 
have  been  concealed, — ^the  representation  which  the  assured 
had  received,  both  of  which  were  material  to  the  under- 
writer :  therefore  I  think  that  on  this  groimd  the  defence 
was  clearly  made  out.    Whether  the  rule  should  be  made 
absolute  without  costs  or  not,  seems  to  depend  upon  whe- 
ther the  learned  Judge  left  too  much  to  the  jury.   I  should 
say  that  though  it  be  generally  true  that  the  materiality 
of  the  description  is  a  question  for  the  jury,  yet  the  Judge 
ought  to  take  care  that  the  jury  are  not  misled  by  any  thing 
that  comes  out  in  the  evidence ;  and  in  this  case  I  do  not 
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find  from  the  notes  on  either  side^  or  the  notes  of  the  learned  Exeh.  of  Pieat, 
Judge^  that  he  cautioned  the  jury  against  giving  credit  to  the    .   ^  '  . 
assertion  made  in  argument,  that  they  were  bound  to  con-  Mackintosh 

Vm 

sider  the  underwriter  as  knowing  the  contents  of  that  list.  I  Maeshall. 
think  he  ought  to  have  told  them,  under  the  circumstances, 
that  they  were  bound  to  presume  he  did  not  know  them.  He 
seems  to  have  fallen  into  an  error  by  not  observing  the 
distinction,  which  if  Mr.  fVortley  looks  through  the  cases 
on  this  subject  he  will  find  to  be,  that  the  materiality  of 
such  a  document  at  Lloyd's  depends  entirely  on  the 
silence  of  all  parties  respecting  the  day  of  the  vessel's  sail- 
ing. Where  there  is  no  wrong  representation  about  it, 
no  communication  calculated  to  mislead,  then  the  docu- 
ment at  Lloyd's  is  competent  evidence,  where  the  means 
of  knowledge  are  common  to  both.  Those  are  the  only 
cases  in  which  that  document  concludes  the  underwriter. 
Upon  the  whole,  I  am  inclined  to  think  the  best  way  will 
be  to  make  the  rule  absolute  for  a  new  trial,  and  let  the 
costs  abide  the  event. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  I  quite 
concur  with  my  Lord  Abinger,  that  there  has  been  a  con- 
cealment of  material  facts,  and  also  an  allegation  of  facts 
which  really  were  untrue. 

Alderson,  B. — I  am  of  the  same  opinion.  I  tliink,  the 
moment  it  appeared  that  the  party  was  communicating  a 
letter,  which  clearly  stated  that  the  vessel  was  to  sail  sub- 
sequently to  the  27th  of  December,  before  the  jury  could 
consider  the  defendant  to  have  been  bound  by  the  list  at 
Lloyd's,  they  ought  to  have  had  affirmative  evidence  that 
he  actually  did  see  it,  and  not  merely  that  he  might.  There 
is  no  evidence  to  shew  that. 

Gurnet,  B. — ^There  is  nothing  so  important  as  that  a 
fair  and  full  and  honest  communication  should  be  made  by 
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Etch,  of  Pleat,  the  person  who  insures :  it  is  even  more  essential  that  there 
1040 
^  ^     should  be  no  falsehood;  but  here  there  is  both  falsehood 

Mackintosh   and  concealment. 

Marshall.  ^^^^  absolute;  the  costs  to  abide  the  event. 


BowKER  and  Another,  Assignees  of  the  Estate  and  Effects 
of  BiCHARD  Potter,  John  Potter  and  James  Potter, 
•     2g  Bankrupts,  v.  Burdekin,  Public  Officer, 

It  is  not  neces-  1 BOVEB  by  the  plaintiffs,  as  the  assignees  of  three  bank- 

Uwy  oVa  deed  ^^V^^f  Richard,  John  and  James  Potter,  who  had  formerly 

*h*iiid^*ir  <5arried  on  business  in  co-partnership  as  cotton  spinners 

express  words ;  and  manufacturers  at  Manchester,  against  the  Bank  of 

circumstances  Manchester,  sued  in  the  name  of  their  registered  public 

McTuliSSjuan  officer.    An  interpleader  order,  dated  the  24th  November, 

be  inferred  that  1841,  was  made  bv  this  Court  on  the  application  of  the 

it  was  delivered     ,      .L    ^  -  ^. 

not  to  take  sheriff  of  Lancashire,  in  a  cause  in  which  the  Bank  of  Man- 

untu  a^ce'rtain  chestcr  wcTC  plaintiffs  and  the  said  bankrupts  were  de- 

^'erformedriT  ^^^^^ants ;  and  it  directed  "  that  the  said  assignees  bring 

will  operate  as  an  actiou  of  troYcr  against  the  judgment  creditor,  (the 

a  delivery  as        '  wo 

an  escrow  only,  plaintiffs)  to  which  he  is  to  be  at  liberty  to  plead  specially, 
deed  oTassign-  ®o  ^  ^  P^*  ^^  iB^ue  the  Validity  of  the  fiat  in  bankruptcy, 
ment,  purport-  ^nd  the  right  to  the  proceeds  under  the  execution.^'    And 

ing  to  he  made  °  ^  '^ 

by  all  three       the  Court  directed  that  the  sheriff  should  sell  the  goods 

firm,  and  to       seizcd,  and  pay  the  proceeds  into  Court, 

perwYaflLSte'       ^udcr  the  authority  of  this  order,  the  assignees  brought 

and  effects 

whatsoever  in  trust  for  the  benefit  of  creditors,  was  executed  by  one  of  them  only  I'-^Held, 

that  it  operated  to  convey  the  share  of  the  one  who  so  executed. 

And  where  one  of  the  partners  executed  such  an  assignment  of  the  partnership  property  before, 
but  the  others  did  not  execute  it  until  after,  a  fiat  in  bankruptcy  had  issued: — Held,  in  the  ab- 
sence of  any  thing  to  shew  that  the  deed  was  delivered  as  an  escrow,  that  it  amounted  to  an  act  of 
bsnkruptcy  by  the  one  who  so  executed  it,  and  that  his  share  of  the  partnership  property  passed 
to  the  assignees  under  the  fiat. 
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this  action  to  recover  the  valae  of  certain  goods  and  chattek  ^*^*-  •/  ^'^«»» 

.  1843. 

seized  by  the  said  sheriff^  under  an  execution  issued  under 

a  warrant  of  attorney  given  by  the  bankrupts  to  the  Bank 

of  Manchester. 

The  defendant  pleaded  several  pleas^  one  of  them  a  ge- 
neral denial  of  the  bankruptcy^  and  gave  notice  of  his 
intention  to  dispute  the  petitioning  creditor's  debt,  and  the 
act  or  acts  of  bankruptcy  on  which  the  fiat  was  awarded 
against  the  said  bankrupts. 

At  the  trial  before  Mauk,  J.,  at  the  Liverpool  Summer 
Assises,  1842,  the  plaintiffs  proved  various  acts  of  bank- 
ruptcy committed  by  James  and  John  Potter,  and  with 
a  view  to  establish  an  act  of  bankruptcy  against  Richard, 
they  put  in  a  deed  of  assignment  to  one  W.  V.  Cross  for 
the  benefit  of  creditors,  the  operative  words  of  which 
were  as  follows : — *^  They  the  said  Richard  Potter,  John 
Potter,  and  James  Potter  do  and  each  of  them  doth 
grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto 
the  said  W.  V.  Cross,  his  executors,  administrators, 
and  assigns,  all  and  every  the  stock  in  trade,  wares, 
merchandize,  fixtures,  household  and  other  goods,  lease- 
hold estates,  chattels  of  every  description,  sum  and  sums 
of  money,  debts  due  and  owing,  ready  money  and  se- 
curities for  money,  books,  papers,  writings,  and  all  other 
the  personal  estate  and  effects  whatsoever  and  wheresoever 
of  them  the  said  Richard  Potter,  John  Potter,  and  James 
Potter,  and  all  the  estate,  right,  title,  interest,  benefit, 
claim,  and  demand  of  the  said  Richard  Potter,  John  Pot- 
ter, and  James  Potter  of,  in,  to,  or  out  of  the  same  re- 
spectively :  to  have,  hold,  receive,  and  take  the  said  stock 
in  trade,  wares,  merchandize,  fixtures,  goods,  leasehold 
estates,  chattels,  sum  and  sums  of  money,  personal  estate, 
effects,  and  premises  mentioned  to  be  hereby  assigned, 
and  all  benefit  thereof,  unto  the  said  W.  Y .  Cross,  his  exe- 
cutors, administrators,  and  assigns,  upon  trust  nevertheless 
that  he  the  said  W.  V.  Cross,  his  executors  or  adminis- 

VOL.  XI.  K  M.  w. 
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Bieh.  e/ Pleat,  trators,  do  and  shall  with  all  conYenient  speed  absolutely 
^^  '  .  sell  and  dispose  of  all  the  said  estate  and  effects  in  their 
nature  saleable,  either  by  public  auction  or  private  con- 
tract, and  either  together  in  one  lot  or  otherwise,  for  the 
best  price  or  prices  and  most  money  that  can  be  obtained 
for  the  same,  and  collect  and  receive  all  the  debts  and 
sums  of  money  due  and  owing  as  aforesaid,  and  stand  pos- 
sessed of  the  money  arising  under  these  presents  upon  the 
trusts  hereinafter  mentioned.  And  the  said  Bichard 
Potter,  John  Potter,  and  James  Potter  do  hereby  make, 
ordain,  constitute,  and  appoint  the  said  W.  Y.  Cross,  his 
executors  or  administrators,  to  be  the  true  and  lawful 
attorney  and  attomies  for  them  the  said  parties  hereto  of 
the  first  part,  their  executors  and  administrators,  and  in 
their  name  or  names,  or  in  the  name  or  names  of  the 
said  attorney  or  attomies,  or  otherwise,  to  collect,  and  by 
legal  proceedings  or  otherwise  to  recover  and  receive 
all  and  every  the  debts  and  other  the  premises,  as  amply 
as  the  said  parties  hereto  of  the  first  part,  their  execu- 
tors or  administrators,  could  do  if  personally  present, 
with  full  power  and  authority  to  substitute  one  or  more 
attorney  or  attornies  under  them  with  like  or  limited 
powers.  And  it  is  hereby  declared  that  the  said  trustee, 
his  executors  or  administrators,  shall  stand  possessed  of 
the  monies  which  shall  arise  or  be  received  under  these 
presents,  in  trust,  after  payment  and  retention  of  all  costs, 
charges,  rents,  taxes,  and  expenses  which  may  be  sustained 
in  or  about  those  presents,  or  the  execution  of  the  trusts 
and  powers  thereof,  to  pay,  divide,  and  distribute  the  same 
unto  and  amongst  all  and  every  the  creditors  of  the  said 
Richard  Potter,  John  Potter,  and  James  Potter,  who 
shall  come  in  and  execute  these  presents,  or  otherwise 
signify  their  assent  hereto,  and  also  prove  their  debts  by 
declaration  to  be  made  under  the  act  of  Parliament  for  the 
Abolition  of  extra-judicial  Oaths,  before  a  competent  autho- 
rity (if  required  by  the  said  trustee),  on  or  before  the  1st 


HILARY  TERM^  6  YICT.  131 

day  of  October  next,  and  their  respective  execntors,  ad-  Exch,  of  pieas. 


ministrators,  and  assigns,  in  proportion  to  the  seyeral  debts 
due  and  owing  to  them  respectively  from  the  said  Bichard 
Potter,  John  Potter,  and  James  Potter,  the  same  distribu- 
tion to  be  made  by  an  equal  pound-rate  according  to  the 
amount  of  their  said  several  debts  respectively,  and  without 
any  preference  whatsoever/'  Then  followed  covenants  by  the 
three  partners  with  Cross,  that  they  the  said  parties  thereto 
of  the  first  part  should  and  would  to  the  best  of  their  power 
forthwith  make  and  deliver  a  true  and  exact  account  in 
writing  of  all  their  debts  and  affairs,  and  aid  and  assist  the 
said  trustee  in  the  management  of  the  affairs  of  the  said 
trust-estate,  and  should  not  receive  or  intermeddle  with  any 
of  the  said  estate,  but  confirm  and  allow  all  and  whatsoever 
the  said  trustee  should  lawfully  do  or  cause  to  be  done  in  or 
about  the  premises.  And  it  was  thereby  agreed  and  de- 
clared, ^*  that  it  should  be  lawful  for  the  said  trustee  to 
employ  the  said  parties  thereto  of  the  first  part,  or  any 
other  person  or  persons,  in  winding  up  the  said  trust  estate 
and  premises,  and  in  collecting,  getting  in,  and  disposing 
of  the  same  or  any  part  thereof,  and  also  in  carrying  on 
the  business  (if  the  same  should  be  carried  on  by  the  said 
trustee),  and  to  allow  to  the  said  parties  thereto  of  the  first 
part,  or  any  of  them,  or  any  other  person  or  persons  so 
employed  as  aforesaid,  out  of  the  said  trust-estate,  monies, 
and  premises,  such  sum  and  sums  as  to  the  said  trustee 
should  seem  proper:  and  the  said  several  persons  parties 
thereto  of  the  third  part  (the  creditors),  in  consideration  of 
the  premises,  did  thereby  for  themselves  severally  and 
respectively,  and  for  their  several  and  respective  heirs, 
executors,  administrators,  and  partners,  covenant,  promise, 
and  agree  with  and  to  the  said  parties  thereto  of  the  first 
part,  their  heirs,  executors,  and  administrators,  that  they 
the  said  parties  thereto  of  the  third  part  should  and  would 
accept  and  take  the  dividend  and  dividends  to  be  made  un- 
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Bxeh.  rf  PUoi,  der  and  in  pursuance  of  those  presents,  in  full  satis&c* 
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tion  and  dischai^  of  their  several  debts  owing  to  them 
respectiyely  by  the  said  parties  thereto  of  the  first  part, 
and  should  not  nor  would  at  any  time  thereafter  sue,  arrest, 
attach,  take  in  execution,  or  otherwise  impede  or  incumber 
him  the  said  W.  Y.  Cross,  in  any  manner,  on  account  of 
their  said  seyeral  debts ;  and  if  any  of  them  should  do  so 
contrary  to  the  intent  and  meaning  of  those  presents,  that 
then  the  said  parties  thereto  of  the  first  part,  their  heirs, 
executors,  and  administrators,  should  be  and  they  were  for 
ever  thereby  declared  to  be  clearly  acquitted,  exonerated, 
and  discharged  of  and  from  all  actions,  suits,  debts,  and 
demands  whatsoever  of  the  creditor  or  creditors  by  whom  he 
should  be  so  sued,  arrested,  attached,  taken  in  execution,  or 
otherwise  impeded  or  incumbered,  and  those  presents  might 
be  pleaded  in  bar  thereto  as  eflTectually  as  a  release  under 
the  hands  and  seals  of  such  creditors  respectively  for  that 
purpose  might  or  could  be :  provided  always,  that  the  said 
trustee  should  be  at  liberty  to  make  all  fair  and  usual  charges 
for  all  such  matters  and  things  as  might  be  done  by  him 
relative  to  the  said  trust-estate,  and  should  not  be  chained 
with  or  accountable  for  any  monies  or  effects,  other  than 
such  as  should  actually  come  to  his  hands  by  virtue  of 
those  presents,  nor  with  or  for  any  loss  or  damage  which 
might  happen  in  or  about  the  execution  of  the  trust  afore- 
said, without  his  wilful  neglect  or  default;  and  further,  the 
said  trustee  was  thereby  authorized  and  empowered  to  pay  or 
make  such  arrangement  with  the  creditors  whose  debts  were 
under  £5,  as  the  said  trustee  might  deem  expedient ;  and 
it  was  thereby  agreed,  that  whenever  the  funds  arising 
from  the  sale  of  any  part  of  the  estate  and  effects,  or 
firom  the  collection  of  the  debts  owing  to  the  said  estate, 
should  amount  to  £100  or  upwards,  the  amount  thereof 
should  be  paid  into  the  banking  house  of  Messrs.  Jones, 
Lloyd,  &  Co.,  bankers,  in  Manchester,  in  the  name  of  the 
said  trustee,  and  that  the  cheques  or  orders  for  drawing 
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out  the  said  money  or  any  part  thereof,  should  be  signed  Bxeh.  ^  PUat, 
by  the  said  trustee/'  ^^^' 

This  deed  was  executed  by  Richard  Potter  on  the  8th 
September,  by  John  on  the  6th  September,  and  by  James 
Potter  on  the  18th  September ;  the  fiat  was  issued  on  the 
13th,  before  the  execution  by  James.  For  the  defendant 
it  was  contended,  that  no  act  of  bankruptcy  on  which  to 
found  the  fiat  had  been  established  against  Richard, 
inasmuch  as  the  assignment  being  a  joint  deed,  and  not 
having  been  executed  by  James,  the  intended  third  party 
to  it,  until  after  the  fiat,  it  had  no  existence  in  law  at 
the  time  the  fiat  issued.  The  case  went  to  the  jury,  who 
found  that  acts  of  bankruptcy  had  been  committed  by 
John  and  James  independently  of  the  assignment,  and 
with  respect  to  Richard,  that  he  had  committed  an  act  of 
bankruptcy  by  executing  the  assignment,  and  not  other- 
wise. The  plaintiffs  had  a  verdict  for  JE15,000,  and  the 
learned  Judge  certified  on  the  record  that  the  acts  of 
bankruptcy  were  proved,  reserving  leave  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Plati  having,  in  Michaelmas  Term,  obtained  a  rule  to 
shew  cause  why  a  nonsuit  should  not  be  entered,  or  why 
the  damages  should  not  be  reduced  to  the  amount  which 
the  sheriff  had  paid  into  Court, 

Knowles,  Tomlinson,  and  Hoggins  now  shewed  cause. — 
The  plaintiffs  do  not  intend  to  argue  the  rule  as  to  the 
reduction  of  damages.  \Parkej  B. — ^The  Court  were  of 
opinion  that  you  ought  to  be  confined  to  the  amount  of 
the  proceeds  of  the  goods.]  Then  the  remaining  ques* 
tion  is,  whether  Richard  Potter  committed  an  act  of  bank- 
ruptcy by  executing  the  assignment.  It  cannot  be  dis- 
puted that  the  rule  is,  that  deeds  take  effect  not  from  their 
date,  but  firom  their  delivery ;  for  in  Sheppard's  Touch- 
stone, 72,  it  is  so  laid  down — ''  All  deeds  do  take  effect 
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Exek.  4ff  pum,  from,  and  therefore  have  relation  to,  the  time,  not  of  their 
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date,  but  of  their  delivery."    To  constitute  an  act  of  bank- 
ruptcy of  this  nature,  there  must  be  the  firaudulent  intent 
to  delay  creditors,  and  also  the  execution  of  the  deed.  The 
fraudulent  intent  is,  however,  the  main  ingredient.  Here  the 
fraudulent  intent  did  exist  on  the  8th  of  September,  when 
Bichard  Potter  executed  the  deed,  and  the  deed  operated 
from  that  time.   Where  one  joint  tenant  conveys  away  the 
joint  property,  or  his  share  of  it,  he  thereby  severs  the  joint; 
tenancy,  and  as  to  his  share  the  conveyance  is  effectual. 
There  never  could  have  been  a  question  upon  this  subject, 
except  for  the  doubt  expressed  by  Lord  Eldan  in  Dutton  v. 
Morrison  (a).    After  alluding  to  the  cases  of  Small  v.  Oad- 
ley  (6),  Worsley  v.  De  Mattos  (c),  and  Harmon  v.  Fisher  (rf), 
his  Lordship  says—"  The  question  then  is,  whether  with- 
in the  principles  of  those  decisions  this  deed  is  an  act  of 
bankruptcy,  attending  to  the  true  construction  of  it  alto-  » 
gether;   to  what  was  intended  to  be  done,  and  what  is 
considered  as  not  intended,  if  the  whole  that  was  in- 
tended was  not  capable  of  being  done.    Admitting  that 
this  was  not  intended  to  be  a  several  deed,  but  the  creditors 
through  the  mutual  agreement  of  all  were  to  derive  a 
benefit  against  each,  if  two  retired  from  that  agreement 
and  no  bankruptcy  had  occurred,  could  the  creditors  have 
taken  advantage  of  the  deed  against  one  who  executed, 
but  who,  it  must  be  admitted,  did  not  mean  to  execute,  so 
as  to  give  the  deed  any  effect,  unless  the  others  devoted 
their  shares  of  the  property  to  the  same  purpose  ?    I  doubt 
whether  that  would  be  the  legal  effect;  as  in  many  cases 
the  law  considers  a  variety  of  instruments  as  forming  one 
transaction,  and  would  not  give  effect  to  any  instrument 
unless  the  whole  transaction  was  completed.    If  this  in- 
strument had  been  delivered  as  an  escrow,  there  could  be 


(a)  17  Ves.  193;  1  Rose,213.  (c)  1  Burr.  4C7. 

(6)  1  P.  VTms.  427.  (r/)  Cowp.  117. 
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no  doubt :  and  if  it  was  deUvered  by  one  only,  for  no  other  Exeh.  rf  pieat, 

1843 
reason  but  that  the  others  could  not  execute,  has  that  act 

any  effect  preventing  his  continuing  a  trade,  or  dedicating 
his  property  to  any  purpose  whatsoever?  Under  such 
circumstances  I  am  unwilling  to  decide  this  question 
myself;  the  more  so  from  reflecting  upon  the  necessity 
of  extreme  caution  in  determining  what  is  an  act  of 
bankruptcy,  and  the  consequences  that  may  follow  in 
criminal  proceedings,  from  permitting  a  commission  to 
issue  or  to  go  upon  a  doubtful  act  of  bankruptcy/'  And 
he  proceeds  to  say,  that  unless  there  were  other  acts  of 
bankruptcy,  a  case  ought  not  to  be  directed.  It  turned 
out  that  there  were  other  acts  of  bankruptcy,  and  this  ob- 
jection was  given  up.  That  case  only  expresses  the  existence 
of  a  doubt  in  Lord  Eldon's  mind  at  the  time,  whether  any 
interest  would  pass,  having  reference  to  the  intention  of  the 
parties,  which  was  a  doubt  rather  upon  the  fSacts  than  upon 
the  law.  In  that  case  the  deed  never  was  complete,  and  so  far 
it  is  distinguishable  from  this.  But  there  is  another  ground 
on  which  Lord  Eldon*8  judgment  proceeded,  namely,  on  its 
being  admitted  that  the  transfer  was  intended  to  be  a  joint 
act;  he  says, — ''admitting  that  this  was  not  intended  to  be  a 
several  deed.''  Now  in  the  present  case  the  deed  is  several 
as  well  as  joint;  for  the  words  of  the  granting  part  are  ''  they 
the  said  Bichard  Potter,  John  Potter  and  James  Potter  do 
and  each  of  them  doth"  &c.,  which  words  make  it  a  several 
as  well  as  a  joint  conveyance.  It  cannot  be  pretended  that 
this  was  delivered  as  an  escrow,  and  that  is  the  only  case 
in  which  a  deed  does  not  operate  from  the  delivery.  It  was 
not  delivered  to  a  stranger,  but  to  a  party  who  was  to  take  a 
benefit  under  it,  nor  was  it  accompanied  by  words  indicating 
any  intention  to  deliver  it  as  an  escrow.  It  may  perhaps  be 
said  that  the  old  cases  on  this  subject  have  been  overruled, 
and  that  apt  words  for  that  purpose  are  no  longer  necessary; 
but  if  that  be  so,  still  the  jury  are  to  form  an  opinion  from 
all  the  circumstances  whether  the  intent  was  to  deliver  ab- 
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Exch,  of  Pleat,  solately  or  conditionally.  Perhaps  Johnson  v.  Baker  {a) 
'  ^  will  be  cited;  but  although  it  was  there  held  that  what  are 
BowKKK  termed  apt  words  of  delivery  were  not  necessary,  that  case 
BuBDuiN.  ^  distinguishable,  for  there  the  deed  was  not  deUvered  to 
a  party  interested  but  to  a  stranger,  and  the  old  law  was 
not  overruled  in  other  respects.  In  Murray  v.  7%e  Earl  of 
Stair  {b),  a  subscribing  witness  to  a  bond  stated  that  it  was 
delivered  by  the  obligor  as  his  deed,  but  that,  before  and  at 
the  time  of  the  execution,  it  was  agreed  that  it  should  re- 
main in  his  (the  subscribing  witness's)  hands  until  the  death 
of  A.  B.  and  until  certain  securities  were  given  up,  and 
that  the  bond  was  given  up  to  him  upon  that  condition; 
and  it  was  held  that  it  was  a  question  of  fact  for  the  jury 
upon  the  whole  evidence,  whether  the  bond  was  delivered 
as  a  deed  to  take  effect  from  the  moment  of  the  delivery, 
or  whether  it  was  upon  the  express  condition  that  it  was 
not  to  operate  as  a  deed  until  the  death  of  A.  B.  and  until 
the  securities  were  given  up.  But  in  that  case  also  there 
was  a  delivery  to  a  stranger,  and  there  was  something  said 
at  the  time  of  the  execution  to  render  it  conditional.  Here 
it  is  not  pretended  that  anything  was  said  at  the  time  of 
the  execution  of  the  deed  to  indicate  any  condition,  nor  is 
there  anything  to  shew  a  conditional  and  not  an  absolute 
delivery.  In  all  cases  a  deed  takes  effect  from  the  date  of 
the  delivery,  except  in  the  case  of  an  escrow ;  and  then  it 
refers  to  the  second  delivery,  because  the  party  to  whom  it 
is  first  delivered  has  no  authority  to  deliver  it  over  until 
the  condition  be  performed.  But  here  there  is  nothing 
to  indicate  any  second  delivery  or  any  condition,  and 
the  case  must  follow  the  common  rule  of  law,  which  is 
that  a  deed  has  effect  from  the  date  of  the  delivery. 
In  Graham  v.  Graham  (c).  Chief  Baron  Eyre  says, — "The 
counsel  for  the  plaintiff  agree  that  Dr.  Graham  could 


(a)  4  B.  &  Aid.  440.  (b)  2  B.  &  Cr.  82 ;  3  D.  &  R.  278. 

(r)  1  Vefl.  juu.  724. 
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not  liaye  been  compelled  to  do  any  act  to  complete  his  £«eA.  0/  puom, 
Toluntary  bounty;  bat  insist  that  he  had  completed  the 
bounty  he  intended  and  conld  not  recall  it;  and  particu- 
larly his  executors  could  not.  At  law  these  bonds  must  be 
considered  as  escrows^  to  be  deliyered  to  the  obligee  upon 
the  performance  of  the  condition ;  and  then  they  take  efPect 
firom  their  original  sealing  and  delivery ;  and  the  rule  of  law 
is^  that  though  the  obligor  and  obligee  are  both  dead  before 
the  condition  performed,  yet  upon  the  performance  of  it  the 
condition  is  good  to  charge  assets.''  And  he  cites  as  autho- 
rity for  this  Peryman^s  case,  5  Bep.  84  b.  The  case  of  Doe  d. 
Gamona  v.  KniglU  (a)  bears  strongly  on  the  present.  It  was 
there  held,  that  where  a  party  to  any  instrument  seals  it, 
and  declares  in  the  presence  of  a  witness  that  he  delivers  it 
as  his  deed,  but  keeps  it  in  his  own  possession,  and  there  is 
nothing  to  qualify  that,  or  to  shew  that  the  executing  party 
did  not  intend  it  to  operate  immediately,  except  the  keep- 
ing the  deed  in  his  hands,  it  is  a  valid  and  efPectual  deed ; 
and  a  delivery  to  the  party  who  is  to  take  by  the  deed,  or 
to  any  person  for  his  use,  is  not  essential.  That  doctrine  is 
stronger  than  is  necessary  to  support  the  present  case. 
And  it  was  also  there  held,  that  delivery  to  a  third  person 
for  the  use  of  the  party  in  whose  favour  the  deed  is  executed, 
where  the  grantor  parts  with  all  control  over  the  deed, 
makes  the  deed  effectual  from  the  instant  of  such  delivery, 
although  the  person  to  whom  the  deed  is  so  delivered  be 
not  the  agent  of  the  party  for  whose  benefit  the  deed  is 
made.  [Lord  Abinger,  C.  B. — If  the  intent  was  to  com- 
mit an  act  of  bankruptcy,  the  intention  has  been  accom- 
plished, because  the  execution  of  the  deed  would  place  the 
goods  in  the  hands  of  the  assignee.]  Certainly;  the  inten- 
tion is  a  necessary  ingredient  in  the  act  of  bankrupt<7,  and 
must  exist  at  the  time  of  the  execution  of  the  deed,  and 
you  cannot  make  a  deed  fraudulent  by  matter  ex  post  facto. 
(a)5  B.  &  C.  671;  8  D.  &  R.  348. 
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Ejreh.  of  pums^  One  of  the  reasons  given  in  the  books  for  the  operation  of 
a  deed  as  an  escrow^  and  to  what  period  it  shall  relate^  is, 
that  it  shall  relate  to  the  first  delivery,  if  it  be  necessary  that 
it  shall  so  relate  in  order  to  give  eifect  to  the  deed.  The 
first  delivery  is  the  delivery  to  a  party  to  authorize  him 
to  deliver  it;  the  second  is  the  delivery  of  it  as  a  deed; 
and  this,  therefore,  does  not  break  in  upon  the  maxim  that 
a  deed  takes  e£fect  from  the  date  of  the  delivery.  The  parties 
here  are  joint-owners,  and  in  the  same  position  as  the 
joint  tenants  of  a  real  estate.  Now  suppose  this  had  been 
the  conveyance  of  a  real  estate,  there  can  be  no  question 
it  would  have  conveyed  the  two  shares  of  John  and  Richard 
from  the  moment  of  its  delivery.  It  was  expressly  held 
in  Denne  d.  Bowyer  v.  Judge  (a),  that,  where  one  devises 
land  to  five  trustees,  to  sell  and  apply  the  money  to  certain 
uses,  and  afterwards  makes  the  same  persons  his  executors, 
they  do  not  take  the  land  as  executors,  but  as  devisees  in 
trust  and  joint  tenants;  and  that  at  any  rate  the  case  is 
not  helped  by  the  stat.  28  Hen.  8,  c.  4,  so  as  to  pass  the 
whole  estate  upon  the  production  of  a  conveyance  purport- 
ing to  be  executed  by  the  five,  but  the  execution  of  which 
by  three  only  could  be  proved :  but  that,  taking  it  to  be  a 
conveyance  by  the  three  only,  it  would  sever  the  joint 
tenancy,  and  convey  three-fifths  of  the  estate,  to  be 
held  in  common  with  the  two  remaining  parts.  That  is 
exactly  the  case  before  the  Court,  except  that  in  that  case  it 
was  a  conveyance  of  a  real  estate,  and  in  the  present  it  is  a 
conveyance  of  a  chattel.  So,  in  Hooper  v.  Ramsbottom  (6), 
it  was  held,  that  if  the  vendor  of  a  leasehold  estate  de- 
livers the  conveyance  as  an  escrow,  to  take  effect  on 
payment  of  the  residue  of  the  purchase-money,  the  pro- 
perty in  the  title-deeds  of  the  estate  is  so  vested  in  the 
vendee,  that  the  vendor,  obtaining  possession  of  them  and 

(a)  11  East,  288.  (6)  6  Taunt.  12. 
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pawning  them^  confers  on  the  pawnee  no  right  to  detain  Bxch.  of  ruat, 
them  after  tender  of  the  residue  of  the  purchase-money. 
That  could  only  have  been  so  held  upon  the  ground  that 
the  vendee  took  an  interest  in  the  estate  from  the  very 
moment  of  the  execution.  Now  here  it  is  submitted  that^ 
where  it  is  intended  that  three  joint  tenants  should  alien- 
ate, and  two  of  them  execute  the  deed  and  the  third  does 
not  execute  itj  the  two  who  do  so  have  severed  their 
joint  estate  by  the  conveyance,  and  have  passed  their 
interest  to  the  party  to  whom  they  conveyed.  And  there 
are  authorities  to  shew,  that  the  moment  a  party  executes 
an  assignment  of  his  property,  and  thereby  deprives  him- 
self of  the  means  of  carrying  on  his  trade  and  distributing 
his  property  amongst  his  creditors,  that  moment,  although 
the  deed  remain  in  his  own  possession  and  is  never 
acted  upon  at  all,  he  commits  an  act  of  bankruptcy.  It 
was  so  decided  in  Botcherley  v.  Lancaster  (a).  There,  for 
all  that  appeared,  the  deed  never  had  been  out  of  the 
bankrupt's  possession,  and  yet  it  was  held  to  be  an  act  of 
bankruptcy.  Aud  in  Tappenden  v.  Burgess  {b),  it  seems 
to  have  been  decided  that  a  provision  in  the  deed,  that  it 
should  be  void  if  the  trustees  should  think  fit,  did  not 
prevent  its  being  an  act  of  bankruptcy.  All  these  cases 
shew  that  a  deed  of  assignment  is  an  act  of  bankruptcy  as 
soon  as  it  is  executed.  The  deed  takes  effect  firom  the 
time  it  is  delivered,  unless  it  be  delivered  as  an  escrow, 
and  there  is  no  pretence  for  saying  that  this  deed  was 
delivered  with  any  such  intention.  This  rule  therefore 
ought  to  be  discharged. 

Wortley  and  W.  H.  Watson,  in  support  of  the  rule. — 
The  real  question  is,  whether  this  deed  had  any  operation 
at  all  before  the  fiat,  and  whether  it  operated  to  transfer 

(a)  1  Ad.  &  EU.  77 ;  3  Nev.  &  Man.  383.  (6)  4  East,  250. 
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MmoH,  of  PUat,  the  property  of  the  bankrupt  before  the  bankruptcy.  The 
1843.  question  turns  on  the  words  of  the  Bankrupt  Act,  (6  Geo. 
4  c.  16),  which,  after  enumerating  various  acts  of  bank- 
ruptcy, says — "  or  cause  to  be  made,  either  within  this 
reahn  or  elsewhere,  any  firaudulent  grant  or  conveyance  of 
any  of  his  lands,  tenements,  goods  or  chattels,  or  make  or 
cause  to  be  made  any  fraudulent  surrender  of  any  of  his 
copyhold  lands  or  tenements,  or  make  or  cause  to  be  made 
any  firaudulent  gift,  delivery,  or  transfer  of  any  of  his 
goods  or  chattels,  every  such  trader  doing,  suffering,  procur- 
ing, executing,  permitting,  making,  or  causing  to  be  made, 
any  of  the  acts,  deeds,  or  matters  aforesaid,  with  intent  to 
defeat  or  delay  his  creditors,  shall  be  deemed  to  have 
thereby  committed  an  act  of  bankruptcy .''  The  question 
therefore  is,  did  this  individual  before  the  issuing  of  the 
fiat  make  any  gift,  delivery,  or  transfer  of  any  of  his  goods 
or  chattels.  Now  the  deed  purports  to  be  a  conveyance  by 
all  the  three  partners  of  the  joint  property,  in  trust  for  the 
benefit  of  their  creditors ;  it  is  not  for  the  benefit  of  the 
separate  creditors  of  each  partner,  but  of  the  joint  creditors 
of  the  firm.  Until  the  deed  is  executed  by  the  other  two 
partners,  it  is  inoperative.  There  is  a  power  to  collect 
debts  granted  by  the  three,  and  the  party  cannot  proceed 
to  collect  them  until  he  has  the  authority  of  all  three. 
Then  it  is  an  assignment  of  the  partnership  property  to 
this  trustee  to  be  sold,  and  he  has  no  power  to  sell  a  single 
particle  until  the  whole  three  have  executed  the  deed.  He 
has  only  power  to  sell  the  entire  stock  in  trade,  and  divide 
the  proceeds  equally  amongst  the  creditors;  so  that  until  the 
three  execute  he  has  no  power  at  all.  Suppose  one  only  to 
execute  the  deed,  the  trustee  has  no  power  whatever  to  in- 
terfere in  the  business  in  conjunction  with  the  other  part- 
ners. If  a  deed  be  not  executed  according  to  its  intention 
and  object,  it  is  inoperative.  [Lord  Abinffer,  C.  B. — It  is 
a  transfer  of  all  Richard's  share  of  the  joint  interest,  and 
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it  was  intended  to  delay  creditors,  and  is  therefore  an  act  Etch,  rf  PUas, 

1843 
of  bankruptcy.    It  would  have  the  effect  of  transferring  all 

his  portion  of  the  joint  interest  at  least.  Parke,  B. — ^That 
would  be  the  effect  unless  you  can  make  out  that  this  deed 
was  delivered  as  an  escrow,  not  to  take  effect  until  all  the 
partners  had  signed.]  We  must  look  at  the  whole  of  the 
deed,  to  see  the  object  of  it;  and  although  the  fact  of 
the  delivery  of  the  deed  as  an  escrow  is  not  foimd,  yet,  as 
Lord  Eldon  says  in  Button  v.  Morrison,  it  is  in  the  nature 
of  a  deed  not  to  take  effect  unless  the  others  execute.  The 
question  of  delivery  as  an  escrow  is  a  question  of  fact ;  and 
it  may  be  inferred  from  the  nature  of  the  deed,  as  well  as 
from  the  circumstances  that  took  place  at  the  time.  It  is 
not  necessary  for  a  person  to  say  "  1  deliver  this  deed  as  an 
escrow,^'  or  to  use  any  particular  words.  Richard  Potter  had 
no  power  of  transferring  the  interest  in  the  partnership 
goods,  or  to  make  the  trustee  a  copartner  with  the  others. 
The  deed  was  only  intended  to  have  one  operation,  and  that 
was  as  a  joint  assignment  of  the  whole  interest  in  the  stocky 
to  be  divided  amongst  the  creditors.  It  is  said  that  the  intent 
to  delay  creditors  must  be  co-existent  and  contemporaneous 
in  all  respects  with  the  execution  of  the  conveyance  :  but 
that  is  not  correct.  There  are  many  cases  where  the  intent 
may  exist  at  one  time  in  the  mind,  and  the  act  be  made 
complete  at  another;  in  the  case  of  an  escrow,  the  intent  to 
defeat  creditors  must  exist  at  the  time  when  the  deed  is  com- 
pletely executed,  and  becomes  no  longer  an  escrow.  The  in- 
tention of  the  deed  may  be  collected  from  the  deed  itself,  of 
which  the  Court  are  the  judges.  This  deed  shews  that  it  was 
delivered  in  the  nature  of  an  escrow.  One  of  the  powers 
is  to  collect  debts  due  to  the  joint  estate  :  and  the  trustee 
could  have  no  such  power  until  the  three  had  executed  the 
deed.  Then  again,  the  creditors  undertake  to  accept  a 
dividend;  that  must  be  a  dividend  upon  the  whole  estate, 
not  upon  one  or  two  shares  of  it;  and  therefore  the 
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Bxch.  of  Pieas,  creditors  would  not  be  bound  by  itj  and  it  could  not  be 
enforced  against  Bichard  Potter  only,  unless  executed 
by  all  the  parties.  And  if  a  party  brought  an  action 
against  Richard  Potter,  it  would  be  no  answer  to  say  that 
he  had  executed  this  deed.  In  Button  v.  Morrison,  the 
deed  was  not  in  point  of  fact  ever  executed  by  the  third 
party :  and  Lord  Eldon  says, — "  The  question  then  is,  whe- 
ther, within  the  principles  of  those  decisions,  the  deed 
is  an  act  of  bankruptcy;  attending  to  the  true  intent 
and  effect  of  it,  taken  altogether ;  to  what  was  intended 
to  be  done,  and  to  what  is  to  be  considered  as  not 
intended  if  the  whole  that  was  intended  was  not  capable  of 
being  done/'  His  Lordship  therefore  looked  to  the  whole 
of  the  deed,  to  collect  what  the  intention  of  the  parties 
was.  And  he  says,  ^^  Admitting  that  this  was  not  intended 
to  be  a  several  deed,  but  the  creditors,  through  the  mutual 
agreement  of  all,  were  to  derive  a  benefit  against  each,  if 
two  retired  from  that  agreement,  and  no  bankruptcy  had 
occurred,  could  the  creditors  have  taken  advantage  of 
the  deed  against  the  one  who  executed,  but  who,  it  must 
be  admitted,  did  not  mean  to  execute  so  as  to  give 
the  deed  any  effect,  unless  the  others  devoted  their  shares 
of  the  property  to  the  same  purpose  ?''  Such  was  mani- 
festly the  intention  here.  It  was  not  an  assignment 
for  favouring  some  particular  creditors,  but  all  the  cre- 
ditors, who  were  to  take  it  in  full  discharge  of  their 
debts,  and  an  assignment  by  one  of  the  firm  could  not 
be  enforced  against  a  creditor.  Assuming  this  not  to  be 
strictly  in  the  nature  of  an  escrow,  it  must,  from  the 
nature  of  the  deed  itself,  and  from  its  contents  and  mode 
of  operation,  be  taken  to  have  been  a  deed  which  the 
parties  could  not  have  intended  should  take  effect  at  all, 
unless  it  were  executed  by  all :  and  the  principle  of  an 
escrow  is  merely  that  its  operation  is  to  be  suspended. 
This  instrument  comes  strictly  within  that  principle,  and  if 
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80^  it  was  not  before  the  fiat  a  complete  and  perfect  con-  BjxH.  of  Pieaf^ 
veyance  to  establish  an  act  of  bankruptcy  within  the 
meaning  of  the  act^  which  must  be  construed  strictly  in 
this  respect.  The  cases  which  have  been  cited  are  not  in 
point.  Graham  y.  Graham  and  Peryman's  case  only  de- 
cided, that  where  a  deed  is  delivered  as  an  escrow,  when  it 
afterwards  becomes  complete,  it  takes  effect  for  some  pur- 
poses from  the  time  of  its  delivery ;  but  that  was  not  for 
the  purpose  of  an  act  of  bankruptcy,  which  is  essentially 
different,  but  for  the  purpose  of  conveying  the  property. 
Here,  until  the  execution  by  all  the  parties,  this  condition 
by  the  creditors  to  accept  a  dividend  in  satisfaction  of  all 
their  debts  could  not  take  effect,  and  if  so,  it  could  not 
be  enforced  against  Richard  Potter  until  executed  by  all, 
and  consequently  it  was  not  a  perfect  deed  before  the  fiat 
issued.  The  case  of  Denne  v.  Judge  has  nothing  to  do  with 
the  present;  it  merely  establishes  that  a  simple  convey- 
ance by  three  out  of  five  trustees  conveys  the  estate  of  the 
three.  There  there  were  no  mutual  conditions  or  stipula- 
tions to  affect  the  conveyance.  Hooper  v.  Ramsboitom  only 
decided,  that  when  the  deed  is  delivered  as  an  escrow,  it  is 
out  of  the  control  of  the  vendor.  Boicherley  v.  Lancaster 
does  not  appear  to  have  been  much  discussed,  and  the  only 
question  there  was,  whether  a  conveyance,  perfect  in  all 
other  respects,  had  any  operation  as  a  conveyance  of  the 
property,  notwithstanding  it  had  been  kept  in  the  grantor's 
own  possession,  and  not  acted  upon  or  put  in  force.  Those 
cases  therefore  do  not  at  all  affect  this  question.  But  the  ques- 
tion here  is,  whether  this  conveyance,  looking  at  who  were 
the  conveying  parties  to  it,  their  relative  position  to  each 
other,  and  their  relation  to  the  parties  of  the  third  part,  and 
the  object  of  the  deed,  can  have  any  effect  until  it  is  ex« 
ecuted  by  all ;  and  if  so,  can  it  be  complete,  so  as  to  consti- 
tute an  act  of  bankruptcy  within  the  meaning  of  the  act  of 
Parliament,  until  it  \&  executed  by  all  the  three  partners  ? — 
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Esek.  of  Pleat,  They  cited  also  Gordon  v.  Wilkinson  [a)  and  Higgins  v. 
^  ^^'^    M'Adam{b). 

BOWKIR 

V, 

BuRDBKiK.  Lord  Abinoer,  C.  B. — ^I  am  clearly  of  opinion  that  this 
rule  ought  to  be  discharged.  It  appears  to  me  that  the 
jury  have  correctly  found  that  this  deed  was  executed  by 
the  party  in  question  with  a  view  to  delay  creditors,  and  to 
defeat  the  object  of  the  bankrupt  laws.  If  a  man  executes 
a  deed  by  which  he  conveys  his  property  away  with  a  view 
fraudulently  to  defeat  his  creditors,  or  to  evade  the  bank-* 
rupt  laws,  that  is  an  act  of  bankruptcy.  Mr.  Wortley 
contends  that  this  deed  could  not  take  effect;  that  it  was 
executed  by  the  last  of  the  three  parties  who  did  execute 
it  after  the  fiat,  and  therefore  that  the  previous  execution 
goes  for  nothing.  It  appears  to  me,  however,  that  the  act 
of  bankruptcy  of  each  party  is  complete  at  the  time  he 
executes  the  deed.  Suppose  the  third  partner  had  died 
before  he  executed  the  deed,  could  that  have  altered  the 
effect  of  this  deed  as  regards  the  other  two  7  They  did 
what  in  themselves  at  that  moment  lay,  by  the  execu- 
tion of  a  deed,  to  convey  away  their  effects  in  fraud  of  the 
bankrupt  laws ;  and  the  subsequent  death  of  a  partner 
could  not  alter  that  act.  Richard  Potter  executed  the  deed 
on  the  8th,  and  James  not  until  the  13th.  Suppose  that 
between  the  8th  and  13th  Richard  had  died,  and  that  James 
had  executed  the  deed  in  due  time  before  the  fiat :  Mr. 
Woriley's  argument,  if  it  is  to  prevail  at  all,  would  shew 
that  the  effect  of  that  would  be,  that  Richard's  property  did 
not  pass  by  the  deed  until  such  time  as  the  last  partner 
had  executed  it,  and  therefore  that  his  property  passed  to  his 
executors,  and  vested  a  beneficial  interest  in  them.  I  think 
that  such  could  not  be  the  case.  I  think  the  property  vested 
immediately  upon  the  act  of  bankruptcy,  in  whomsoever 

(a)  8  T.  R.  607.  (h)  3  Y.  &  Jerv.  1. 
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might  be  the  lawAil  commissioner.  If  Richard  had  executed  Bxch.  of  PUat, 
the  deed  expressly  upon  a  condition  that  his  partner  should 
execute  it  afterwards^  and  that  had  been  proved  to  the  sa- 
tisfaction of  the  jury,  and  they  had  found  it  to  be  so,  the  deed 
would  then  have  been  inoperative  till  the  last  partner  had 
executed.  But  that  is  not  so:  the  deed  is  executed  by  him 
to  take  such  effect  as  he  could  give  to  it  at  the  moment, 
and  it  does  pass  all  his  property  in  the  joint  effects.  Whe- 
ther the  assignee  might  do  with  it  as  the  parties  intended 
he  should  do  with  it,  if  the  other  parties  did  not  exe- 
cute it,  is  another  question ;  but  surely  it  vested  in  the 
assignee  all  the  property  which  the  executing  party  trans- 
ferred outof  himself ;  and  therefore  even  supposing  that  he 
alone  had  intended  to  commit  an  act  of  bankruptcy,  would 
not  the  conveyance  of  all  his  joint  interest  in  that  pro- 
perty, which  was  to  pay  his  debts  and  his  partners',  if  he 
made  that  conveyance  with  a  view  to  defeat  his  creditors, 
have  been  an  act  of  bankruptcy,  though  the  others  had 
not  executed  it  7  It  appears  to  me  that  it  has  the  effect 
of  vesting  in  the  assignees  the  whole  of  such  property  as  he 
could  pass  to  them  by  that  deed,  because  he  did  not  deliver 
it  as  an  escrow,  but  as  a  deed  to  take  effect  immediately 
at  that  moment,  and  it  did  then  take  effect.  Though  the 
effect  may  not  be  altogether  that  which  he  contemplated, 
yet  the  legal  operation  of  the  instrument  is  to  place  the 
property  in  the  hands  of  the  assignee,  and  to  divest  it  out  of 
himself.  That  is  all,  I  think,  which  is  required  by  the  act  of 
Parliament  to  make  it  an  act  of  bankruptcy.  I  cannot  consi- 
der that  there  is  any  evidence  in  this  case  of  an  intention  to 
deliver  the  deed  in  the  nature  of  an  escrow.  There  is  nothing 
to  shew  that  Lord  Eldon,  in  the  case  cited,  raised  a  doubt 
whether  that  fact  might  not  be  inferred,  but  only  whether  he 
could,  sitting  as  Chancellor,  say  it  was  afi  act  of  bankruptcy 
without  referring  it  to  a  jury ;  he  does  not  say,  if  the  jury 
were  tofind  that  the  deed  was  not  delivered  as  an  escrow, 
but  that  the  party  executed  and  delivered  it  simply,  that 

VOL.  XI.  L  M.  w. 
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Eick.  of  Pieoi,  would  not  be  an  ad;  of  bankruptcy;  the  doubt  he  raises  is, 
whether  as  Chancellor  he  ought  to  infer  that  to  be  so  with- 
out having  the  interyention  of  a  jury.  We  have  here  the 
jury  in  a  Court  of  law,  who  find  that  the  deed  was  executed 
with  a  view  to  defeat  the  bankrupt  laws. 

Parks,  B. — ^I  am  of  the  same  opinion,  and  think  this 
rule  must  be  discharged.  With  respect  to  the  points  to 
which  Mr.  WortUy  has  directed  a  great  part  of  his  argu- 
ment, whether  this  fiat  could  be  supported  if  this  was  a 
deed  executed  as  an  escrow  on  the  8th  of  September,  and 
which  did  not  take  effect  as  a  complete  conveyance  until 
the  ISthj  and  after  that  period  of  the  day  in  which  the 
fiat  was  issued,  if  that  were  a  question  in  the  case,  I  own 
I  should  concur  with  him,  because  I  think  it  necessary, 
in  order  to  support  the  fiat,  which  is  grounded  on  an  act  of 
bankruptcy  by  a  fraudulent  conveyance,  that  there  should 
be  at  the  time  of  it,  that  is,  during  every  portion  of  the 
day  on  which  the  fiat  was  issued,  some  complete  fraudulent 
conveyance  by  which  the  property  was  divested  from  the 
bankrupt;  and  in  the  event  of  this  deed  having  been  de- 
livered as  an  escrow,  not  to  take  effect  until  a  condition 
was  performed,  which  was  not  performed  until  a  time  sub- 
sequent to  the  fiat,  I  think  there  would  have  been  no  firaudu- 
lent  conveyance  within  the  meaning  of  the  bankrupt  laws, 
and  therefore  that  the  fiat  could  not  be  supported.  That 
is  on  the  assumption  that  this  deed  is  to  be  held  to  have 
been  delivered  as  an  escrow.  But  that  is  a  fact  we  are  not  to 
assume  at  all,  but  the  reverse;  because,  on  looking  at  the 
learned  Judge's  note,  I  take  it  to  be  clear  that  this  point  of 
delivery  as  an  escrow  was  conceded  by  the  defendant : — ^in 
truth  it  was  a  deed  executed  in  the  ordinary  form  as  an  ab- 
solute conveyance,  and  the  only  point  that  was  made  was, 
whether  a  deed  which  was  executed  as  an  absolute  convey- 
ance would  the  less  be  an  act  of  bankruptcy,  because,  on 
looking  at  the  form  of  the  deed  itself,  you  might  come  possi- 
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bly  to  the  condosion,  that  the  parties  did  not  contemplate  &«]k-  <>/  P^^t 
that  the  deed  should  operate  as  an  act  of  bankruptcy  unless  '  ^ 

the  whole  partnership  effects  were  conveyed.  That,  I  take  Dowur 
it,  is  the  point  which  is  the  subject  of  the  reservation  of  Burdskin. 
the  learned  Judge.  In  this  case  the  execution  of  the  deed 
was  proved  in  the  ordinary  form,  and  I  take  it  now  to  be 
settled,  though  the  law  was  otherwise  in  ancient  times,  as 
appears  by  Sheppard's  Touchstone,  that  in  order  to  con- 
stitute the  delivery  of  a  writing  as  an  escrow,  it  is  not 
necessary  it  should  be  done  by  express  words,  but  you  are 
to  look  at  all  the  facts  attending  the  execution, — to  all  that 
took  place  at  the  time,  and  to  the  result  of  the  transaction ; 
and  therefore,  though  it  is  in  form  an  absolute  delivery, 
if  it  can  reasonably  be  inferred  that  it  was  delivered  not  to 
take  effect  as  a  deed  till  a  certain  condition  was  performed, 
it  will  nevertheless  operate  as  an  escrow.  That  is  the  re- 
sult of  the  two  cases  dted  in  argument,  Johnson  v.  Bakery  and 
Murray  y.  The  Earl  of  Stair.  But  there  is  no  fact  of  that 
kind  in  this  case ;  the  execution  took  place  in  the  ordinary 
way;  there  is  nothing  in  the  circumstances  of  the  case  to 
lead  to  any  inference  but  that  the  deed  was  intended  to  be 
executed  by  each  of  the  partners  for  himself*  What,  then, 
is  its  legal  effect  ?  Here  is  one  of  the  partners  who  executes  a 
deed  which  on  the  face  of  it  purports  to  convey  for  himself 
and  others  all  the  personal  property  of  the  partners,  and  ac- 
cording to  the  authority  in  Sheppard's  Touchstone,  such  a 
deed  as  that  would  operate  to  convey  all  the  separate  effects 
of  the  person  who  executed  it,  that  is,  of  Richard  Potter,  and 
it  would  equally  convey  all  the  share  that  Richard  Potter 
had  in  the  joint  effects.  That  would  in  point  of  law  operate 
as  an  act  of  bankruptcy.  If  a  man  parts  with  all  his  per- 
sonal estate,  and  all  his  share  in  the  joint  effects  of  a  busi- 
ness in  which  he  acts  as  a  trader,  that  unquestionably 
amounts  in  point  of  law  to  an  act  of  bankruptcy;  there- 
fore the  simple  question  is,  whether,  the  deed  having  that 
operation,  if  it  is  to  be  considered  as  having  been  de- 

l2 
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ExA.  of  PUas,  UTered  as  a  deed,  there  is  anything  to  be  collected  from 
^  *^  *  .  the  face  of  the  deed  itself,  from  which  we  can  say  that  it 
BowKBR  was  to  have  no  operation.  I  own  I  cannot  come  to  that 
BuRDKKi».  condnsion.  It  seems  probable  the  parties  contemplated 
that  the  other  partners  should  execute  the  deed,  but  in 
the  meantime  this  party  has  set  his  seal,  and  delivered  the 
deed  as  an  instrument  which  conveys  all  the  property  he 
has,  and  it  must  operate  as  an  act  of  bankruptcy  by  him. 
Lord  Eldon^s  dictum,  in  Button  v.  Morrison,  is  not  a  de- 
cided  opinion,  but  merely  the  expression  of  a  doubt.  He 
would  not  hold  that  instrument  to  be  an  act  of  bank- 
rupt<7,  without  sending  the  case  for  the  opinion  of  a  Court 
of  law.  We  are  sitting  in  a  Court  of  law,  and  I  think 
we  cannot  deny  to  an  instrument  executed  as  a  deed  the 
effect  of  transferring  the  property  of  the  party  who  exe- 
cutes it,  according  to  the  terms  of  it;  and  if  that  be  all  the 
property  he  has,  or  all  the  share  he  has  in  the  property  with 
which  he  carries  on  business,  the  assignment  in  point  of 
law  amounts  to  an  act  of  bankruptcy,  and  operates  as  such. 
With  all  deference  for  the  doubt  of  such  a  distinguished 
lawyer  as  Lord  Eldon,  in  Dutton  v.  Morrison,  I  own  it 
appears  to  me,  that  unless  the  deed  be  executed  as  an 
escrow,  it  at  once  operates  to  convey  all  the  property  the 
partner  has,  and  therefore  is  an  act  of  bankruptcy. 

Aldebson,  B. — I  am  of  the  same  opinion.  This  deed 
is  delivered  in  the  ordinary  form,  and  not  as  an.  escrow. 
There  are  no  circumstances  attending  the  execution  of  the 
deed  itself  which  at  all  have  a  tendency  to  shew  that  it 
was  delivered  as  an  escrow.  Then  we  look  into  the 
deed,  and  we  find  certain  clauses  on  which  the  counsel  for 
the  plaintiffs  rely,  which  make  them  conclude  that  it 
would  been  a  very  convenient  thing  if  it  had  been  deli- 
vered as  an  escrow,  for  the  purpose  of  carrying  into  effect 
more  precisely  the  supposed  intention  of  the  parties  to  the 
deed;— a  very  doubtful  question;  but  that  is  the  whole 
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extent  of  the  argument;  and  are  we,  when  there  are  no  Exch.  of  Pieat, 

cu*cuinstances  attending  the  actual  execution  of  it  to  shew  '  ^ 

that  it  was  executed  as  an  escrow,  to  infer  that  it  was  not  Bowkbr 

executed  as  a  deed,  because  it  would  have  been  convenient  bubdekin. 
that  it  should  have  been  so  executed  ? 

OuRNBTj  B. — I  am  of  the  same  opinion.  It  appears  to 
me  that  the  deed  was  quite  complete,  and  that  it  operated 
from  the  time  of  its  execution.  I  agree,  if  it  had  been  de« 
livered  as  an  escrow,  the  case  would  have  been  different. 

Rule  discharged. 


R 


Gboboe  t7.  Chambers,  Bbes,  and  Brown.  ,     »    ». 

'  Jan.  24,  25. 

^EPLEYIN.     Plea  by  the  defendants  Chambers  and  oneofthede- 

Rees,  that,  after  the  passing  of  the  5  &  6  Will  4^  c.  50,  ^eremagit'*" 

(the  Highway  Act)  (a),  the  plaintiff   was   a  surveyor  of  ^^•»  having 

formation  on 
oath  that  a  certain  tumfdke  road  was  out  of  repair,  summoned  the  sunreyor  of  the  road,  under 
5  &  6  Will.  4,  c.  50, 8.  94,  to  appear  at  a  special  sessions.  At  that  sessions  the  two  defendanu 
ordered  A.  B.  to  view  the  road,  and  report  thereon  to  them  at  another  special  sessions.  A.  B. 
having  reported  at  the  latter  sessions,  when  the  plaintiff  was  present,  that  the  road  was  out  of 
repair,  the  defendants  ordered  the  surveyor  to  repair  it  within  six  weelcs,  and  M  the  sam€  time 
ordered  him,  under  stat.  18  Geo.  3,  c.  19,  s.  1,  to  pay  21.  3t.  as  costs.  The  plaintiff  having  re- 
fused to  pay  this  sum,  and  his  goods  having  been  taken  as  a  distress  by  warrant  from  the  deiend- 
ants,  he  replevied  them,  and  brought  the  present  action  of  replevin. 

Held,  first,  that  a  single  magistrate  had  no  authority,  under  5  &6  Will.  4,  c.  50,  s.  94,  to 
summon  the  surveyor  of  turnpike  roads. 

Secondly,  that  the  defendants  could  not  inflict  costs  under  the  stat.  19  Geo.  8,  c.  19,  s.  1. 

Thirdly,  that  the  defendants  were  not  justified  in  inflicting  costs  upon  the  plaintiff,  since,  not 
having  disobeyed  the  order  of  Justices,  he  had  not  committed  any  offence. 

Fourthly,  that  an  action  of  replevin  would  lie  against  the  defendants. 


(a)  The  94th  sect,  of  that  act 
enacts,  that  if  a  highway  is  out  of 
repair,  a  justice,  receiving  informa* 
tion  on  oath,  may  summon  "  the 
surveyor  of  the  parish,  or  other 
person  or  body  politic  or  corporate 
chargeable  with  such  repairs,"  to 
appear  at  a  special  sessions :  that 
at  those  sessions  they  shall  tithcr 
appoint  a  person  to  view  the  high- 
way, or  view  it  themselves;  and  if 


it  shall  appear,  either  on  the  report 
or  view,  that  the  highway  is  not  in 
repair,  they  shall  convict  the  survey- 
or, or  other  person  liable,  in  a  sum 
not  exceeding  5/.,  and  order  the  sur- 
veyor or  other  person  to  repair  such 
highway;  and  in  default  of  such 
repairs,  the  surveyor  or  other  per- 
son shall  forfeit  a  sum  of  money 
equal  to  the  money  requisite  for  the 
repair  of  the  highway.    "  Pirovided 
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Bxek.  of  Pleas,  certain  turnpike  roads  in  the  parish  of  Pembrefr,  which 
^  ^  ^  were  highways ;  that  one  Howellsj  who  was  then  a  resi- 
dent  and  inhabitant  in  the  said  parish,  informed  the  de* 
fendant  Bees  on  oath,  that  part  of  the  said  turnpike  road 
was  not  sufficiently  repaired;  that  the  defendant  sum- 
moned the  plaintiff  to  appear  at  a  special  sessions ;  that 
the  plaintiff  did  not  appear;  that  the  justices  appointed 
one  Thomas  to  view  the  road,  and  report  to  the  justices 
at  a  special  sessions ;  that  at  such  special  sessions,  held  be- 
fore the  two  defendants  on  the  18th  November,  1841,  in 
the  presence  of  the  plaintiff,  Howells  reported  that  the  road 
was  not  in  effectual  repair;  whereupon  the  defendants 
made  an  order,  dated  the  18th  November,  1841,  whereby 
they  directed  the  plaintiff  to  repair  the  road  within  six 
weeks  firom  the  date  of  the  order;  that  the  defendants  at 
such  special  sessions,  after  making  such  order,  made  an- 
other order,  in  pursuance  of  the  stat.  18  Gteo.  8,  c.  19  (a), 
intituled  "  An  Act  for  the  Payment  of  Costs  to  Parties  on 
Complaints  determined  before  Justices  of  the  Peace  out  of 
Sessions,'^  ftc.,  against  the  plaintiff,  for  neglecting  to  re- 


ihat,  If  the  said  highway  so  out  of 
repair  is  a  part  of  the  tunipike 
road,  the  said  justices  shall  sum- 
mon the  treasurer  or  surveyor,  or 
other  officer  of  such  turnpike  road, 
and  the  order  herein  directed  to  be 
made  shall  be  made  on  such  trea- 
surer or  surveyor,  or  other  officer 
as  aforesaid,  and  the  money  therein 
stated  shall  be  recoverable  as  afore- 
said. 

(a)  **  Whereas,  by  the  law  now 
in  being,  his  Majesty's  justices  of 
the  peace  are  not  sufficiently  au- 
thorized, on  complaints  that  come 
before  them  out  of  summons,  to 
award  costs  against  either  the  per- 
son or  persons  complaining,  or 
other  person  or  persons   against 


whom  any  complaint  is  made,  as 
to  justice  may  appertain;  it  is  there- 
fore enacted,  that  when  any  com- 
plaint shall  be  made  before  any  of 
his  Majesty's  justices  of  the  peace 
for  any  county,  riding,  division, 
dty,  town  corporate,  firanchise,  or 
liberty,  and  any  warrant  or  sum- 
mons shall  issue  in  consequence  of 
such  complaint,  that  then  it  shall 
and  may  be  lawful  to  and  for  any 
justice  or  justices  of  the  peace,  who 
shall  have  heard  and  determined 
the  matter  of  the  said  complaint^  to 
award  such  costs  to  be  paid  by 
either  of  the  parties,  and  in  manner 
and  form  as  to  him  or  them  shall 
seem  fit,  to  the  party  injured." 
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*pair  the  said  high  roadsj  and  thereby  awarded  2/.  8*.  to  be  Bxch.  rf  FUoi, 
paid  by  the  plaintiff  to  Howells.  The  plea  then  averredj 
that  the  plaintiff  did  not  pay  or  give  security  for  the  said 
sunij  whereupon  the  defendants  Chambers  and  Rees  issued 
their  warrant  to  the  constables  to  ler^  2/.  %8.  by  distress 
and  sale  of  the  plaintiff's  goods,  and  deliyered  their  war- 
rant to  the  defendant  Brown,  then  being  a  constable,  who 
took  the  plaintiff's  goods  and  chattels  as  a  distress  for  the 
sum  of  21.  %8.^  until  the  plaintiff  replevied  the  same,  &c. 

General  demurrer.  The  point  marked  for  argument  on 
the  part  of  the  plaintiff  was,  that  the  justices  had  no  au- 
thority or  jurisdiction  to  make  the  order  in  the  plea  men- 
tioned.— Joinder  in  demurrer. 

E.  V.  WiUiamSf  in  support  of  the  demurrer. — ^First,  the 
justices  were  not  authorized  to  inflict  costs  under  the  stat. 
18  Gteo.  8,  c.  19,  s.  1,  in  respect  of  an  offence  committed 
under  the  S  &  6  WilL  4,  c.  60,  for  the  recital  of  the  latter 
act  shews  clearly  that  it  applies  only  to  cases  where  by 
the  laws  then  in  being  costs  could  not  be  awarded.  Again, 
to  authorize  the  awarding  of  costs  under  the  former  sta- 
tute, there  must  be  a  ^'  complaint'^  against  some  party; 
in  the  present  case  there  was  none. 

Secondly,  no  offence  has  been  committed.  The  surveyor 
is  the  mere  servant  of  the  trustees  of  the  turnpike  road, 
and  may  have  no  duty  to  perform;  or  it  may  be  that  the 
trustees  have  no  funds,  in  which  case  the  parish  would  be 
liable  to  repair  the  road.  Besides,  for  aught  that  appears 
in  this  case,  the  plaintiff  may  have  complied  with  the 
order,  and  it  is  clear  that  until  he  has  disobeyed  it,  which 
is  not  shewn  to  have  been  the  case  here,  no  offence  has 
been  committed.  The  proceedings,  also,  are  irregular  from 
beginning  to  end.  In  the  case  of  a  turnpike  surveyorn 
the  summons  ought  to  be  by  more  than  one  justice;  here 
the  summons  was  issued  by  a  single  justice. 

Thirdly,  costs  can  be  given  under  18  Geo.  3,  c.  19,  s.  1, 
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Bxck.rf  Pleat,  only  against  "the  party  injured;''  but  liere  the  informer 
did  not  answer  that  description.  It  ought  to  appear  and 
be  stated,  that  the  party  receiving  the  costs  is  the  "  party 
injured :''  it.  ▼.  Justices  of  Essex  (a).  It  is  not  enough  that 
he  is  alleged  to  be  an  inhabitant  of  the  parish;  it  ought 
to  appear  that  he  had  used  the  road :  R,  v.  I%€  Inhabitants 
of  Taunton  St.  Mary  (*),  R.  v.  Indedm  (c),  R.  v.  Smith  (rf). 
Again,  the  award  of  costs  was  illegal,  no  conviction  having 
taken  place,  which  was  necessary  to  give  the  magistrates 
jurisdiction  under  the  stat.  18  Geo.  3,  c.  19,  s.  1. 

Evans,  contra. — The  surveyor  of  turnpike  roads  is  liable 
to  be  summoned  before  the  justices  under  the  94th  section 
of  the  5  &  6  Will.  4,  c.  50,  and  as  he  was  bound  to  repair 
the  road,  and  made  no  answer  to  the  charge,  judgment  was 
properly  given  against  him,  and  costs  inflicted  under  the 
18  Geo.  3,  c.  19.  The  surveyor  is  the  party  against  whom 
the  complaint  was  made,  and  he  is  the  party  against  whom 
proceedings  are  to  be  taken.  The  stat.  5  &  6  Will.  4,  con- 
templates the  liability  of  the  surveyors  of  turnpike  roads. 
Here  the  party,  when  summoned,  does  not  allege  a  want  of 
funds,  and  is  therefore  to  be  treated  in  all  respects  as  an 
ordinary  surveyor  of  highways.  Again,  the  statement  that 
the  informer  is  an  inhabitant  is  a  sufficient  averment  that 
he  is  a  party  grieved. 

But,  secondly,  the  action  of  replevin  cannot  be  main- 
tained in  this  case:  the  proper  mode  of  proceeding  is  by 
an  action  of  trespass,  wherein  the  magistrates  would  be 
able  to  justify  under  24  (Jeo.  2,  c.  44.  Here  they  intended 
to  act  as  justices,  and  ought  not  to  be  deprived  of  the 
,  protection  conferred  upon  them  by  the  statute.  Again,  this 
distress  is  in  the  nature  of  a  statutable  execution,  and 
therefore  there  can  be  no  replevin.  Goods  taken  as  a 
distress  for  poor  rates  may,  indeed,  be  replevied;  but  there 

(fl)  7  D.  &  R.  668.  (c)  1  M.  &  Sel.  268. 

(6)  3  M.  &  Sel.  465.  (d)  3  M.  &  Sel.  133.. 
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the  remedy  is  expressly  given  by  the  stat  48  Eliz.  c.  2,  -BceA.  of  PUat, 
a.  19.     In  Wilson  v.  fVeller  (a),  the  marginal  note  is  as    .   ^      ^ 
follows :  "  Where  a  magistrate  has  competent  jurisdiction      Gborob 
and  adjudges^  and  on  refusal  to  pay^  issues  a  warrant  of    Chambsm. 
distress  and  sale^  the  goods  taken  under  it  are  not  reple- 
viable.    Dictum,  per  Richardson,  J"     And  in  Bac.  Abr. 
'^  Replevin/'  (C),  it  is  laid  down  that  "  when  an  act  of  Par- 
liament orders  a  distress  and  sale  of  goods,  this  is  in  the 
nature  of  an  execution,  and  replevin  does  not  lie.''    In  12. 
V.  Monkhouse  {b),  the  Court  granted  an  attachment  against 
the  underHsheriff  of  Cumberland,  for  granting  a  replevin 
of  goods  distrained  on  a  conviction  for  deer-stealing. — He 
also  cited  Selby  v.  Bardons  (c). 

E.  V.  Williams  was  desired  to  confine  his  argument  in 
reply  to  the  question  whether  replevin  would  lie,  and  ob- 
tained permission  to  look  into  the  authorities  on  the  sub- 
ject, and  reply  on  the  following  day. 

Lord  Abinger,  C.  B. — ^The  plaintiff  was  the  servant  of 
the  trustees  of  a  turnpike  road,  and  until  he  had  disobeyed 
the  order  of  justices  directing  him  to  repair  the  road  in 
question,  had  committed  no  offence.  The  main  question  is, 
whether  the  defendants  were  authorized  in  inflicting  costs 
upon  him  under  the  stat.  18  Geo.  8,  c.  19,  s.  1.  That  act  was 
passed  to  enable  justices,  on  complaints  that  came  before 
them  out  of  sessions,  to  award  costs  against  either  the  per- 
son or  persons  complaining,  or  the  person  or  persons  against 
whom  any  complaint  is  made,  and  that  is  to  be  done  after 
they  ''  shall  have  heard  and  determined  the  matter  of  the 
said  complaint."  The  statute  5  &  6  Will.  4  enables  them, 
without  having  recourse  to  this  statute,  to  give  costs  in  a 
case  like  the  present.     But  it  is  plain,  by  reference  to  the 

(a)  1  Brod.  &  B.  57;  3  Moore,  (b)  2  Stra.  1184. 

294.  (c)  3  B.  &  Adol.  2. 
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Bxeh.  o/  Pkat,  QUh  section  of  this  latter  act,  that  a  single  magistrate  haa 
no  power  to  summon  a  surveyor  of  tnmpike  roads :  his 
power  is  limited  in  this  respect  to  the  surveyors  of  high- 
ways, who  are  bound  to  raise  the  necessary  funds,  and  are 
prim&  fade  liable  to  repair  the  road,  and  to  those  who  are 
liable  ratione  tenurae,  or  in  any  other  mode.  Such  persons 
are  to  appear  at  the  sessions,  and  if  it  appear  that  they 
have  neglected  to  repair  the  road,  may  have  costs  awarded 
against  them.  They  may  then  be  ordered  to  repair,  and  if 
they  omit  to  do  so,  may  be  adjudged  to  pay  a  sum  of 
money,  which  is  to  be  laid  out  in  the  repair  of  the  high- 
way. In  the  case  of  a  surveyor  of  turnpikes,  a  different 
mode  is  to  be  adopted.  It  may  become  necessary  for  the 
justices  to  examine  the  state  of  the  turnpike  funds.  A 
former  statute,  3  Oeo.  4,  c.  126,  s.  109,  enables  them  to 
transfer  the  statute  duty  from  turnpike  roads  to  other  high- 
ways, if  it  can  be  conveniently  dispensed  with,  without 
endangering  the  securities  for  the  money  advanced  on  the 
tolls.  In  such  a  case  it  would  be  proper  for  them  to  order 
the  surveyor  of  turnpikes  to  repair  the  roads.  If,  there- 
fore, the  surveyor,  when  summoned,  declares  the  road  to 
be  a  turnpike  road,  it  may  become  necessary  for  the  jus- 
tices to  examine  the  state  of  the  funds ;  and  if,  after  hav- 
ing done  so,  they  make  an  order  on  him  to  repair  the  road, 
and  he  disobeys  it,  then,  and  not  till  then,  does  he  become 
liable  to  the  payment  of  costs.  In  the  present  case,  the 
order  has  not  been  disobeyed,  and  the  defendants,  there- 
fore, had  no  authority  to  award  costs.  Our  judgment 
must  be  for  the  plaintiff. 

Parke,  B. — ^I  am  of  the  same  opinion.  I  agree  with  the 
Lord  Chief  Baron  that  the  proper  construction  of  the  5  &  6 
Will.  4,  c.  95,  is,  that  a  turnpike  surveyor  is  to  be  sum- 
moned by  two  justices,  who  are  to  examine  the  accounts  of 
the  trustees,  and,  on  finding  the  fund  to  be  sufficient  for 
repairs  without  endangering  the  securities  for  the  tollsj 


HILARY   TBRM|   6  VICT.  155 

may  order  him  to  repair  the  road.  If  he  disobeys  that  **«*•  ^  ^^^^^ 
order,  he  then  becomes  liable  to  the  penalties  which  may 
be  levied  under  the  96th  section,  and  also  to  costs.  But 
even  admitting  the  correctness  of  Mr.  Evant^s  argoment^ 
that  a  turnpike  surveyor  may  be  summoned  in  the  same 
manner  as  a  highway  surveyor,  still  I  think  the  plea  bad. 
The  18  Geo.  8,  c.  19,  s.  1,  enables  justices  to  award  costs 
against  either  the  persons  complaining  or  the  person 
against  whom  the  complaint  is  made :  they  are  to  adjudi- 
cate upon  a  complaint,  and  may  then  award  costs.  In  the 
case  of  a  turnpike  surveyor,  they  should  give  him  an  oppor- 
tunity of  shewing  that  he  has  no  funds.  Bat  here  the  de- 
fendants have  not  adjudicated  upon  the  matter,  for  they 
have  not  found  that  the  plaintiff  was  guilty  of  any  mis- 
conduct ;  they  have  not  found  that  he  was  bound  to  repair 
the  road,  on  the  ground  of  his  being  in  possession  of  fdnds 
for  that  purpose.  The  circumstance  which  is  wanting  to 
give  them  jurisdiction  is,  that  they  should  have  called  the 
surveyor  before  them,  and  should  have  adjudicated  that  the 
road  was  out  of  repair  through  his  default.  Here  it  ap- 
pears merely  that  they  made  an  order,  but  it  is  not  stated 
that  that  order  was  disobeyed ;  and  therefore  no  breach  of 
duty  appears  to  have  been  committed  by  the  plaintiff. 

Aldbrson,  B. — I  am  of  the  same  opinion,  and  I  think  the 
plea  is  bad  in  substance.  I  also  agree  in  the  opinions  of 
my  Lord,  and  of  my  Brother  Parke,  as  to  the  construction 
of  the  94th  section.  If,  indeed,  the  defendants  had  at- 
tempted under  that  section  to  inflict  costs  on  the  plaintiff, 
there  would  be  this  difficulty,  that  they  would  have  to  pro* 
ceed  under  the  97th  section  of  the  5  &  6  Will.  4,  which  ap- 
plies only  to  the  case  of  an  offence  having  been  conmiitted. 
Here,  however,  no  offence  has  been  committed.  The  case 
stands  thus : — ^A.  B.  gives  information  to  a  magistrate  that 
a  turnpike  road  is  out  of  repair,  whereupon  the  magi- 
strate summons  the  turnpike  surveyor  to  appear.  The 
surveyor  was  not  bound  to  attend,  for  the  act  gives 
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Etch,  of  PUa$y  authority  to  the  justice  to  siunmon  none  but  the  parish 
^  surveyor,  or  other  person  or  body  politic  or  corporate 

chargeable  with  the  repairs  of  the  road.  But  the  trustees 
of  a  turnpike  road  are  not  chargeable  with  the  repairs  in 
this  sense  of  the  word,  for  they  are  not  liable  to  indict- 
ment. This  was  decided  in  the  case  of  Reg.  v.  7%e  Inhabit" 
ants  of  Netherthong  (a),  and  Beg.  v.  The  Inhabitants  of  St. 
George,  Hanover  Square  (6),  where  it  was  ruled  that  the  ap- 
pointment of  paving  commissioners  did  not  exempt  the 
parish  from  its  common-law  liability  to  repair  the  highways. 
The  parties  primft  facie  liable  are,  therefore,  the  persons  to 
be  summoned  in  the  first  instance.  If  the  road  is  reported 
to  be  out  of  repair,  the  justices  are  to  convict  the  surveyor 
in  a  penalty  not  exceeding  £5,  and  after  that  begins  their 
remedial  power  of  directing  the  road  to  be  repaired.  It  is  at 
this  stage  of  the  proceedings  that  the  surveyor  of  turnpikes 
is  to  be  summoned,  and  if  he  is  adjudged  to  be  liable,  he  is 
to  be  ordered  to  repair  within  a  certain  time,  and  if  guilty  of 
default,  he  is  to  forfeit  a  sum  of  money  equal  to  the  amount 
required  for  repairs.  The  justices  may  summon  the  trus- 
tees or  oth^s  acting  under  the  general  turnpike  acts,  the 
funds  in  the  possession  of  the  latter  being  in  feet  a  col- 
lateral security  for  the  repair  of  the  roads.  So,  if  there  be 
a  conviction  against  the  inhabitants,  the  fine  for  the  repair 
of  the  road  may  be  apportioned  between  them  and  the 
trustees,  care  being  taken  that  the  interests  of  the  cre- 
ditors of  the  principal  trust  are  not  affected.  In  the 
case,  therefore,  of  a  turnpike  surveyor,  the  magistrates 
have  a  discretionary  power  of  considering  what  course 
they  are  to  take.  If,  after  investigating  the  state  of  the 
funds,  they  find  the  debts  of  the  trust  to  be  inconsider- 
able, they  may  direct  the  surveyor  to  repair  the  road  with- 
in a  certain  time,  and  in  default  thereof  may  summon 
him,  and  impose  a  forfeiture  upon  him,  which,  together 
with  costs,  he  will  then  be  liable  to  pay  for  disobeying  the 
order  of  justices.    But  here  the  plaintiff  was  not  bound  to 

(a)  2  B.  &  Aid.  179.  {h)  3  Campb.  122.    . 


HILARY   TEBM^   6  VICT.  157 

pay  costs^  as  the  time  for  repairing  tlie  road  had  not  Eieh,  of  PUas^ 
elapsed ;  and  therefore  the  costs  were  inflicted  before  any 
offence  was  committed. 

OuBNEYi  B.^  concurred. 
On  the  following  day^ 

WiUiams  was  heard  in  reply. — ^The  objection  which  has 
been  taken  to  the  form  of  action  cannot  prevail.  It  is  true 
that  in  one  sense  goods  taken  in  execution  cannot  be  re- 
plevied, because  the  Court  would  attach  the  parties  for 
wntempt ;  but  it  does  not  therefore  follow  that  replevin  wQl 
not  lie.  In  many  cases  in  the  old  books  we  find  it  stated 
that  an  action  mU  not  lie,  and  the  meaning  clearly  is,  that 
the  remedy  is  altogether  misconceived;  as,  for  example,  an 
action  of  trespass  for  an  injury  to  the  reversion.  An  action 
of  debt  might  be  said,  in  one  sense,  not  to  lie  after  the  debt 
was  paid :  so  an  action  of  trespass  after  legal  satisfaction. 
In  the  same  sense  it  may  be  said  that  replevin  does  not 
lie  for  a  distress  levied  under  an  act  of  Parliament,  because 
the  justices'  adjudication  is  conclusive.  There  is  a.distinc- 
tion  between  an  objection  to  the  ,^irm  of  the  action  and  an 
objection  to  its  tnamtenance.  The  earliest  authority  on  this 
subject  is  Bradahau/s  case  (a),  in  which  it  was  ruled,  that 
in  the  case  of  an  execution,  if  the  sheriff  granted  a  replevin, 
though  it  did  not  lie,  yet  the  Court  would  not  grant  an 
attachment  for  contempt.  Later  cases  shew  that  a  different 
rule  has  since  prevailed:  Rex  v.  Burchet  (A),  Rew  v.  Monk- 
house  (c).  Rex  V.  Oliver  (rf).  In  Pearson  v.  Roberts  (e),  it 
was  held  that  an  action  of  replevin  to  recover  damages  was 
within  the  24  Geo.  2,  c.  44;  but  subsequently  the  Court 
undoubtedly  held  that  that  statute  did  not  apply  to  reple- 
vin: Fletcher  v.  WilMns  (/).    In  Tidd's  Practice,  the  rule  is 

(a)  Cited  in  Bac.  Abrid.  "  Re-  {d)  Bunbury,  14. 

plevin,"  (C.)  (e)  WUles,  668. 

(h)  8  Mod.  209.  (/)  6  East,  283. 

(c)  2StT.  1184. 
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BiteiL  if  PieoM,  thus  Stated: — ''Where  an  act  of  Parliament  orders  a  dis* 
tress  and  sale  of  goods,  as  for  a  penalty  after  conviction  on 
the  game  laws  or  on  the  highway  act,  or  for  a  fine  imposed 
upon  an  officer  by  commissioners  of  land-tax,  or  for  the 
wages  of  labourers  on  the  stat.  of  20  Geo.  2,  c.  19,  this  is  in 
the  nature  of  an  execution,  and  the  conviction  being  con- 
clusive, a  replevin  will  not  lie;  but  the  Court  in  these  cases 
will  not  stay,  though  in  some  of  them  they  granted  an 
attachment  for  contempt  against  the  officer  for  granting, 
and  the  party  for  obtaining  a  replevin/'  In  Buller's  Nisi 
Prius  (a),  it  is  said  that  replevin  may  be  brought  in  any 
case  where  a  man  has  had  his  goods  taken  from  him 
by  another;  and  the  law  is  so  laid  down  in  Com.  Dig., 
tit*  ''Replevin/'  In  the  case  of  Shamum  v.  Shannon (b), 
Lord  Bedesdale  says,  that  replevin  is  not  confined  to  a 
taking  by  distress  alone,  but  is  an  action  which  may  be 
founded  upon  any  taking  by  the  party.  The  language  of 
the  19th  sect,  of  the  43  Eliz.  c.  2  shews  that  the  legisla- 
ture considered  that  replevin  would  lie  for  a  poor-rate. — 
He  then  dted  Aylesbury  v.  Harvey  (c),  Fenian  v.  Boyle  {d), 
Banks  v.  Brand  {e)^  Attorney-General  v.  Broum  (/),  Morell 
y.  Harvey  {y),  and  Morrell  v.  Martin  (A),  the  last  of  which 
cases  was  precisely  similar  to  the  present,  and  arose  upon 
the  same  act  of  Parliament. 

Lord  Abingeb,  C.  B. — I  think  it  is  very  remarkable  that 
this  objection  was  never  taken,  when  cases  were  decided  in 
favour  of  the  plaintiff  in  replevin.  The  farther  we  look 
back  into  the  authorities,  the  less  we  find  any  trace  of  such 
an  objection,  and  I  think  it  is  too  late  now  to  raise  the 
question.  In  the  present  instance  the  doubt  has  arisen 
only  upon  the  stat.  24  Geo.  2,  which  it  has  been  decided 
does  not  apply  to  this  case;  but  the  answer  is,  that  that 

(a)  Page  52.  (e)  M.  &  Sel.  525. 

(6)  1  Scho.  &  Lef.  327.  (/)  1  Swuist.  265. 

(e)  3  Lev.  204.  (g)  4  Ad.  &  £.  684. 

(d)  2  N.  R.  399.  (A)  3  Man.  &  G.  581. 
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statute^  while  it  gave  a  certain  protection,  did  not  destroy  Sxeh.  rf  puas, 
any  remedy  or  right  of  action  previously  existing.   It  can-  '  ^ 

not  be  contended  that  the  statute  of  Elizabeth  gives  the  6>orob 
action  of  replevin  because  it  gives  a  form  of  plea,  any  Chakbeu. 
more  than  it  gives  an  action  of  trespass  because  it  gives 
a  form  of  plea.  Mr.  Evans  contended  that,  inasmuch  as 
an  avowry  imder  that  statute  must  be  sustained  by  the 
statute  itself,  it  therefore  gives  replevin.  Mr.  WUUams^s 
ai^ument  is  more  legitimate,  viz.,  that  it  recognises'  the 
right  to  bring  replevin  as  well  as  trespass.  It  is  unneces- 
sary to  decide  whether  replevin  will  lie  if  goods  are  taken 
under  a  conviction  which  is  valid;  it  is  enough  for  us  to 
decide,  that  if  the  magistrate  has  not  jurisdiction,  either 
replevin  or  trespass  will  lie;  and  the  former  has  this  advan- 
tage, that  the  party  in  that  form  of  action  can  recover  back 
his  goods  without  a  sale  being  made.  In  the  case  of  an 
execution  issuing  from  a  superior  Court,  the  order  of  the 
Court,  that  the  sheri£f  shall  levy  the  money,  shews  that  the 
law  never  intended  a  replevin,  which  would  frustratq  the 
order  of  the  Court.  In  the  case  of  a  warrant  of  distress, 
the  money  is  first  demanded,  and  if  the  party  does  not  pay, 
a  distress  is  levied  on  his  goods.  I  think  there  is  a  mate- 
rial distinction  between  the  two  forms  of  action,  and  that 
we  ought  not  to  deprive  a  party  of  his  right  to  replevy, 
unless  we  are  compelled  to  do  so  by  the  terms  of  the  sta- 
tute, which  seems  to  me  to  have  been  made  alio  intuitu 
than  to  take  away  any  such  right. 

Parke,  B. — ^I  am  of  the  same  opinion.  The  question 
now  to  be  decided  is,  simply,  whether  goods  taken  under  a 
pretended  authority  can  be  replevied.  Prim&  facie  there 
is  no  doubt  that  they  can;  for  though  in  ordinary  practice 
it  is  applied  only  to  a  distress  for  rent,  yet  a  replevin  is,  at 
common  law,  a  remedy  applicable  in  all  cases  where  goods 
are  improperly  taken.  And  I  find  no  satisfactory  authority 
to  shew  that  it  will  not  lie  where  goods  are  improperly  taken 
under  the  warrant  of  a  justice.    In  some  cases,  no  doubt. 
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jsjtc*.  i^  PUat,  the  Court  will  interfere  to  prevent  a  replevin  to  save  its 
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process  firom  being  defeated.  The  rule  is  correctly  stated  in 
Chief  Baron  Gilbert^s  Treatise  on  Replevin,  p.  188,  where 
it  is  said,  ''  If  a  superior  Court  award  an  execution,  it 
seems  that  no  replevin  lies  for  goods  taken  by  the  sheriff 
by  virtue  of  the  execution;  and  if  any  person  shall  pretend 
to  take  out  a  replevin  and  execute  it,  the  court  of  justice 
would  commit  them  for  contempt  of  their  jurisdiction,  be- 
cause by  every  execution  the  goods  are  in  the  custody  of 
the  law,  and  the  law  ought  to  guard  them,  and  it  would  be 
troubling  the  execution  awarded,  if  the  party  on  whom  the 
money  was  to  be  levied  should  fetch  back  the  goods  by  re- 
plevin, and  therefore  they  construe  such  endeavours  to  be 
a  contempt  of  their  jurisdiction,  and  upon  that  account 
commit  the  offender;  that  is,  if  a  person  attempt  to  defeat 
the  execution  of  the  Court,  they  will  treat  it  as  a  con- 
tempt, and  punish  it  by  attachment  of  the  sheriff/'  But 
Chief  Baron  Gilbert  also  says,  ''that  in  cases  in  which 
there  is  no  jurisdiction,  the  goods  may  be  replevied/'  That 
is  a  sufficient  authority.  If  the  plea  does  not  disclose  a  good 
defence,  the  defendants  must  stand  in  the  same  situation 
as  an  ordinary  wrong-doer.  I  do  not  attach  much  import- 
ance to  the  fact  of  there  being  cases  in  the  books  similar 
to  the  present,  and  in  which  this  point  has  not  been  ad- 
verted to;  the  case  of  Fentonv.  Boyle,  however,  and  the  opin- 
ion expressed  by  Lord  Redesdale  in  Shanxum  v.  Shannon, 
are  certainly  of  considerable  weight.  The  defendants  here 
have  unjustifiably  seized  the  plaintiff's  goods,  and  I  think 
we  cannot  say  that  replevin  will  not  lie. 

Aldbbson,  B. — I  am  of  the  same  opinion.  It  appears 
to  me  that  there  may  be  ground  for  saying  that  there  is 
some  matter  which  may  be  pleaded  in  justification;  but  it 
does  not  thereforefoUow  that  replevin  will  not  lie.  That 
is  the  whole  extent  of  the  authorities  that  have  been  cited^ 
which  however  were  brought  under  the  consideration  of  the 
Court  of  Common  Pleas,  in  the  case  of  Morrell  v.  Martin, 


HILARY    TERM^   6  VICT.  161 

and  not  considered  of  safficient  weight  to  prevent  the  Court  Exeh.  of  PUat, 
from  sustaining  the  action.  It  is  true,  replevin  will  not 
lie  where  there  is  a  judgment  of  a  superior  court;  for  if  you 
replevied  on  the  first  judgment,  you  could  do  so  on  the 
judgment  upon  that  also;  and  so  there  would  be  replevin 
on  replevin  ad  infinitum.  It  is  different  in  the  case  of  an 
inferior  jurisdiction,  which  is  to  be  set  right  by  the  superior. 

Judgment  for  the  plaintiff. 


CussoNs  V.  Skinner  and  Others.  j^„^  2d. 

Assumpsit  on  a  memorandum  of  agreement,  by  which  Where  an 

.  _-  J,  agreement  con- 

(amongst  other  things)  it  was  agreed  by  and  between  tainedanat- 
the  plaintiff  and  the  defendants,  for  and  on  behalf  of  l^arSoS' 
a  company  called   the  Tees  Cotton  Company,  that  the  '^"^''^^j,^*]|J® 
plaintiff  should  be  and  he  was  thereby  appointed  ma-  an  attesting 
nager  of  the  said  company;  that  his  duties  should  com-  name  was  writ- 
prisa  the  spinning  and  manufacturing  of  cottons  and  ^VnJtby the 
yams,  the  superintendence  of  the  machinery  and  steam-  ««ppo^d  wit- 
engines,  and  the  general  management  of  the  purchases  oneofthepaf- 
and   sales   of   cotton  and  manufactured  goods,  subject  Itrunient^-^' 
to  the  board  of  direction  which  might  be  appointed  by  ^1^*^^\q 
the  said  company ;   that  his  salary  should  be  iSSOO  per  ?r\mi  facie  evi^ 

,  ,  ,  '^  ,       ,        ,  « d«nce  of  there 

annum,  payable  quarterly,  to  commence  on  the  1st  day  of  being  an  attest^ 
May  then  instant,  together  with  a  further  sum  of  five  per  M^o^rcnder  u 
cent,  upon  the  net  profit  of  the  said  company,  payable  ]JJ[{i*J2*7u*t 
yearly;  that  the  agreement  should  continue  in  force  for  posed witnessk 

•^         "^  °  and  that  the 

signatures  of  the  parties  might  be  proved  by  other  evidence^ 

To  an  action  against  the  defendants,  proprietors  of  a  cotton  manufactory,  for  refusing  to  em- 
ploy the  plaintiff  as  manager  pursuant  to  agreement,  and  discharging  him  from  their  service 
before  the  period  mentioned  in  the  agreement;  the  defendants  pleaded,  that  the  plaintiff  so 
wrongfully,  disobediently^  and  unskilfully  conducted  himself  as  such  manager,  that  they^  the 
defendants^  suffered  and  sustained  great  loss,  to  wit,  to  the  amount  ofj^lOOO,  &c.: — Held,  that, 
in  order  to  support  such  a  plea,  it  was  necessary  to  shew,  not  only  disobedience,  but  such  diso- 
bedience as  occasioned  a  loss,  and  there  being  no  evidence  of  any  loss,  that  the  plea  was  not 
supported. 

Where  there  has  been  disobedience,  or  an  act  of  misconduct  by  a  servant,  known  to  the  mas& 
ter  at  the  time  he  discharges  him,  although  the  master  does  not  mention  that  as  the  precise 
ground  of  discharge,  he  may  afterwards,  by  shewing  that  the  fact  existed,  and  that  he  knew  it* 
justify  such  discharge:  but  $embl€,  that  it  is  otherwise  where  the  act  of  misconduct  was  not 
known  to  the  master  at  the  time  of  the  discharge,  as  it  could  not  then  be  the  cause  of  it. 
VOL.  XI.  M  Mk  W« 
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Bjuh,  of  Pleas,  seven  jears  from  that  present  time,  and  either  party  de- 
sirous of  then  discontinuing  it^  should  give  to  the  other 
party  six  calendar  months'  notice  in  writing: — and  the 
breach  alleged  was,  that  although  the  plaintiff  did,  from 
the  time  of  making  the  agreement,  act  as  the  manager  of 
the  company  for  a  certain  time,  to  wit,  until  the  20tb 
January,  1831,  and  although  he  was  ready  and  willing  to 
continue  to  act  as  and  be  such  manager,  and  to  perform 
and  fulfil  every  thing  on  his  part  to  be  performed,  whereof 
the  defendants  had  notice,  yet  the  defendants  did  not  nor 
would,  nor  woidd  the  said  company,  continue  the  plaintiff 
in  their  service  for  the  time  and  on  the  terms  in  the  agree- 
ment contained,  but  neglected  to  continue  him  in  their 
employment,  and  discharged  him  therefrom.  There  were 
ako  counts  for  work  and  labour,  and  on  an  account  stated. 

Pleas,  first,  non  assumpserunt;  secondly,  to  the  first 
count,  that  after  the  making  of  the  agreement,  and  before 
the  refusal  and  discharge  therein  mentioned,  to  wit,  on  &c., 
and  on  divers  other  days  and  times,  &;c.,  he,  the  said  plain- 
tiff, so  negligently,  carelessly,  wrongfully,  disobediently,  and 
unskUfuUy  conducted  himself,  as  such  manager,  towards  the 
company,  that  the  said  company  suffered  great  loss,  to  wit, 
to  t?ie  amount  of  £1000,  and  great  personal  and  other  in- 
convenience in  and  about  their  business;  wherefore,  and 
because  at  the  said  time  when,  &c.  the  plaintiff  continued 
so  to  conduct  himself,  the  defendants  refused  to  continue 
him  in  their  said  employment,  and  dismissed  him  there- 
from. There  were  also  three  other  special  pleas,  on  which 
nothing  ultimately  turned  upon  the  argument. 

The  plaintiff  to  the  second  plea  replied  de  injurift. 

At  the  trial  before  Maule,  J.,  at  the  Liverpool  Summer 
Assizes,  1842,  the  agreement  was  produced  in  evidence, 
signed  by  the  defendants,  whose  signatures  were  proved. 
There  was  at  the  bottom  of  the  agreement  the  form  of  an 
attestation,  as  follows : — ''  Signed,  sealed,  and  delivered  by 

the  said  parties,  in  the  presence  of ,''  and  then  followed 

the  name  "  W.  Smith,  jun.;*'  but  there  was  no  seal  or 
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mark,  and  the  words   "  W.  Smith,  jun/'  were  written  Exch,  of  Pittu, 

1843 
either  in  pencil  or  very  pale  ink,  and  were  proved  to  be  in 

the  handwriting,  not  of  Mr.  W.  Smith,  who  was  the  son 
of  one  of  the  defendants,  but  of  the  plaintiff.  It  was  ob- 
jected for  the  defendants,  that,  as  there  appeared  to  be  an 
attesting  witness,  he  ought  to  be  called,  and  without  that 
the  agreement  could  not  be  read  in  evidence :  to  this  it 
was  answered,  that  as  the  words  "  W.  Smith,  jun/'  were 
in  the  handwriting  of  the  plaintiff,  it  must  be  taken  as  if 
there  was  no  attesting  witness.  The  learned  Judge  re- 
fused to  stop  the  cause,  but  reserved  the  question  for  the 
opinion  of  the  Court,  giving  the  defendants  liberty  to  move 
to  enter  a  nonsuit  on  that  ground.  The  cause  then  pro* 
ceeded,  and  it  was  proved  that  the  plaintiff  had  acted  as 
manager  for  the  defendants  from  May,  1839,  until  the 
20th  of  January,  1841,  when,  having  been  taken  to  prison 
for  debt,  they  afterwards  dismissed  him.  Evidence  was 
given  of  the  plaintiff's  competency  and  skill,  and  of  the 
services  he  had  rendered.  The  defendants,  in  answer,  pro- 
ceeded to  shew  the  wrongful,  unskilful,  and  disobedient 
conduct^  on  which  they  relied  as  a  justification  for  dis- 
charging the  plaintiff;  and  amongst  other  acts,  a  letter 
written  by  the  plaintiff  to  certain  persons  of  the  name  of 
Sharrocks  &  Co.,  who  had  a  claim  on  the  defendants  for 
machinery  sold  to  them,  was  given  in  evidence,  to  shew 
that  he  had  acted  disobediently.  It  appeared  that  Messrs. 
Sharrocks  &  Co.  having  applied  to  the  defendants  for  the 
payment  of  their  account.  Skinner,  one  of  the  defendants, 
made  some  objections  to  the  settlement  of  it,  and  refused 
to  give  them  a  bill  in  payment ;  but  the  plaintiff,  as  ap- 
pears by  the  letter,  in  defiance  of  this,  sent  them  a  blank 
acceptance.    The  letter  was  as  follows : — 

''  Stockton-on-Tees,  May  20,  1840. 
"  Gentlemen, — Mr.  George  Skinner  being  the  only  di- 
rector present  yesterday,  I  named  to  him  your  request 

for  money;  his  reply  was,  that  as  you  were  shareholders 
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for  ten  shares^  of  cjourse  you  ought  to  allow  the  amount 
per  share  upon  your  shares  to  remain  according  to  the 
instalments  paid,  being  £39,  amounting  to  £390;  and 
as  only  six  engines  were  come  to  hand,  and  they  not 
fixed,  he  could  not  see  how  the  directors  could  for  one 
moment  meet  your  wishes;  that  as  soon  as  you  had  sent 
in  your  machinery,  you  might  have  the  balance  in  cash 
of  the  amount  of  your  account,  deducting  value  of  your 
shares.    So  far  for  Mr.  George  Skinner's  opinion.    I  have, 
on  my  own  responsibility,  taken  upon  me  (without  his 
knowledge,  as  I  have  power  by  virtue  of  my  agreement 
with  the  company)  to  accept  a  stamp,  which  you  may  value 
for  on  account  to  any  sum  most  agreeable  to  your  own 
purposes,  from  £150  to  £199,  taking  care  to  let  me  know 
the  precise  amount ;  and,  if  it  will  serve  you,  I  will  repeat 
it,  to  make  up  the  amount  to  £300.    So  soon  as  you  send 
in  your  mules,  say  two  pair,  I  will  get  you  a  cash  pay- 
ment   If  you  come  over  you  will  injure  your  own  case, 
as,  I  repeat,  I  can  better  serve  you  than  you  can  yourself. 
In  haste,  "  I  am  yours  truly, 

"  Gkoboe  Cussons.'' 
It  appeared  that  Messrs.  Sharrocks  &  Co.  did  draw  the 
bill  for  £200,  and  that  the  bill  was  paid  by  the  bankers 
of  the  defendants  in  consequence  of  a  written  order  of  the 
plaintiff  to  that  effect.  It  was  contended,  that  the  accept- 
ing of  a  blank  bill  was  a  wrongful  act  which  no  clerk  or 
manager  ever  could  have  authority  to  do,  even  if  he  had 
authority  to  accept  bills  generally,  which  was  not  shewn, 
and  that  this  was  a  direct  act  of  disobedience  in  the  face 
of  orders  to  the  contrary,  which  had  just  been  given  him 
by  one  of  his  employers. 

The  learned  Judge,  in  summing  up,  said,  that  if  the 
plaintiff  was  dismissed  without  any  of  the  causes  alleged 
on  the  record,  he  was  entitled  to  compensation ;  and,  after 
commenting  on  the  evidence,  he  proceeded  to  observe  on 
the  affair  of  the  bill.  He  said — ''  The  letter  which  has  been 
put  in  rather  shews  that,  perhaps,  in  the  terms  of  the  sale 
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a  bill  might  have  been  part  of  the  contract  The  agreement  Exeh.  t^  PUas, 
is,  that  he  is  to  have  the  management  of  the  sales  under 
the  direction  of  the  board.  Now,  Mr.  Skinner,  whom 
they  say  he  disobeys,  is  not  a  board,  and  therefore  there 
is  nothing  to  shew  that  he  had  not  authority  to  act  as  he 
did.  I  will  not  say  there  is  no  evidence,  but  it  is  extremely 
slight.  If  you  think  the  defendant  has  failed  in  making 
out  his  defence,  then  the  plaintiff  will  be  entitled  to  com- 
pensation for  the  non-performance  of  the  contract.''  The 
jury  found  a  verdict  for  the  plaintiff,  damages  £470. 

Ktunole»f  in  Michaelmas  Term,  obtained  a  rule  to  enter 
a  nonsuit,  on  the  ground  that  the  agreement  was  not 
admissible  without  calling  the  attesting  witness,  and  also 
a  rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  of  misdirection. 

JFartley,  CawUng,  and  Atherton  now  shewed  cause. — It 
is  a  question  for  the  judge  whether  he  is  satisfied  that  there 
is  an  attesting  witness  to  an  instrument  or  not.  Here  the 
learned  Judge  appeared  to  be  satisfied  that  there  was  no 
attesting  witness.  The  only  suggestion  was  that  he  was  a 
marksman;  but  that  was  rebutted  by  the  fact  that  he 
could  write,  and  that  there  was  no  mark.  There  was 
likewise  no  designation  or  address  of  the  witness.  In  FoMei 
V.  Broum  (a),  where  the  defendant  brought  a  bond  to  the 
plaintiffs'  counting-house,  subscribed  with  two  names  as 
witnesses  to  the  execution,  and  it  appeared  on  inquiry 
that  no  such  persons  were  in  existence.  Lord  Kenyan  said 
that  the  plaintiff  was  at  liberty  to  give  evidence  of  the 
defendant's  handwriting,  and  the  bond  was  proved.  That 
shews  it  is  a  question  for  the  judge,  whether  there  be  an 
attesting  witness  or  not.  The  evidence  here  clearly  shewed 
that  there  was  no  attesting  witness :  it  was  a  mere  memo- 
randum written  by  the  plaintiff,  as  the  person  who  it  pro- 
bably was  intended  should  be  a  witness  to  the  agreement. 

(a)  Peake's  N.  P.  C.  33. 
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LjLch,  of  Pleat,  Secondly,  the  allegation  in  the  second  plea  is,  that  the 
plaintiff  so  negligently,  wrongfully,  disobediently,  and  un- 
skilfully conducted  himself,  that  the  company  sustained 
great  loss.  But  the  defendants  did  not  prove  that  they 
had  sustained  any  loss  whatever.  In  order  to  support 
that  plea,  they  were  bound  to  prove  both  disobedience  and 
loss.  The  question  was  not  merely  whether  there  was  any 
wilful  disobedience,  but  whether  there  was  disobedience 
accompanied  by  a  loss.  But  even  if  it  were  otherwise, 
there  was  no  evidence  of  any  wilful  disobedience.  It 
is  not  shewn  that  there  was  any  regulation  of  the  com- 
pany that  the  manager  should  not  draw  bills,  and  no  dis- 
obedience of  any  orders  of  the  board  was  shewn.  If  the 
plaintiff  had  not  authority  to  draw  bills,  the  bankers  would 
not  have  paid  the  bill.  There  was  no  misdirection  on  the 
part  of  the  learned  Judge,  and  the  plea  was  not  supported 
by  the  evidence. 

Knowles  and  S.  Temple,  contra. — First,  it  is  a  universal 
rule,  that  the  subscribing  witness  to  an  instrument  must 
be  called  before  it  can  be  read  in  evidence,  unless  he  be 
dead  or  his  absence  be  accounted  for.  [Parkey  B. — Is 
there  primi  facie  evidence  of  there  having  been  an  attesting 
witness  in  this  case  ?  The  name  is  in  pencil,  in  the  hand- 
writing of  the  plaintiff.  It  was,  no  doubt,  originally  in- 
tended that  there  should  be  an  attesting  witness,  but  that 
intention  was  apparently  changed.]  The  circumstance  of 
the  plaintiff's  having  written  the  name  makes  strongly 
against  him.  In  the  case  of  Fosset  v.  Brown,  there  were 
no  such  persons  as  the  supposed  witnesses  in  existence; 
but  here  the  person  was  well  known,  and  upon  the  spot, 
and  could  easily  have  been  called.  There  was  nothing 
therefore  to  take  this  out  of  the  general  rule,  which  is 
thus  laid  down  in  Starkie  on  Evidence  (a) : — '^  If  the  deed 
or  instrument  produced  purport  to  have  been  attested 
by  one  or  more  witnesses,  whose  names  are  subscribed, 

{a)  Vol.  I.  p.  320,  2n(l  edit. 
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the  party  must  call  at  least  one  of  the  witnesses/'    Now  Exch.  of  PUdt, 

^.,  1M3* 

clearly  this  instrument  purported  to  be  attested  by  W. 

Smith  the  younger,  and  there  was  such  a  person  in  ex* 

istence.    The  plaintiff's  attorney  saying  he  believed  it  to 

be  in  the  handwriting  of  the  plaintiff,  proved  nothing  to 

take  the  case  out  of  the  general  rule.    There  is  no  reason 

to  assume  that  there  was  no  attesting  witness.      The 

instrument  purports  to  have  an  attesting  witness  to  the 

execution  of  it:  there  is  the  attestation  clause,  and  the 

name  of  the  witness  subjoined.    The  name  being  in  the 

handwriting  of  another  party  does  not  prove  that  it  was 

not  the  act  of  the  attesting  witness.    He  may  have  avail* 

ed  himself  of  the  hand  of  another  party,  a  thing  which 

is  done  every  day.     Secondly,  the  letter  written  by  the 

plaintiff  was  ample  evidence  of  his  disobedience  to  his 

employers,  for  which  they  had  a  right  to  discharge  him. 

It  appears  from  the  letter  that  Mr,  Skinner,  one  of  the 

plaintiff's  employers,  had  refused  to  give  a  bill  to  Shar- 

rocks  &  Co.  in  satisfaction  of  their  claim,  yet  the  plaintiff, 

in  defiance  of  that,  sent  them  a  blank  acceptance.    That 

was  a  wrongful  act,  and  a  direct  disobedience  to  the  orders 

of  his  employers,  of  which  he  was  fully  aware,  and  which 

fully  justified  them  in  discharging  him.    The  learned 

Judge  said  there  was  nothing  to  shew  that  the  plaintiff 

had  not  authority  to  act  as  he  did.     But  the  question  was, 

not  whether  he  had  no  authority  to  accept  bills,  but 

whether  he  had  authority,  because  prim&  facie  he  had 

none.    The  appointment  of  a  person  as  manager  does  not 

give  him  authority  to  accept  bills,  and  more  especially 

bills  in  blank,  which  might  be  filled  up  with  a  larger 

amount  than  the  defendants  were  indebted.      It  was  a 

strong  act  of  disobedience  to  do  so  in  the  face  of  direct 

orders  from  one  of  his  employers,  and  was  a  good  ground 

for  discharging  the  plaintiff,  without  proof  of  any  loss 

having  resulted  from  it. 

Lord  Abinger,  C.  B. — With  respect  to  the  first  pointy 
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Etek.^  9/  pum,  it  appears  to  me  that  the  subscribing  witness  is  essential^ 
not  precisely  for  the  reasons  stated  by  some  of  the  counsel^ 
but  because  the  party  to  whose  execution  he  is  a  witness 
is  considered  as  invoking  him  as  the  person  to  whom  he 
refers  to  prove  what  passed  at  the  time  of  the  attestation : 
consequently^  if  there  was  a  subscribing  witness  to  the  sig- 
nature in  this  case^  he  ought  to  have  been  produced  to 
prove  it.  Now  it  appears  on  the  evidence^  that  the  sup- 
posed witness's  name  is  written  in  pencil,  and  it  appears 
also  that  it  was  written  by  the  plaintiff^  and  that  a  person 
of  that  name^  who  was  connected  with  the  parties^  was 
able  to  write.  If  this  man  was  a  witness  to  the  agree- 
menti  he  must  have  been  present  when  the  parties  signed 
it^  and  if  so,  why  should  he  not  have  signed  it  in  ink  ?  If 
he  was  present,  and  they  did  not  desire  him  to  be  a  wit- 
ness, then  he  is  not  the  attesting  witness  to  their  execution. 
It  is  not  the  mere  presence  of  a  person  at  the  time  of  the 
execution  of  an  instrument  that  makes  him  an  attesting 
witness,  for  if  five  hundred  persons  were  present,  if  they  do 
not  sign  as  attesting  witnesses,  you  are  not  bound  to  call 
one  of  them ;  you  may  prove  the  hand-writing  of  the  parties. 
Therefore,  if  Smith  had  been  present  and  seen  them  all 
sign,  but  on^  put  his  name  afterwards  as  a  witness  when 
the  whole  i^atter  wi^  over,  that  would  not  make  him  an  at- 
testing witness;  but  when  you  ^dd  the  fact,  that  the  plain- 
tiff himself  wrote  the  name,  and  that  this  Smith  whose  name 
purports  to  be  written  can  write,  is  it  not  the  strongest 
possible  case  for  inferring  that  he  was  not  present  when 
the  defendants  signed  the  agreement?  That  being  the 
case,  it  appears  to  me  to  be  a  document  without  a  subscrib- 
ing witness. 

Then  as  tp  the  second  point.  This  plea  alleges  disobe- 
dience to  be  the  cause  of  the  plaintiff's  discharge.  What 
act  of  disobedience  is  shewn  in  this  case,  excepting  the  act 
alleged,  which  is  said  to  be  proved  by  the  plaintiff's  own  let- 
ter? But  it  is  admitted  by  the  counsel  on  both  sides,  that 
the  defendants  never  discovered  that  act  till  after  they  dis- 
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chained  him.  How,  then,  can  thejr  urge  that  that  was  the  fi«*-  •/  ^^^» 
cause  of  his  discharge?  It  is  agreed  that  the  plea  could 
only  be  sustained  by  evidence  that  that  was  the  cause  of  his 
discharge.  If  the  defendants  knew  it  before,  and  passed 
it  over,  and  allowed  the  plaintiff  to  remain  to  the  1st  of 
August,  he  would  still  be  entitled  to  all  his  wages  up  to 
that  time.  If  the  defendants  did  not  know  it,  it  clearly  was 
not  the  cause  of  his  discharge.  That  is  the  immediate  an^- 
swer.  But  there  are  also  the  other  answers,  that  there  is  no 
specific  act  of  disobedience  specified  in  this  plea,  but  only  a 
general  charge  of  such  disobedience  as  occasioned  great  loss. 
You  could  not  sustain  the  plea,  even  if  you  had  proved 
disobedience,  unless  it  had  been  followed  by  a  specific  loss. 
The  allegation  of  the  plea  is  not  that  the  defendants  dis** 
charged  the  plaintiff  because  he  accepted  the  bill  of  ex- 
change against  ordeprs,  not  that  he  disobeyed  them  by  pay- 
ing a  sum  of  money  without  orders,  but  that  he  disobe- 
diently conducted  himself  in  such  a  manner  as  that  the 
defendants  sustained  loss  by  it.  The  vagueness  of  that 
plea  makes  it  essential  that  evidence  should  be  given  to 
shew  that  the  defendants  had  sustained  the  loss  thereby^ 
otherwise  they  do  not  prove  their  plea.  I  admit  that 
the  misconduct  is  very  great  of  a  man  in  such  a  situar 
tion  accepting  a  bill  in  blank,  because  it  tells  the  party 
that  he  may  fill  it  up  with  any  sum  under  a  certain 
amount.  That  certainly  can  in  no  sense  be  right;  but  at 
the  time  he  did  itj  it  does  not  follow  that  he  had  a  fraudu- 
lent intention.  He  may  have  differed  with  Mr.  Skinner 
about  the  propriety  of  paying  the  account  of  the  person 
to  whom  that  blank  stamp  was  addressed;  but  it  appears 
the  bill  was  paid,  and  as  he  remained  in  their  service  till 
the  month  of  January  afterwards,  have  the  defendants  a 
right  to  call  on  the  Court  and  the  jury  to  assume  that 
they  remained  in  utter  ignorance  of  it  from  that  time  until 
the  time  of  his  discharge,  and  therefore  did  not  know 
what  sum  was  paid?  We  cannot,  I  think,  in  favour  of 
their  own  negligence  and  of  their  own  ignorance  of  busi- 
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Exch.  ofpteat^  ness^  mftke  any  such  presumption.  It  is  admitted  that  the 
bill  was  paid  in  August^  and  it  must  be  presumed  that  they 
were  aware  of  the  payment  long  before  they  discharged  him^ 
and  that  they  at  least  acquiesced  in  the  propriety  of  paying 
his  demand  at  that  time  pro  tanio.  Now  there  is  no  point 
of  misconduct  in  the  plaintiff  alleged^  except  the  impropriety 
of  accepting  an  imdrawn  bill.  I  admit  that  to  have  been 
wrong ;  and  it  would  have  been  a  very  justifiable  cause  of 
discharging  him  the  next  day  after  they  had  discovered  it, 
but  they  did  not  discharge  him.  The  plea  which  is  now 
attempted  to  be  supported  on  that  ground^  does  not  allege 
that  that  was  the  cause  of  the  discharge,  and  in  fact  he  was 
not  discharged  until  the  month  of  January  after.  Upon 
the  whole,  therefore,  I  am  of  opinion  that  the  learned 
Judge  was  quite  correct  in  his  direction  on  this  occasion, 
and  that  the  jury  found  rightly  upon  it. 


Pabke,  B. — ^I  agree  with  the  Lord  Chief  Baron  that  this 
rule  ought  to  be  discharged.  The  first  objection,  and  that 
to  which  the  Court  paid  most  attention  on  the  shewing 
cause,  was,  that  in  this  case  there  was  prim&  fade  evidence 
of  there  being  a  subscribing  witness  to  the  agreement 
upon  which  the  action  is  brought,  and  therefore  that  it 
was  incumbent  on  the  plaintiff  to  call  that  subscribing 
witness,  or  to  shew  by  negative  evidence  that  there  was 
no  subscribing  witness.  When  the  matter  is  investigated, 
it  appears  to  me  to  be  clear  that  there  was  no  primft 
facie  case  of  there  being  a  subscribing  witness.  Whether 
my  Brother  Matde  was  of  that  opinion,  or  whether  he 
left  that  point  to  be  decided  by  the  Court,  appears  to 
me  to  be  immaterial;  for,  supposing  the  point  is  to  be  de- 
cided by  the  Court,  my  opinion  distinctly  is,  upon  this 
evidence,  that  there  was  no  prim&  facie  case  of  a  subscrib- 
ing witness.  In  the  first  place,  the  name  is  in  pencil,  and 
not  in  ink.  Generally  speaking,  if  there  has  been  a  sub- 
scribing witness,  his  name  is  in  ink.  In  the  next  place, 
it  is  shewn  that  this  name  in  pencil  is  not  the  handwriting 
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of  the  person  whose  name  it  purports  to  be.    I  take  it  to  B*eh.  o/  pum, 
be  clear^  that,  as  to  all  these  collateral  matters,  it  is  com-  ^      ^ 

petent  for  the  defendant  to  give  evidence  as  well  as  the  Cvsbonb 
plaintiff;  therefore  there  is  here  proof  that  "  W.  Smith,  Skinnis. 
the  younger/'  is  not  the  handwriting  of  W.  Smith,  the 
younger,  but  the  handwriting  of  the  plaintiff.  In  the 
next  place  it  appears,  if  he  is  the  subscribing  witness  to 
anything,  he  was  subscribing  witness  to  the  sealing  of  the 
instrument;  but  there  was  no  seal  to  it;  and  therefore, 
putting  all  those  facts  together,  I  am  clearly  of  opinion 
that  the  proper  inference  to  be  drawn  is,  that  it  was 
intended  he  should  put  his  name  as  a  subscribing  wit- 
ness— ^that  is,  as  my  Lord  has  already  stated,  that  he 
should  be  the  conventional  witness  between  all  the  parties ; 
but  that  that  was  not  done  which  was  intended  to  be  done ; 
and  that  it  was  unnecessary  in  such  a  case  for  the  plain- 
tiff to  call  the  person  whose  name  is  so  written  in  pencil. 
Therefore,  with  respect  to  the  execution  of  the  instrument, 
it  was  perfectly  competent  for  the  plaintiff  or  the  other  par- 
ties to  prove  it  by  evidence  of  the  handwriting  of  the  de- 
fendants alone.  Then  another  point  is  made,  with  respect  to 
the  alleged  act  of  disobedience  on  the  part  of  the  plaintiff. 
It  does  not  amount  to  misdirection,  but  it  is  said  that  the 
learned  Judge  treated  the  case  as  not  sufficiently  made  out 
on  the  part  of  the  defendants,  although  he  did  not  with- 
draw that  question  from  the  consideration  of  the  jury.  We 
could  not  grant  a  new  trial,  supposing  the  learned  Judge 
was  wrong  in  that  respect;  but  there  was  reidly  no  misdi- 
rection at  aU.  I  agree  with  my  Lord  as  to  what  it  was  ne- 
cessary to  shew,  in  order  to  support  the  plea.  Here  is  a  plea 
which  in  general  terms  states  that  the  plaintiff  was  guilty 
of  neglect  and  disobedience,  by  reason  whereof  the  defend- 
ants incurred  a  great  loss,  and  therefore  they  discharged 
the  plaintiff  from  their  service.  Now,  in  order  to  support 
that  plea,  it  would  be  necessary  to  shew  that  the  disobedi- 
ence was  of  such  a  character  as  to  cause  a  loss  to  the  com- 
pany, unless  every  act  of  disobedience  would  warrant  them 
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Rjrek.  f^  Pleat,  in  discharging  their  servant.  If  every  act  of  disobedience 
would  warrant  them  in  discharging  the  servant^  then  it 
is  only  necessary  to  prove,  in  order  to  support  this  plea, 
that  there  had  been  such  act  of  disobedience;  but  if  it 
is  not  every  slight  act  of  disobedience,  but  a  wilfhl  dis- 
obedience, then  that  is  not  averred  in  this  plea.  If  in- 
deed there  were  an  act  of  disobedience  which  was  followed 
with  loss  to  any  considerable  extent,  that  would  warrant 
the  discharge;  I  do  not  think  that  in  this  ease  the  de- 
fendants could  rest  their  case  on  wilfhl  disobedience  at 
all,  because  there  is  no  averment  of  wilful  disobedience 
in  the  plea.  But  supposing  that  were  unnecessary,  it 
appears  to  me  that  the  observations  made  by  the  learned 
Judge  are  correct,  that  there  really  is  no  proof  of  wilful 
disobedience  in  this  case.  There  has  certainly  been  an 
act  of  great  misconduct,  in  putting  the  name  of  the  com- 
pany to  a  blank  bill;  but  I  do  not  think  that  can  aptly 
be  termed  by  the  name  of  wilful  disobedience,  unless 
something  more  be  shewn  in  the  case.  But  even  sup- 
posing it  was,  it  does  not  appear  to  me  that  the  plea  is 
adapted  to  meet  such  a  case  as  that;  I  therefore  think 
this  plea  is  not  supported.  Then  my  Lord  has  observed, 
and  in  that  also  I  concur,  that  if  there  was  any  disobedience 
on  the  part  of  the  plaintiff,  that  is  not  the  act  for  which 
he  was  discharged.  Now,  I  am  aware  it  has  been  decided, 
and  I  am  satisfied  with  that  dedision,  that  if  there  were  dis- 
obedience, or  an  act  of  misconduct  by  a  servant,  known  to 
the  master  at  the  time  he  discharges  him,  although  he 
does  not  insist  on  that  as  being  the  precise  ground  of  the 
discharge,  he  may  afterwards,  by  shewing  that  the  fact 
existed,  and  that  he  knew  it,  justify  such  discharge.  That 
has  been  decided  by  the  Court  of  Queen's  Bench  in  the 
case  of  Ridgway  v.  The  Hungerford  Market  Company  (a). 
But  taking  that  to  be  so,  it  would  be  necessary  for  the 
defendants,  who  justify  the  discharge,  to  shew  that  at  the 

(c)  3  A.  &  £11.  171 ;  4  Nev.  &  M.  797. 
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time  the  dischai^e  took  place  in  January^  1841^  they  Bsek.  of  pum, 
knew  at  least  of  this  act  of  misconduct.    There  really  is  ' 

no  proof  in  the  case  of  that^  but  on  the  contraryi  I 
think  the  inference  is  from  the  plea  itself  that  they  did 
not  know  of  it  at  the  time  the  plea  was  pleaded,  because  I 
am  satisfied,  that  if  that  had  been  known  to  the  person  who 
framed  this  defencCi  instead  of  resting  on  the  general  al- 
legation of  neglect  and  disobedience  in  the  general  terms 
in  which  the  plea  was  pleaded,  he  would  have  pleaded  spe- 
cifically that  he  had  been  guilty  of  the  act  of  accepting 
the  bill  in  blank  without  the  authority  of  the  company. 
I  feel  therefore  quite  assured,  not  only  that  this  was  not 
the  cause  of  the  discharge,  but  that  it  was  not  even  known 
at  the  time  the  discharge  took  place.  It  would,  in  truth, 
be  a  sufficient  answer  to  this  objection  to  say,  that  the 
learned  Judge  has  been  correct  in^  the  law  which  he  laid 
down  to  the  jury,  and  that  the  jury  have  found  their  ver- 
dict upon  it. 

Aldbbson,  B.,  and  Oubnby,  B.,  concuired. 

Rule  discharged. 


Gibbons  v.  Spalding.  /an.  30. 

xVn  order  had  been  made  by  Gumey,  B.,  for  holding  the  An  order  for 
defendant  to  bail  under  1  &  2  Vict  c.  110,  s.  8.    Theaffi-  «  defeTdan^ 
davit  on  which  the  order  was  obtained,  which  was  made  by  v^^t'c!  uo*^ 
the  plaintiff,  stated  ^' that  the  deponent  had  been  informed  3>  may  be  made 

_  _      .        M  ^m»   -n       "I  «         ^     .        1  -  on  an  affidavit 

by  one  Isaac  Davis,  of  97,  Bond  Street,  m  the  county  of  of  the  plaintiff; 
Middlesex,  whom  he  knew  to  be  the  intimate  friend  of  the  ^l^^^onneii 
defendant,  and  which  information  the  plaintiff  believed  to  ^  Mievea 

'  *^  that  tlie  dc- 

be  true,  that  the  defendant  intended  to  leave  England  for  fendant  is  about 
Brussels,  in  the  kingdom  of  Belgium,  and  that  from  day  to  landrprovi'ded 

it  state  the 
name  and  description  of  the  person  from  whom  he  has  received  such  information. 
On  application  to  the  Court  to  rescind  an  order  for  the  arrest  of  a  defendant,  fresh  affidaTits 
may  be  used  on  both  sides. 
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jRteh,  qfPieaM,  day  it  was  uncertain  at  what  time  he  would  leave,  and  that 

•   ^     he  might  even  have  left  at  the  time  of  swearing  the  pre- 

GiBBONs      sent  affidavit/'     An  application  was  subsequently  made  to 

Spaldino.     the  same  learned  Judge  at  chambers  for  the  discharge  of 

the  defendant,  under  the  6th  section  of  the  act,  but  the 

summons  was  discharged. — On  a  former  day,  (Jan.  11), 

TTiesiger  moved  to  rescind  the  above  orders,  on  the  ground 
of  the  insufficiency  of  the  affidavit.  The  intention  of  the 
legislature  in  passing  the  stat.  1  &  2  Yict.  c.  110,  was 
to  abolish  arrests  on  mesne  process  in  all  cases  except 
those  provided  for  by  the  3rd  and  7th  sections  of  the  act. 
It  is  the  duty  of  a  party  seeking  to  arrest  a  defendant 
under  those  sections,  to  bring  his  case  within  them  by 
clear  and  legal  evidence ;  and  an  order  to  arrest  a  party 
ought  not  to  be  made  on  ex  parte  and  hearsay  statements. 
In  Harvey  v.  (yJHeara  {a),  Coleridge,  J.,  says,  "  It  may 
often  happen,  and  in  this  case  it  may  so  happen,  that  the 
means  of  securing  the  debt  may  be  lost  by  a  refusal  to 
order  the  arrest ;  the  Judge  may  wait  for  evidence  of  a 
design  to  leave  the  country  till  it  is  too  late  to  prevent  its 
accomplishment ;  but  still  he  must  deal  with  the  act  as  he 
finds  it  worded.  Its  general  intent  is  to  abolish  arrests  on 
mesne  process,  the  cases  provided  for  by  the  3rd  and  7th 
sections  are  but  exceptions,  and  he  must  see  the  case  fairly 
brought  within  them." 

Parke,  B. — We  think  evidence  of  this  nature  is  a  suffi- 
cient foundation  for  orders  like  the  present,  and  it  is  every 
day's  practice  to  make  them  on  such  evidence.  In  many 
cases  it  might  be  difficult,  if  not  impossible,  to  procure 
better,  and  if  we  were  to  establish  such  a  rule  with  respect 
to  these  affidavits  we  should  render  the  statute  a  dead 
letter.  There  is,  however,  this  limitation  to  hearsay  evi- 
dence, that  no  Judge  ought  to  make  an  order  of  this 
description  merely  upon  the  plaintiff's  swearing  that  he  is 

(a)  7  Dowl.  P.  C.  725. 


HILARY    TBRMj   6  VICT^  175 

informed  and  believes  that  the  defendant  is  about  to  leave  E*ck.  of  PUtu, 

1843 
the  country ;  the  plaintiff  should  be  required  to  state  in  his 

affidavit  the  name  of  the  person  giving  him  that  informa- 
tion. The  Judge  then  has  before  him  information  which  the 
defendant  has  the  means  of  afterwards  explaining  or  deny- 
ing, and  if  he  can  do  so^  he  will  be  of  course  dischai^ed. 

On  this  pointy  therefore^  the  rule  was  refused,  but  a  rule 
nisi  was  granted  on  the  merits^  against  which 

The  Attorney-General  now  shewed  cause,  and  was  pro- 
ceeding to  read  new  affidavits  which  had  not  been  used 
before  the  learned  Judge  at  Chambers,  when 

Thesiger  interposed,  and  contended  that  fresh  affidavits 
could  not  be  read,  inasmuch  as  the  present  application  was 
merely  in  the  nature  of  an  appeal  from  the  decision  of  the 
learned  Judge,  under  the  6th  section  of  the  act;  the  Court 
having  no  jurisdiction  to  make  an  original  order  for  the 
arrest  of  a  defendant. 

l^hQ  Attorney-General,  contra,  insisted  that  the  admis- 
sion of  fresh  affidavits  was  altogether  for  the  discretion  of 
the  Court;  that  they  might  have  been  used  if  the  defend- 
ant had  applied  to  the  Court,  instead  of  to  a  judge  at 
chambers,  for  his  discharge,  and  therefore  that  they  would 
properly  be  admitted  in  the  present  case. 

Pabke,  B. — ^The  party  who  seeks  to  detain  the  defend- 
ant in  custody  is  certainly  at  liberty  to  use  other  affidavits 
than  those  which  were  brought  under  the  consideration  of 
the  judge.  Suppose  that,  when  before  the  judge,  the  de- 
fendant had  denied  that  he  intended  to  go  abroad,  but  he 
had  afterwards  expressly  admitted  that  to  be  his  intention, 
would  it  be  right  in  the  Court  to  discharge  him? 

Alderson,  B. — I  entertain  no  doubt  that  both  parties 
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Egeh.  of  PUat,  are  at  liberty  to  use  fresh  affidavits.  The  object  of  the 
lo^o.  Court  must  be  to  ascertain  all  the  facts  correctly,  that  they 
may  determine,  upon  satisfactory  grounds,  whether  the 
judge's  order  is  to  be  set  aside  or  not.  Suppose,  after  the 
making  of  the  order,  it  were  discovered  that  the  affidavits 
used,  before  the  judge  were  false,  ought  not  that  circum- 
stance to  be  brought  before  the  Court  ? 

Lord  Abinoer,  C.  B.,  and  Gurnet,  B.,  concurred. 

The  case  accordingly  proceeded,  and  ultimately  the  rule 
was  discharged  (a). 


(a)  In  Heath  ▼.  Nesbitt,  in 
Trinity  Term,  1843,  the  Court, 
after  referring  to  this  decision,  said 
that  although  additional  affidavits 


might  be  used,  the  former  affida- 
vits ought  also  to  be  brought  before 
them. 


Jan.  2S. 

A  party  has  no 
right  to  enter 
upon  the  land 
of  another  in 
order  to  abate 
a  nuisance  of 
filth,  without    / 
previous  notice; 
or  request  to 
the  owner  of 
the  land  to  re- 
move it,  unless 
it  appear  that 
the  Utter  ^as 
khe  original 
wrong-doer,  by 
placing  it  there, 
or  that  it  arises 
from  a  default 
in  the  perfunu- 
ance  of  some 
duty  or  obliga- 
tion cast  upon 
him  by  law,  or 
that  the  nui- 
I  sance  is  imme- 
l  diately  danger- 
^  ous  to  life  or 
health. 


Jones  v.  Williams. 

1 RESPASS  qu.  cL  freg. — Fourth  plea,  that  the  defendant, 
before  and  at  the  said  time  when  &c.,  and  from  thence 
hitherto,  hath  been  and  still  is  lawfully  possessed  of  a  cer- 
tain messuage  and  dwelling-house,  with  the  appurtenances, 
adjoining  and  near  to  the  said  close  in  which  8cc.,  in  which 
the  defendant  and  his  family,  at  the  said  time  when  &c.,  and 
from  thence  hitherto,  have  inhabited  and  dwelt,  and  still  do 
inhabit  and  dwell,  and  wherein  the  defendant,  during  all 
the  time  aforesaid,  carried  on,  and  still  doth  carry  on,  the 
trade  and  business  of  a  brewer;  and  because  the  plaintiff, 
before  and  at  the  same  time  when  Sbc.,  injuriously  and 
wrongfully  permitted  and  suffered  divers  large  quantities 
of  dirt,  filth,  manure,  compost,  and  refrise,  to  be,  remain, 
and  accumulate  in  and  upon  the  said  close  in  which  &c., 
by  reason  whereof  divers  noisome,  offensive,  and  unwhole- 
some smells,  vapours,  and  stenches,  before  andat  the  said  time 
when  &c.,  ascended  and  came  from  the  said  close  in  which 
&c.,  unto  and  into  the  said  messuage  and  dwelling-house, 
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and  premises  of  the  defendant,  to  the  great  damage,  nui-  Bxck,  if  Pieoi, 
BBXioe,  and  annoyance  of  the  defendant  and  his  said  family,  ^^^* 
so  inhabiting  and  dwelling  therein,  and  to  the  great  in- 
jury, prejudice,  and  annoyance  of  the  defendant  in  his 
said  trade  and  business  of  a  brewer,  he  the  defendant,  at 
the  said  time  when  &c.,  so  entered  into  the  said  close  in 
which  &c.,  to  remove  and  abate  the  said  nuisance.  Sec., 
[proceeding  to  justify  the  trespasses  alleged  in  the  declar- 
ation, and  concluding  with  a  verification.] 

Replication,  de  injuri&. 

At  the  trial  of  the  cause  before  Gumey,  B.,  at  the  last 
Denbighshire  Assizes,  the  defendant  had  a  verdict  on  this 
issue. 

In  Michaelmas  Term,  Erie  obtained  a  rule  to  shew 
cause  why  the  judgment  should  not  be  entered  for  the 
p&intifF,  non  obstante  veredicto :  against  which 

JervU  and  Webby  shewed  cause  (Jan.  19). — ^The  ai^u- 
ment  in  support  of  this  rule  will  be,  that  this  was  a  nui* 
sance  of  omisaion  only,  and  not  of  commiseian,  and  that, 
therefore,  a  notice  or  request  to  the  plaintiff  was  necessary 
before  the  defendant  proceeded  himself  to  abate  the  nui- 
sance, and  should  have  been  averred  in  the  plea.  The  case 
.of  77ie  Earl  of  Lonsdale  v.  Nelson  (a)  will  be  relied  upon 
in  support  of  this  view.  But  in  truth,  there  is  no  distinc- 
tion between  nuisances  of  omission  and  of  commission ;  and 
even  if  there  were,  the  words  used  in  this  plea,  that  the 
plaintiff  **  permitted  and  suffered  the  filth  &c.,  to  accwmih 
late/'  import  an  act  of  commission,  and  are  not  distin- 
guishable from  the  words  ''put  and  placed ;''  in  either 
case,  the  nuisance  consists  in  brin^g  the  premises  into 
such  a  state  as  to  generate  filth.  The  case  of  7%tf  Earl  of 
Lonsdale  v.  Nelson  is  the  first  in  which  a  distinction  be- 
tween nuisances  of  omission  and  of  commission  is  ad- 

(a)  2B.&Cr.302;  3D.&R.!id6. 
VOL.  XI.  N  M.  W. 
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£ceA.  ofPha$,  yeited  to ;  it  is  there  put  in  ailment  ovDy,  and  is  not 
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adopted  by  any  of  the  Judges  except  Best,  J.,  and  the  case 
was  decided  on  other  gronnds.  There  the  right  claimed 
was  to  enter  and  repair  a  pier  in  a  navigable  met,  which . 
is  very  different  from  the  right  to  abate  a  nnisance  Uke  the 
present.  In  the  argument  on  the  part  of  the  plaintiff  in 
that  case^  after  citing  authcMities  to  shew  that  an  assise  of 
nuisance  did  not  lie  for  neglect^  but  only  for  an  act  of  com- 
mission, it  is  said  that,  **  where  a  party  may  have  an  assize 
of  nuisance,  he  may,  if  he  chooses,  enter  and  redress  the 
injury  himself;  but  where  he  cannot  have  assize,  there  is 
nothing  to  shew  that  he  can  enter.''  But  that  proposition 
does  not  appear  to  be  universally  true ;  for  example,  in  the 
case  of  trees  overhanging  another  man's  land,  an  assize 
would  not  lie,  and  yet  the  nuisance  to  the  land  may  be 
abated  at  any  moment^  by  catting  the  trees :  Bro.  Abr., 
Nuisance,  28;  Mcrrice  v.  Baker  {a).  [Lord  Abmger, 
C.  B. — ^There  is  no  entry  in  that  case  ;  the  party  cuts  the 
trees  from  his  own  land.]  It  was  farther  ai^ed  in  the 
same  case,  that  such  a  work  as  a  pier  might  sustain  sudden 
injury,  as  by  a  storm,  and  that  to  allow  any  person  to 
enter  and  repair  it  the  next  day,  without  notice  and  rea- 
sonable time  allowed  for  that  purpose  to  the  owner,  would 
be  highly  inconvenient.  That  case,  therefore,  is  in  all 
respects  widely  different  from  the  present.  Here  the 
plaintiff  is  not  bound  to  act  upon  the  notice  if  it  be  given, 
and  therefore  the  giving  of  it  would  appear  to  be  a  merely 
nugatory  act.  It  may  be  essential  to  life  or  health  that  a 
nuisance  of  this  nature  should  be  abated  instanter.  In  8 
Bla.  Comm.  5,  it  is  said — *'  Whatsoever  unlawfully  annoys 
or  doth  damage  to  another,  is  a  nuisance,  and  such  nui- 
sance may  be  abated,  that  is,  taken  away  or  removed,  by 
the  party  aggrieved  thereby,  so  as  he  commit  no  riot  in  the 
doing  of  it.''    So,  in  Rett  v.  Rosewell  (&),  it  is  laid  down 

(a)  3  Bulttr.  196.  (b)  2  Salk.  459. 
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vithout  qualification,  that  if  a  party  build  a  house  so  near  ibm*.  •/  PUw. 
the  land  of  another,  that  it  become  in  any  way  a  nuisance, 
the  hitter  may  enter  upon  the  owner's  soil  and  pull  it  down. 
'  In  Penruddock^s  case  (a),  it  was  resolved,  '^  that  the  dropping 
of  water  in  the  time  of  a  feoffee  is  a  new  wrong,  so  that 
the  permission  of  the  wrong  by  the  feoffor  or  his  feoffee  to 
continue  to  the  prqudice  of  another,  should  be  punished 
by  the  feoffee  of  the  house  to  which  &c. ;  and  if  it  be  not 
reformed  after  request  made,  tibe  quod  permittat  lies 
against  the  feoffee,  and  he  shall  recover  damages  if  he  do 
not  reform  it,  but  without  request  made  it  doth  not  lie 
against  the  fec^ee ;  but  against  him  who  did  the  wrong  it 
lies  without  any  request  made,  for  the  law  doth  not  require 
any  request  to  be  made  to  him  who  doth  the  wrong  him- 
self.'' The  plaintiff,  in  this  case,  who  has  permitted  the 
filth  to  aocwmalate  upon  his  land,  comes  within  the  descrip- 
tion of  a  party  who  ''does  the  wrong  himself/' 

Erie  and  Townsendf  contriL-A-The  plea  is  ill.  It  does 
not  contain  any  averment  that  the  nuisance  originated 
with  or  was  the  direct  act  of  the  plaintiff;  it  does  not 
state  that  any  duty  was  cast  upon  him ;  nor  does  it  shew 
this  to  be  a  case  requiring  a  festinum  remedium,  as  in  the 
case  of  instant  danger  to  life  or  health,  in  which  per- 
haps the  rule  of  law  might  be  different.  It  ought,  there- 
fore, to  have  had  an  allegation  of  notice  to  the  plaintiff, 
and  that  a  reasonable  time  after  such  notice  given  had 
elapsed.  The  cases  cited  on  the  other  side  are  all  cases 
where  the  defendant  was  subjected  to  a  positive  depriva- 
tion of  something  previously  enjoyed  by  him,  but  in  such 
a  case  as  this,  a  mere  continuance  of  a  nuisance  of  smell,  a 
party  has  no  right  to  enter  upon  the  land  of  another  to  abate 
it,  without  notice  given  to  remove  it,  and  reasonable  time 
allowed  for  that  purpose.  In  TTie  Earl  of  Lonsdale  y.Neban, 

(a)  5  Rtp.  101. 
n2 
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Exek.  qf  Pleas,  LordTenierden  appears  to  recognize  the  distinction  nowcon- 
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tended  for,  when  he  says,  "  The  defendants  have  not  al- 
leged that  immediate  repairs  were  necessaiy,  nor  that  any 
person  bound  to  repair  had  neglected  to  do  so  after  notice/' 
Penruddockfs  case  is  really  in  favour  of  the  defendant,  who 
stands,  upon  the  allegations  in  this  plea,  in  the  situation 
of  a  feoffee  or  alienee  of  the  locus  in  quo.  In  Shabner  r. 
PuUeney  (a),  where  it  was  held  that  a  quod  permittat  lies 
against  the  owner  of  the  land,  his  heir  or  feoffee,  in  respect 
of  a  nuisance  levied  by  a  stranger,  a  request  was  alleged 
in  the  declaration.  The  distinction  between  permissive 
and  voluntary  waste,  which  is  recognized  in  Martin  v. 
GUham  (6),  is  analogous  to  that  which  obtains  in  the  pre- 
sent case.  The  only  case  in  which,  according  to  the  au- 
thorities, a  notice  or  request  is  unnecessary,  is  that  of  trees 
overhanging  a  highway ;  the  reason  being,  that  any  person 

may  lawfully  stand  there  to  cut  them. 

Cur.  adv.  vult. 

The  judgment  of  the  C!ourt  was  now  delivered  by 

Parke,  B. — ^A  rule  was  obtained  in  this  case,  by  Mr.  Erie, 
for  judgment  non  obstante  veredicto  on  the  4th  plea  found 
for  the  defendant,  and  argued  a  few  days  ago.  This  plea, 
to  an  action  of  trespass  quare  clausum  firegit,  stated,  that 
the  defendant,  before  and  at  the  said  time  when  &c.,  was 
possessed  of  a  dwelling  house,  near  the  locus  in  quo,  and 
dwelt  therein ;  and  that  the  plaintiff,  before  and  at  See., 
i$ffuriou$ly  and  wrongfully  permitted  and  suffered  large 
quantities  of  dirt,  filth,  manure,  compost,  and  refuse,  to  be, 
remain,  and  accumulate  on  the  locus  in  quo,  by  reason 
whereof  divers  noxious,  offensive,  and  unwholesome  smells, 
&c.  came  from  the  close  into  the. defendant's  dwelling-house; 
and  then  the  defendant  justifies  the  trespass,  by  entering 
in  order  to  abate  the  nuisance,  and  in  so  doing  damaging 
the  wall,  and  digging  up  the  soil. 

{a)  1  Ld.  Raym.  276.  (b)  7  Ad.  &  E.  540 ;  2  N.  &  P.  568. 
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The  question  for  us  to  decide  is,  whether  this  plea  is  Exth,  rf  Pk^, 
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bad  after  verdict ;  and  we  are  of  opinion  that  it  is. 

The  plea  does  not  state  in  what  the  wrongful  permission  Jones 
of  the  plaintiff  consisted ;  whether  he  waa  a  wrong-doer  Williams. 
himself,  hy  originally  placing  the  noxious  matter  on  his 
close,  and  afterwards  permitting  it  to  continue;  or  whether 
it  was  placed  by  another,  and  he  omitted  to  remove  it ;  or 
whether  he  was  under  an  obligation,  by  prescriptive  usage 
Gt  otherwise,  to  cleanse  the  place  where  the  nuisance  was, 
and  he  omitted  to  discharge  that  obligation,  whereby  the 
nuisance  was  created.  The  proof  of  any  of  these  three 
circumstances  would  have  supported  the  plea ;  and  if  in 
none  of  the  three  cases  a  notice  to  remove  the  nuisance 
was  necessary  before  an  entry  could  take  place,  the  plea  is 
good ;  but,  if  notice  was  necessaiy  in  any  one,  the  plea  is 
bad,  by  reason  of  its  neither  containing  an  averment  that 
such  a  notice  was  given,  or  shewing  that  the  continuance 
was  of  such  a  description  as  not  to  require  one. 

It  is  clear,  that  if  the  plaintiff  himself  was  the  original 
wrong-doer,  by  placing  the  filth  upon  the  locus  in  quo,  it 
might  be  removed  by  the  party  injured,  without  any 
notice  to  the  plaintiff;  and  so,  possibly,  if  by  his  default  in 
not  performing  some  obligation  incumbent  on-  him,  for 
that  is  his  own  wrong  also ;  but  if  the  nuisance  was  levied 
by  another,  and  the  defendant  succeeded  to  the  possession 
of  the  locus  in  quo  afterwards,  the  authorities  are  in  favour 
of  the  necessity  of  a  notice  being  given  to  him  to  remove, 
before  the  party  aggrieved  can  take  the  law  into  his  own 
hands. 

We  do  not  rely  on  the  decision  in  7%e  Earl  of  Lonsdale 
v.  JVefaofi,  as  establishing  the  necessity  of  notice  in  such  a 
case,  for  there  much  more  was  claimed  than  a  right  to  re- 
move a  nuisance,  viz.  a  right  to  construct  a  work  on  the 
plaintiff's  soil,  which  no  authority  warranted;  but  Lord 
Wfnfor^s  dictum  is  in  favour  of  this  objection,  for  he 
states  that  a  notice  is  requisite  in  all  cases  of  nuisance 
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Bjeh.  9f  putu,  by  omission^  and  the  older  authorities  ful^y  warrant  that 
*  ^  opinion^  where  the  omission  is  the  non-removal  of  a  nni- 
joNss  sanccf  erected  by  another.  Penruddock's  case  shews  that 
Williams,  an  assize  of  quod  permittat  prostemere  wonld  not  he 
against  the  alienee  of  the  party  who  levied  it  without  no- 
tice. The  judgment  in  that  case  was  affirmed  on  error ;  and 
in  the  King's  Bench^  on  the  argument,  the  judges  of  that 
Court  agreed  that  the  nuisance  might  be  abated^  without 
suit,  in  the  hands  of  the  feoffee ;  that  is,  as  it  should  seem, 
with  notice;  for  in  Jenkins's  Sixth  Century,  case  57,  (no 
doubt  referring  to  Penruddocl^^  case),  the  law  is  thus 
stated: — ''A.  builds  a  house,  so  that  it  hangs  over  the 
house  of  B.,  and  is  a  nuisance  to  him.  A.  makes  a  feoff- 
ment of  his  house  to  C,  and  B.  a  feoffment  of  his  house 
to  D.,  and  the  nuisance  continues.  Now  D.  cannot  abate 
the  said  nuisance,  or  have  a  quod  permittat  for  it,  before  he 
makes  a  request  to  C,  to  abate  it,  for  C.  is  a  stranger  to  the 
wrong :  it  would  be  otherwise  if  A.  continued  his  estate, 
for  he  did  the  wrong.  If  nuisances  are  increased  after 
several  feoffments,  these  increases  are  new  nuisances,  and 
may  be  abated  without  request.'' 

We  think  that  a  notice  or  request  is  necessary,  upon 
these  authorities,  in  the  case  of  a  nuisance  continued  by 
an  alienee;  and  therefore  the  plea  is  bad,  as  it  does  not 
state  that  such  a  notice  was  given  or  request  made,  nor 
that  the  plaintiff  was  himself  the  wrong-doer,  by  having 
levied  the  nuisance,  or  neglected  to  perform  some  obliga- 
tion, by  the  breach  of  which  it  was  created. 

Lord  Abingsr,  C.  B.,  observed,  that  it  might  be  neces- 
sary in  some  cases,  where  there  was  such  immediate  danger 
to  life  or  health  as  to  render  it  unsafe  to  wait,  to  remove 
without  notice ;  but  then  it  should  be  so  pleaded ;  in  which 
the  rest  of  the  Court  concurred. 

Rule  absolute. 
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Bjteh.  of  Pteai, 
1843,' 


VACATION  SITTINGS  AFTER  HILARY 
TERM. 


Llewellyn  v.  The  Earl  of  Jersey  and  Another.  j^^^  ^ 

XBESPASS  for  breaking  and  entering  the  plaintiff's  A  deed  con- 
close,  and  catting  down  trees  therein.    Pleas,  first,  not  ofiiand?fonnt 
guilty;  secondly,  that  the  close  in  which  &c.,  was  not  the  ci^i^T  refer 
close  of  the  plaintiff:  thirdly,  that  it  was  the  close,  soil,  encetoasche- 
and  fireehold  of  the  Earl  of  Jersey.    Issues  thereon.  The  schedule' 

At  the  trial  before  RoJfe,  B.,  at  the  last  Glamorganshire  u"df  i^a  cot 
Assizes,  it  appeared  that  the  close  in  question  consisted  of  ]^^  headed 
a  long  narrow  strip  of  land,  containing  upwards  of  an  acre,  plan  of  the 
bounded  on  the  north-east  by  the  high  road  from  Neath  Estate,"  ai^ 
to  Cardiff,  and  on  the  west  and  south-west  by  the  sea-  .econd^joiumn, 
shore ;  and  abutting  at  its  south-eastern  extremity  upon  a  headed  "  De- 
garden  in  the  occupation  of  a  Mrs.  Thomas.   The  whole  premises,"  as 
of  this  strip  of  land  had  originally  belonged  to  the  Earl  marked  oif  the 
of  Jersey,  who,  in  the  year  1821,  contracted  with  one  fhfrV'coiumn 
Lewis  Thomas  for  the  sale  to  him  (inter  alia)  of  a  part  *•  being  in  the 

occupation  of  J. 

of  it;  and  by  lease  and  release,  dated  in  the  year  1833,  e.  ;  and  in  a 

the  premises  so  contracted  to  be  sold  were  conveyed  to  p^crches!"    At 

a  person  imder  whom  the  plaintiff  claimed,  by  the  fol-  ^^®  ^Jj™*  ^^ine 

lowing  description: — "All  and  every  the  messuages  or  was  drawn  upon 

_       _       _  ,.  ,  .  Ai  the  plan  as  the 

tenements,  lands,  hereditaments,  and  premises,  the  par-  boundary  line 
ticulars  whereof  respectively  are  set  forth  in  the  three  pj^^fls^bfrom 
schedules  respectively  annexed  to  this  indenture.*'    The  «*»«  '"^  ^l!^^. 

*^  "^  close  of  which  It 

formed  a  part. 
The  plan  was  drawn  to  a  scale,  but,  upon  measurement  of  the  land,  was  found  incorrect ;  and  153  b 
contained,  within  the  line  so  drawn,  less  than  34  perches  according  to  the  actual  measurement 
on  the  plan,  and  27  perches  only  according  to  the  actual  measurement  of  the  land : — Held,  that 
the  statement  that  the  piece  of  land  conveyed  contained  34  perches,  was  merely  falsa  demon- 
stratio,  the  prior  portion  of  the  description  being  sufficient  to  convey  it,  and  that  the  deed  passed 
only  thie  portion  of  land  actually  marked  off  on  the  plan,  as  measured  by  the  scale. 

VOL.    XI.  O  M.  W. 
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BxdL  of  Pleat,  plot  in  question  was  the  last  item  in  the  third  schedule. 


1843. 


which  was  in  the  following  form : — 


JVb.  on  the  Plan 
qf  the  BHton 

DeecTtptton 
Premieee, 

In  whoee  Oeetqta- 
iion. 

165  g. 

Tyr-y-Twr  Houae,  now 
called  Bigland  Lodge. 

The  said  John  El- 
rington. 

A.   R.    F. 

I     0    80 

165  h. 

Pleasure- gardens,  &c. 

Ditto. 

0     1       4 

165  i. 

Dwelling  -  house   and 
offices* 

Catherine  Thomas, 
under  a  lease  from 
the  late  Lord  Vernon. 

0    I      s 

153  b. 

A  small  piece  marked 
in  the  plan. 

The  said  John  EU 
rington. 

0    0    84 

In  the  plan  of  the  Briton  Ferry  estate^  referred  to  in  the 
schedule^  the  property  was  delineated  as  follows;  the  line 
on  153  b  being  drawn  roughly  with  a  pen^  and  the  letters 
L  T  (the  initials  of  Lewis  Thomas)  alM>  written  with  a  pen : — 


In  this  plan^  it  appeared^  the  boundary  of  165  h  had  been 
erroneously  laid  down,  it  being  in  fact  a  chain  longer,  in 
the  direction  of  the  dotted  line  on  the  above  sketch  (which 
was  not  in  the  map).  It  appeared  also  that  the  piece 
153  b,  as  marked  upon  the  plan,  contained  27  perches 
only  by  actual  measurement ;  and  that  the  measurement 
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of  it  according  to  the  plan  (which  was  drawn  to  a  scale),  Bxeh,  of  Phatt 
though  it  made  it  wider  and  larger  than  the  real  extent,  '  ^ 


even  then  did  not  make  it  amount  to  34  perches.    The    Llewbllyn 
plaintiff  relied,  in  order  to  maintain  his  action,  upon  a   earl  of  Jbr- 
trespass  by  the  cutting  down  of  a  tree,  which  the  jury  ^^^' 

found  not  to  be  within  the  boundary  line  drawn  on  the 
plan,  nor  within  the  portion  of  land  conveyed,  if  34  perches 
were  to  be  included,  computed  according  to  the  mea- 
surement on  the  plan;  but  which  would  fall  within  it,  if 
the  line  were  to  be  advanced  upon  the  land  parallel  to  that 
drawn  with  ink  on  the  plan,  so  as  to  include  34  actual 
perches,  or  if  the  line  were  to  be  either  a  continuation  of 
the  [dotted]  line  at  the  termination  of  the  real  boundary 
of  165  h,  or  a  line  drawn  parallel  thereto,  and  containing 
34  perches,  according  to  the  measurement  on  the  plan,  or 
the  actual  measurement.  The  plaintiff  contended,  that 
the  boundary  of  153  b  having  been  drawn  under  the  mis- 
take arising  from  the  erroneous  boundary  line  of  165  h, 
its  proper  boundary  would  be  either  the  continuation  of  the 
dotted  line  (which  would  give  him  much  more  than  34 
perches),  or  a  line  drawn  parallel  thereto,  so  as  to  contain 
84  actual  perches.  The  learned  Judge  was  of  opinion  that 
the  plaintiff  was  entitled  to  34  perches,  to  be  included  in  a 
line  drawn  parallel  to  the  boundary  line  upon  the  plan, 
according  to  the  measurement  on  the  plan ;  and  under  his 
direction  the  jury  found  a  verdict  for  the  defendants,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him  on  the  second  and  third  issues. 

In  Michaelmas  Term,  Chilton  obtained  a  rule  accord- 
ingly, against  which 

£.  V.  WUliams  and  IV.  M.  James  now  shewed  cause. — 
The  contest  between  these  parties  is  this.  Lord  Jersey  says, 
that  nothing  passed  by  his  conveyance  but  what  is  included 
within  a  line  drawn  upon  the  land  as  the  boundary  line  of 
153  b  is  drawn  upon  the  plan.    The  plaintiff  says,  as  the 

o  2 
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Exeh.  of  PUa$,  object  manifestly  was  to  give  the  purchaser  a  frontage  to  the 

^    sea  for  the  whole  of  the  piece  1 65  h^  and  as  the  boundary  of 

Llbwbllyk    that  piece  is  erroneously  laid  down  upon  the  plan,  he  has  a 

Earl  or  Je&.  right  to  havc  the  boundary  line  of  153  b  drawn  in  exten- 
sion of  the  real  boundary  of  165  h.  Now  it  is  clear,  that 
the  part  of  the  plan  to  which  the  schedule  refers  is  by  such 
reference  to  be  considered  as  incorporated  in  the  deed :  it 
is  the  same  thing  as  if  it  had  been  actually  drawn  upon  the 
deed.  When  these  parties  contracted,  there  was  no  boun- 
dary, natural  or  artificial,  to  the  west,  dividing  the  piece 
153  b  from  the  rest  of  the  property :  it  became  necessary, 
therefore,  that  they  should  create  a  boundary;  this  they 
did  by  drawing  a  line  with  ink  upon  the  map,  which  being 
drawn  to  a  scale,  the  quantity  which  passes  by  the  con- 
veyance is  at  once  ascertained  by  the  application  of  that 
scale  to  the  map.  The  deed  must  be  considered  as  express- 
ing that  which  the  map  expresses,  just  as  if  it  had  been 
defined  in  express  words,  by  distance  and  by  the  angle,  in 
the  parcels  of  the  deed :  in  that  case  the  parties  could  not 
have  varied  therefrom  either  as  to  the  distance  or  the 
angle;  and  the  same  rule  applies,  when  they  express  it  by 
symbols,  which  are  by  reference  incorporated  in  the  deed. 
Neither  of  the  parties  can  afterwards  claim  what  they 
would  have  bargained  for  if  the  map  had  been  correct.  It 
is  probable  that  neither  of  the  parties  ever  saw  the  spot, 
and  that  the  map,  with  reference  to  which  they  create  a 
boundary,  was  all  they  had  before  them.  The  primary 
description  is  that  which  is  marked  upon  the  plan;  and 
the  error  in  the  number  of  perches  is  immaterial,  and  falls 
within  the  rule  that  falsa  demonstratio  non  nocet.  [ParkCy 
B. — ^The  plaintiff  says  the  principal  subject  of  bargain  is 
the  34  perches,  and  that,  looking  at  the  plan,  he  does  not 
get  that,  therefore  the  plan  is  the  falsa  demonstratio.]  The 
answer  is,  that  the  parties  bargained  on  the  footing  of  the 
plan,  both  supposing  it  to  be  correct;  they  bargained  for 
a  certain  quantity,  with  certain  boundaries,  which  they 
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proceeded  to  define  by  reference  to  the  plan :  whereas  now  Bxek.  nf  PUas, 
the  plaintiff  says  the  plan  is  incorrect  in  the  delineation  of  *  ^ 

an  adjoining  close,  and  so  claims  a  much  larger  quantity,  Llewellyn 
not  falling  within  that  description,  and  which  he  admits  he  Eael  of  Jbr. 
did  not  bargain  for,  but  which  he  would  have  bargained 
for  had  the  plan  been  correct.  It  is  true,  the  piece  of  land 
within  the  lines  drawn  on  the  plan  contains  27  perches 
only ;  but  the  parties  having  the  plan  before  them,  and 
agreeing  so  to  define  the  boundary,  it  must  be  taken  that 
they  assumed  the  quantity  within  those  lines  to  be  84 
perches :  and  the  agreed  boundary  cannot  afterwards  be  va- 
ried because  the  quantity  turns  out  in  fact  to  be  less,  and 
that  assumption  proves  to  have  been  erroneous.  IParke,  B. 
— ^You  say  the  description  of  the  piece  in  the  schedule,  by 
reference  to  the  plan,  is  sufficient,  and  then  constat  de 
identitate,  and  the  error  as  to  the  number  of  perches  is 
merely  falsa  demonstratio.]  Yes.  It  is  like  the  case  put 
in  Sbeppard's  Touchstone,  248 : — "  If  one  grant  in  this 
manner  all  my  meadow  in  D.,  containing  ten  acres,  where- 
as in  truth  his  meadow  there  doth  contain  twenty  acres,  it 
seems  this  is  a  good  grant  for  the  whole  twenty  acres.'' 
[Rolfe,  B. — If  it  had  been  called  twenty-seven  perches,  but 
really  contained  thirty-four,  could  Lord  Jersey  have  said 
the  purchaser  should  not  take  the  whole?]— r^l^^y  ^^^ 
then  stopped  by  the  Court. 

Chilton  and  Nichott  Came,  in  support  of  the  rule. — ^It  was 
evidently  intended  that  the  boundary  line  of  158  b  should 
be  a  prolongation  of  the  boundary  of  165  h,  and  so  accord- 
ingly the  line  was  drawn  upon  the  plan.  But  then,  when 
the  plan  comes  to  be  applied  to  the  land,  the  boundary  of 
165  h  being  inaccurately  laid  down,  and  being  therefore 
advanced,  that  of  158  b  must  also  be  advanced  in  continuar- 
tion  of  it.  [Alderson,  B. — I  do  not  see  how  the  mistake  in 
the  boundary  of  165  h  affects  the  case ;  there  is  no  reference 
to  that  close  in  the  description  of  158  b  in  the  schedule.] 
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Exeh,  of  PUa$t  At  all  CTeiits^  the  plaintiff  is  clearly  entitled  to  34  perches 
^  of  land;  and  the  question  is  whether,  in  constroing  the 
Llewbllyw  plan,  he  is  to  hare  only  what  a  sar?eyor  wonld  lay  ont 
EarlopJcr.  upon  the  plan  with  role  and  compasses,  or  is  not  rather 
entitled  to  what  a  person  of  common  understanding  wonld 
say  was  included  in  such  a  contract.  The  first  rule  in  the 
construction  of  deeds  is,  that ''  the  construction  be  favour- 
able, and  as  near  the  words  and  apparent  intents  of  the 
parties,  as  the  rules  of  law  will  permit,  for  the  maxims  of 
law  are,  that  verba  intentioni  debent  insenire,  et  benigne 
interpretamur  chartas  propter  simplicitatem  laicorum.  And 
therefore  the  construction  must  be  reasonable,  and  ac- 
cording to  conmion  understanding ''  (a).  Now  a  layman, 
looking  at  this  description,  wonld  at  once  say  that  he 
was  to  have  by  the  contract  34  perches  of  land;  that  is 
the  substantial  and  important  part  of  the  description.  The 
bargain  was  not  made  with  reference  to  the  plan,  but  to 
the  real  state  of  things ;  but  by  the  plan  the  parties  are 
misled  into  the  false  description.  They  might  not  be 
aware  that  the  plan  was  drawn  to  a  scale.  There  being 
an  ambiguity  in  the  description,  the  language  of  the  deed 
must  be  taken  most  strongly  against  the  grantor. 

Parke,  B. — It  seems  to  me,  that  when  the  facts  of  this 
case  are  fully  understood,  there  can  be  no  reasonable  doubt 
upon  it :  the  simple  question  being,  what  passed  by  the 
deed  of  1883.  That  deed  recites  a  contract  for  the  sale  of 
certain  lands,  by  a  description  corresponding  with  that 
subsequently  contained  in  the  deed,  and  then  proceeds  to 
convey  them,  with  a  reference  for  that  description  to  three 
schedules.  The  portion  of  the  particular  schedule  (the 
third)  which  relates  to  the  piece  in  question,  states  it,  in 
the  first  column,  which  is  headed  ''No.  on  the  plan  of 
the  Briton  Ferry  Estate,"  to  be  "153  b;"  in  the  second 

(a)  2  Bla.  Comm.  379. 
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column^  under  the  heading  "  Description  of  premises/'  it  Etek  ^  PUat, 
is  stated  to  be  "a  small  piece  marked  on  the  plan;"  in  *  ^ 


the  thirds  it  is  described  as  being  in  the  possession  of  Llewellyn 
John  Elrington;  and  in  the  fourth^  as  containing  84  EarlovJer- 
perches.  Now  it  appears  to  me  that  this  case  may  be  de-  "^' 
termined  by  the  application  of  two  well-known  maxims  of 
law.  The  first  is,  that  "  verba  illata  inesse  iddentur /'  ac- 
cording to  which,  we  must  consider  it  to  be  the  same  thing 
here,  as  if  the  map  or  plan,  which  is  there  referred  to, 
had  been  actually  inserted  in  the  deed.  But  the  words 
^'84  perches,''  having  no  relation  to  the  plan,  must  be 
taken  to  mean  84  perches  by  admeasurement.  Then  the 
other  rule  of  law  applies,  that  as  soon  as  there  is  an  ade- 
quate and  sufficient  definition,  with  convenient  certainty, 
of  what  is  intended  to  pass  by  a  deed,  any  subsequent 
erroneous  addition  will  not  vitiate  it;  according  to  the 
maxim  "  &lsa  demonstratio  non  nocet."  Is  there  then 
that  convenient  certainty  in  this  case  ?  As  to  the  plan  no 
question  is  made,  and  the  black  line  is  admitted  to  have 
been  put  upon  it  with  the  intention  of  pointing  out  what 
was  contracted  for :  the  plan  also  appears,  on  the  face  of  it, 
to  be  drawn  to  a  scale,  and  it  is  incorporated,  on  the  prin- 
ciple already  mentioned,  with  the  deed.  Three  of  the 
boundaries  were  already  fixed,  and  nothing  remained  to  be 
fixed  but  the  boundary  to  the  west,  which  may  be  fixed 
immediately  by  drawing  a  line  upon  the  land,  correspond- 
ing, according  to  the  scale,  with  that  drawn  upon  the  plan. 
Thus  the  portion  conveyed  is  perfectly  described,  and 
can  be  precisely  ascertained,  and  no  difficulty  arises  ex- 
cept from  the  subsequent  statement,  that  it  contains  34 
perches.  That,  however,  becomes  merely  a  false  description 
of  that  which  is  conveyed  with  convenient  certainty  before; 
and  resembles  the  case  in  Sheppard's  Touchstone,  of  the 
meadow  in  D.,  described  as  containing  ten,  when  in  fact  it 
contained  twenty  acres.  It  is  a  mere  falsa  demonstratio, 
and  does  not  affect  that  which  is  already  sufficiently  con- 


UO  CASES  a  vss  ncssQinny 

Z^jti^  4f  ptem,  rered.    Bf  tlle^pI]cadiol^tlleRfilIe,af  the  legdnmaH 

-     '^^^^   -    I  luire  mentiofiied,  this  e»e  is  leadflr  detemdned:  and  it 

U^muxTM   i«  of  mnchmove  importaoeethat  we  dioviMsdheiertiicdf 

£4s«,  4^  in.  to  k^  iremtiH^  than  attempt  to  eiade  tbem  in  orier  to 

^^'        meet  the  sopposed  intentioii  of  the  partiei.    If  they  leaDj 

intended  in  this  eaK  to  make  the  bonndanes  of  the  tvo 

dotes  eorrespondy  thej  should  hare  taken  care  to  me  proper 

words  for  that  porpote,  which  thej  hare  not  done.   Sitting 

here,  we  can  onlj  aa J  that  the  portion  separated  I17  the  line 

npon  the  plan^  and  that  alone,  paand  by  the  description 

tfaej  hare  anpkjed.    The  rcfdicty  therefiMe,  oa^  not  to 

hedistorbed. 

AxDKBsov,  B. — I  am  of  the  same  opinion.  It  is  qnite 
clear  that,  ^plying  the  true  principles  of  law  to  the  con- 
struction of  this  deed,  we  must  be  goremed  bj  the  descrip- 
tion contained  in  it,  and  cannot  trayel  out  of  it  to  ccmsider 
what  the  parties  may  hare  intended.  It  appears  to  me 
that  the  statement  as  to  the  34  perches  is  merely  fiJsa 
demonstratio;  and  it  ib  one  which  applies  as  well  to  the 
defendant's  as  to  the  plaintiff's  case.  Looking  at  the 
description,  it  is  clear  that  what  was  conveyed  was  the 
small  parcel  158  b,  as  defined  npon  the  plan  produced  at 
thetriaL 

OuBNET,  B.,  concurred. 

Bolts,  B. — ^There  was  an  alternative  view  presented  to 
the  jury,  either  of  which  gave  the  defendants  the  verdict. 
I  rather  suggested  the  second  as  being  the  correct  view, 
but  I  am  now  satisfied  that  the  first  was  the  proper  one, 
namely,  that  the  plaintiff  was  entitled  only  to  the  portion 
actually  marked  off  upon  the  plan. 

Rule  discharged. 
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Btek.  of  PUatf 
1843. 

SpBNCB  v.  BoOEBS.  jj.^^  11^ 

XBESPASS  for  breaking  and  entering  the  dwelling-  Trespusfor 
house  and  garden  of  the  plaintiff^  and  making  a  great  enteri'o/the 
noise  and  disturbance  therein,  and  staying  and  continuing  aralwrden^ 
therein,  making  such  noise  and  disturbance,  for  a  long  thepUintiff, 

and  makiog  a 

space  of  time,  to  wit,  ten  days,  and  forcing  and  breaking  great  noise  and 
open  and  damaging  the  doors,  locks,  staples,  and  hinges  of  therdnfftc. 
the  dwelling-house,  and  by  walking  destroying  the  herbage,  *^-»  JJ^j^Jj^^Jj^^ 
and  tearing  up,  breaking  up,  breaking  down,  and  damaging  his  family  were 
the  fruit  trees  and  fruit,  shrubs,  and  plants,  and  seizing  and  ed,  disturbed,* 
taking  away  certain  furniture  and  chattels  of  the  plaintiff,  "Jhc'iHjaceabie 
and  exposing  them  for  sale,  and  selling  them  upon  the  ^^*^^?.?  ^^ 
premises  of  the  plaintiff  without  his  license  or  authority ;  bouse,  &c. 
whereby  and  by  means  of  which  several  premises  the  after^be  tAs. 
plaintiff  and  his  fiunily  were  greatly  harassed,  disturbed,  ^clmmen'^ 
and  annoyed  in  the  peaceable  possession  of  the  said  dwell-  nentoftbesuit, 

tbe  plaintiff  had 

ing-house  and  garden ;  and  the  plaintiff  was  prevented  become  bank- 
from  carrying  on  and  transacting  his  lawful  business,  and  p.^was^ap^im- 
was  deprived  of  the  use  and  enjoyment  of  his  said  goods  ^l"*!f"**', 

and  chattels.  by  virtue  of  the 

Plea,  actionem  ulterius  non,  because  after  the  trespass,  taid  canses'of 
and  after  the  commencement  of  this  action,  the  plaintiff  had  the  said  v^V" 
become  bankrupt,  and  one  W.  Pennell  had  been  appointed  —-»««,  on 

,  ,  general  demur- 

his  assignee,  who  then  accepted  the  said  appointment;  by  rer,  that  the 
virtue  of  which  appointment  and  acceptance,  and  by  force  ^  *QjJi^e,^1ie- 
of  the  statutes,  the  said  causes  of  action  and  every  of  them  hjyV^en"!!^ 
became  absolutely  vested  in  and  transferred  to  the  said  ifit  had  been 

WTk  II  shewn  that  the 

.  Pennell.  locus  in  quo 

To  this  plea  the  plaintiff  demurred  generally,  stating,  as  P^„*^^  ^^"^ 
the  point  for  argument,  that  the  declaration  disclosed  a 
variety  of  causes  of  action  which  did  not,  according  to  law, 
pass  to  or  vest  in  the  plaintiff's  assignees. 

Joinder  in  demurrer. 


192  CASES   IN    THE   EXCHEQUER, 

£sc*.  rf  Pleat,  Peacock,  in  support  of  the  demurrer^  was  stopped  by  the 
Courts  who  asked  Manning,  Seijt.,  who  appeared  to  support 
the  plea,  whether  he  could  distinguish  the  case  from  that 
oi  Clark  y,  Calvert  {a). 

Manning f  Serjt. — This  case  is  distinguishable  from  Clark 
v.  Calvert,  because  it  has  arisen  since  the  passing  of  the 
6  Geo.  4,  c.  16,  and  must  be  decided  with  respect  to  the 
63rd  &  64th  sections  of  that  act,  the  first  relating  to  per- 
sonal and  the  other  to  real  property.  It  has  been  decided, 
with  respect  to  the  64th  section,  that  it  operates  to  pass 
all  the  bankrupt's  real  property,  and  all  rights  in  respect 
of  it  belonging  to  the  bankrupt.  Thus,  in  MicheU  y. 
Hughes  (6),  it  was  held  that  a  right  of  entry,  vested  in  hus- 
band and  wife  in  right  of  the  wife,  passed  to  the  assignees 
of  the  husband.  Smith  v.  Coffin  (c)  shews  that  every  thing 
that  belongs  to  the  bankrupt  passes  to  his  assignees.  In 
MicheU  v.  Hughes,  Tindal,  C.  J.,  after  referring  to  Smith  v. 
Coffin,  says,  ''  As  that  case  has  established  that  such  right 
of  entry  was  an  hereditament  within  the  meaning  of  the 
bankrupt  act,  and  that  it  passed  to  the  assignees  under 
the  general  words  inserted  in  the  bai^n  and  sale,  we 
think  the  same  construction  must  be  put  on  the  present 
bankrupt  act,  notwithstanding  some  words  omitted  in  the 
64th  section  which  are  to  be  found  in  the  previous  acts; 
for  we  think  neither  the  extent  nor  the  nature  of  the 
bankrupt's  property,  intended  to  be  vested  in  the  assignees 
for  the  benefit  of  the  creditors,  is  thereby  in  any  way 
limited  or  confined.'^  This  was  a  trespass  committed  upon 
property  of  which  the  bankrupt  was  possessed  before  his 
bankruptcy,  and  which  passed  to  the  assignees,  and  the 
assignees  are  entitled  to  damages  for  any  deterioration  it 
may  have  sustained.  [Parke,  B. — ^Are  there  not  matters 
included  in  this  declaration  for  which  the  assignees  would 

(a)  8  Taunt  742 ;  3  Moore,  96.     (b)  6  Bing.  689;  4  M.  &  P.  577. 
(c)  2  H.  Bl.  444. 
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not  be  entitled  to  recover?]  No;  the  personal  injury  is  Ejteh.  rf pietu^ 
primft  facie  only  matter  of  aggravation.  Any  plea,  there- 
fore, which  justifies  the  entry  will  be  an  answer  to  the 
personal  injury,  unless  the  plaintiff,  by  a  new  assignment, 
gives  notice  to  the  defendant  that  he  means  to  insist  upon 
it  as  a  substantive  cause  of  action :  Taylor  v.  Cole  (a).  No 
injury  of  a  personal  nature  is  alleged  as  forming  part  of  the 
gist  of  this  action.  The  action  is  for  breaking  and  enter- 
ing the  plaintiff's  dwelling-house,  garden,  and  premises, 
and  making  a  great  noise  and  disturbance  therein,  &c., 
and  the  allegation  that  the  plaintiff  and  his  family  were 
disturbed  and  annoyed  thereby  is  only  under  the  per  quod, 
and  is  mere  matter  of  aggravation,  which  could  not  be 
pleaded  to.  The  whole  of  the  substantial  grievance  al- 
leged as  the  ground  of  the  action  might  have  taken  place, 
consistently  with  the  declaration,  in  the  absence  of  the 
plaintiff.  The  right  to  recover  for  the  personal  injury  is 
consequent  upon  the  injury  to  the  real  property,  and  the 
right  to  recover  damages  for  that  would  pass  to  the  as- 
signees. [Por^e,  B. — ^The  plea  does  not  state  that  the 
assignees  have  made  their  election  to  sue.]  No  election 
is  necessary :  the  right  vests  in  the  assignees  at  once,  as 
in  any  other  case.  Suppose  the  defendant  had  pulled 
down  the  plaintiff's  house,  could  it  be  contended  that  the 
right  of  action  in  such  case  did  not  pass  to  the  assignees  ? 
Clearly  not.  In  Wright  v.  Fairfield  (6),  it  was  held  that 
assignees  under  a  bankruptcy,  since  the  stat.  6  Gteo.  4, 
c.  16,  might  maintain  an  action  for  unliquidated  damages 
which  accrued  before  the  bankruptcy  by  non-performance 
of  a  contract.  {Parke,  B. — Because  that  was  part  of  the 
personal  estate.  It  was  a  contract  relating  to  personal 
property,  and  the  action  was  for  a  wrongftd  act  which 
prevented  a  profit  from  coming  to  the  assignees.  If  the 
personal  property  passes,  the  contract  also  will  pass.    The 

(a)  3  T.  R.  292 ;  1  H.  Bl.  555.  {h)  2  B.  &  Ad.  727. 
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Eceft.  ofPUatt  injury  here  complained  of  does  not  at  all  affect  the  value 
^  ^  ^  of  the  real  property.  Under  this  plea  you  might  give 
Spbncb  evidence  of  a  trespass  committed  ten  years  ago^  and  your 
Room.  argument  must  go  to  the  extent  that  the  assignees  can 
support  this  action  of  trespass  for  an  entry  which  may 
have  been  committed  ten  years  before  their  appointment. 
Clark  V.  Calvert  appears  to  me  to  decide  that  the  assignees 
cannot  maintain  such  an  action.  The  Court  there  perhaps 
unnecessarily  go  into  the  question  as  to  the  right  of  the 
assignees  to  interfere.]  In  that  case^  the  bankruptcy  and  as- 
signment were  pleaded^  and  therefore  it  would  depend  upon 
the  words  of  the  assignment  whether  the  right  of  action 
passed.  Here  every  thing  of  which  the  bankrupt  was  pos- 
sessed is  assigned^  because  the  effect  of  the  statute  is  to  vest 
every  right  of  which  he  was  possessed  in  the  assignees. 
[ParAe^B. — Have  you  any  authority  to  shew  that  assignees 
can  maintain  an  action  of  trespass  quare  clausum  fregit  for 
a  trespass  not  committed  in  their  own  time  ?  Smith  v. 
Mills  (a)  seems  to  shew  the  contrary.  It  is  there  said  that^ 
to  entitle  a  man  to  bring  trespass^  he  must^  at  the  time 
when  the  act  was  done  which  constitutes  the  trespass, 
either  have  the  actual  possession  in  him  of  the  thing  which 
is  the  object  of  the  trespass,  or  else  he  must  have  a  con- 
structive possession  in  respect  of  the  right  being  actuaUy 
vested  in  him.]  The  Court  is  there  speaking  of  the  party 
in  whom  the  right  to  bring  an  action  of  trespass  was 
originally  vested :  how  £ar  the  right  so  vested  would  be 
transmissible  to  other  persons  was  not  the  subject  of  in- 
quiry. Brandon  v.  Sands  (i).  [Parke^  B. — How  are  the 
assignees  to  recover  for  this  trespass,  committed,  it  may  be, 
many  years  before  the  bankruptcy  ?]  By  shewing  that  a 
right  of  action  accrued  to  the  bankrupt — ^that  he  became 
bankrupt — and  that  his  rights  of  action  vested  in  the  plain- 
tiffs as  his  assignees.    If  the  bankrupt  acts  are  so  framed 

(a)  1  T.  R.  475.  {h)  2  Vw.  jun.  665. 
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as  not  to  extend  to  such  a  case,  the  greatest  injustice  may  ^«?*-  of  Pleat, 
be  done.  It  may  be  that  the  whole  of  the  deficiency  of  the 
bankrupt's  estate  may  have  been  caused  by  acts  of  trespass 
quare  dausum  fregit.  One  of  the  learned  barons  (a)  is  well 
aware  that,  shortly  before  the  passing  of  the  Reform  Act, 
the  electors  at  Camelford  being  nearly  balanced,  a  tenant 
of  the  Marquis  of  Hertford  built  three  houses,  which  would 
have  given  his  party  three  votes.  At  nine  in  the  morning, 
the  occupiers  received  notice  firom  the  agent  of  the  Earl  of 
Darlington  that  the  houses  had  been  undermined,  and  would 
at  the  end  of  an  hour  be  blown  into  the  air.  The  parties 
removed  their  goods,  the  explosion  took  place  at  the  ap« 
pointed  time,  and  a  majority  was  secured  at  the  ensuing 
election.  If  the  builder  of  these  houses  had  become  bank- 
rupt, and  the  persons  who  furnished  the  bricks  and  timber 
for  the  buildings  had  been  appointed  his  assignees,  are  the 
bankrupt  laws  so  imperfect  as  to  deny  to  the  creditors  all 
redress  ?  Can  it  be  doubted  that  an  action  of  trespass  would 
lie  at  the  suit  of  assignees,  to  recover  the  mesne  profits 
of  the  bankrupt's  lands  accruing  before  his  bankruptcy? 
[Parke,  B. — The  old  bankrupt  law  and  the  new  are  the  same 
in  this  respect.}  The  right  of  the  assignees  may  be  the 
same,  but  the  mode  of  pleading  is  difl!erent,  in  consequence 
of  the  assignment  of  the  bankrupt's  property  from  the  com- 
missioner to  the  assignees  being  dispensed  with.  Not  only 
does  the  right  to  bring  a  real  action  to  recover  the  bankrupt's 
freeholds  pass  to  his  assignees,  but  they  may  recover  da- 
mages for  the  injury  which  he  sustained  from  being  held  out 
of  those  freeholds.  The  language  of  the  Court  in  Clark  v. 
Calvert  must  be  understood  in  a  qualified  sense,  and  with 
reference  to  the  state  of  the  pleadings  in  that  case.  Under 
the  old  bankrupt  law  title  might  be  shewn  in  the  assignees 
in  two  ways.  It  might  be  pleaded  that  the  commissioner 
assigned  all  the  estate  of  the  bankrupt,  and  (supposing 

(a)  Mr.  Baron  Alderson, 
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Sstk.  ^  Pl^t  that  to  be  necessary)  that  the  assignees  elected  to  take  the 
1 W3^  particular  property  as  part  of  that  estate^  or,  pleading  ac- 
cording to  the  legal  effect  of  such  general  assignment  and 
particular  acceptance,  it  might  have  been  alleged  that  the 
commissioner  assigned  the  particular  property  to  the  as- 
signees. In  Clark  v.  Calvert,  the  defendant  did  neither. 
He  stated  the  general  assignment,  and  there  he  stopped, 
which  enabled  the  Court  to  say  that  the  assignees  had  not 
interposed,  without  going  into  the  question  whether  the 
allegation  of  interposition  or  of  non«interposition  would 
properly  come  firom  the  defendant  as  part  of  his  plea,  or 
from  the  plaintiffs  by  way  of  replication.  Here  the  plead- 
ing raises  no  such  difficulties.  Brandon  v.  Patera)  shews 
that  assignees  have  far  more  extensive  rights  than  other 
representatives,  and  that  they  can  recover  for  any  act 
which  has  diminished  the  bankrupt's  estate ;  and  the  act 
here  charged  against  the  defendant  had  that  effect.  There 
it  was  held  that  the  assignees  of  a  bankrupt  might  recover 
from  the  winner  money  lost  at  play  by  the  bankrupt  be- 
fore his  bankruptcy.  And  Heath,  J.,  says,  "  An  execu- 
tor clearly  could  not  bring  the  action,  which  by  the  statute 
is  hmited  to  the  loser  himself,  within  the  three  months ; 
but  the  assignees  of  a  bankrupt  are  different  from  other 
representatives,  for  if  the  party  himself  were  to  recover 
the  debt,  he  must  pay  it  over  to  the  assignees.  It  is  to 
be  considered  as  part  of  the  bankrupt's  estate,  which  has 
wrongfully  passed  to  the  winner;  and  if  so,  the  assignees 
have  a  right  to  it,  and  ought  in  reason  to  sue  for  it.''  Al- 
though the  executor  does  not  represent  the  person  of  the 
testator,  so  as  to  take  rights  of  action  which  belong  to 
him  personally,  that  does  not  apply  to  the  case  of  assignees. 
It  would  be  absurd  to  say  that  it  should  be  at  the  option 
of  the  bankrupt  to  bring  an  action,  and  that  the  assignees 
might  afterwards  recover  the  damages  from  him. 

(a)  2  H.  BI.  308. 
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Paeke,  B. — ^I  am  of  opinion  that  the  plea  is  bad.  In  Bxch.  ofpieas, 
order  to  be  a  valid  defence,  it  mnst  be  good  in  omnibns. 
There  is  a  prim&  facie  title  in  the  plaintiff,  and  the  plea 
ought  to  shew  that  it  has  been  taken  out  of  him.  The 
defendant  does  not  shew  that  this  land  ever  passed  to  the 
assignees.  The  injury  to  the  land  was  long  before  the 
bankruptcy,  and  the  plaintiff  may  have  sold  it  after  the 
trespass  and  before  the  bankruptcy.  This  is  precisely 
the  same  as  Clark  v.  Calvert,  with  only  this  difference, 
that  there  the  assignment  was  pleaded  instead  of  the  ap- 
pointment of  the  assignee,  which  has  now  the  same  effect. 

Aldeeson,  B.,  Gueney,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Stavaet  t;.  Eastwood. 
.  Feb.n. 

Assumpsit.— The  declaration  stated,  that  the  plaintiff  Aismnpait.— 

being  possessed  of  a  bill  of  exchange,  drawn  by  one  Samuel  don  alleged,' 

Eastwood  upon  and  accepted  by  J.  Shaw,  payable  to  S.  Jj^^be^^/J;^"; 

Eastwood's  order,  for  £400,  and  by  him  indorsed  to  one  MMedofabiU 

of  exchange 

G.  Elder,  and  by  G.  Elder  indorsed  in  blank,  and  a  fiat  in  drawn  by  one 
bankruptcy  having  issued  against  S.  Eastwood,  by  a  cer-  ^^^  a^^^ted 
tain  agreement  made  between  the  plaintiff  and  the  defend-  ^y  ^-  ^S  ^'^j" 
ant,  the  defendant  bought  of  the  plaintiff,  and  the  plaintiff  order,  for ^mo, 
bargained  and  sold  to  the  defendant,  the  said  bill  of  ex-  dorsed  to  G.  E., 
change  for  the  sum  of  £200;  and  by  the  said  agreement  it  Tn^^biinKda 

flat  in  bank- 
ruptcy  having 
iuued  against  S.  E.,  by  a  certain  agreement  betvreen  the  plaintiff  and  defendant,  the  defendant 
bought  of  the  plaintiff,  and  the  plaintiff  bargained  and  sold  to  the  defendant,  the  said  bill  of  ex- 
change for  j^OO,  and  it  was  agreed  between  the  plaintiff  and  defendant  that,  upon  O.  E. 
handing  over  to  the  plaintiff  the  sum  of  ;f200,  the  said  bill  should  be  delivered  over  to  him.  The 
declaration  then  alleged  mutual  promises,  and  the  plaintiff's  readiness  to  perform  the  agreement, 
and  deliver  the  bill  to  the  defendant  or  G.  E.,  and  averred  that  although  the  defendant  did  pay 
£60,  parcel  of  the  j^OO,  yet  he  had  not,  although  often  requested,  paid  the  residue  thereof: — 
Held,  that  the  declaration  was  bad  on  general  demurrer,  for  not  averring  that  a  reasonable  time 
had  elapsed  since  the  making  of  the  agreement. 
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Esch.  ^f  Pitat,  was  agreed  between  the  plaintiff  and  the  defendant,  that 
upon  one  Gteorge  Elder  handing  over  to  the  plaintiff  the 
said  sum  of  £200,  the  said  bill  of  exchange  should  be  de- 
livered over  to  the  said  O.  Elder;  and  the  defendant 
thereby  further  agreed,  that  if  the  estate  of  the  said  S. 
Eastwood  paid  more  than  10s.  in  the  pound  under  the 
said  fiat,  he  the  defendant  would  pay  to  the  plaintiff  all 
that  the  estate  realized  more  than  10s.  in  the  ponnd,  upon 
the  amount  of  the  said  bill  of  exchange.  That  thereupon, 
in  consideration  of  the  said  agreement,  and  that  the  plain- 
tiff then,  at  the  request  of  the  defendant,  promised  the 
defendant  to  perform  the  said  agreement  in  all  things  on 
his  part  to  be  performed,  the  defendant  then  promised 
the  plaintiff  to  perform  the  same  in  all  things  on  his 
the  defendant's  part  to  be  performed ;  and  although  the 
plaintiff  had  always  firom  the  making  of  the  said  agree- 
ment been  ready  and  willing  to  perform  the  same  in  all 
things  on  his  part,  and  to  deliver  the  said  bill  of  exchange 
to  the  defendant  or  the  said  O.  Elder,  upon  payment  to 
him,  the  plaintiff,  of  the  said  sum  of  i6200,  according  to 
the  said  agreement;  and  although  the  defendant,  after  the 
making  of  the  agreement,  to  wit,  on  the  10th  October, 
1841,  did  pay  to  the  plaintiff,  in  part  performance  of  the 
said  agreement  on  his  part,  the  sum  of  £50,  parcel  of  the 
said  sum  of  £200,  yet  the  defendant,  disregarding  his  pro- 
mise, had  not,  although  often  requested  so  to  do,  paid  to 
the  plaintiff  the  residue  of  the  said  sum  of  £200,  or  any 
part  thereof,  but  had  neglected  and  still  neglected  and 
refused  so  to  do,  nor  had  the  said  O.  Elder  paid  the  plain- 
tiff the  residue,  or  any  part  thereof,  or  any  part  of  the  said 
sum  of  £200,  and  the  said  sum  of  £150  still  remained 
wholly  due  and  unpaid  to  the  plaintiff. 

There  was  a  plea  to  this  count,  which  was  demurred  to, 
and  which  was  held  to  be  clearly  bad,  but  the  case  is 
thought  not  worth  reporting  on  that  point.  The  defendant 
joined  in  demurrer,  and  in  the  points  marked  for  argu- 
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ment^  stated  that  he  intended  also  to  rely  on  the  insuffi-  Ereh.  rf  Pkas, 


ciency  of  the  declaration,  inasmuch  as  it  did  not  allege  a 
promise  to  paj  on  request,  or  anj  promise  to  paj  the  sum 
of  iE200,  the  non-pajrment  of  which  on  request  was  the 
breach  alleged,  nor  was  anj  such  promise  necessarily  to  be 
inferred  from  the  agreement :  that  the  only  promise  that 
could  be  inferred  was  a  promise  to  pay  on  demand,  or 
within  a  reasonable  time. 

Cowling  having  been  heard  in  support  of  the  demurrer 
to  the  plea,  and  AddUon  in  support  of  it,  and  the  Court 
being  clearly  of  opinion  that  the  plea  could  not  be  sup- 
ported, 

Addison  then  objected  to  the  declaration. — By  the  terms 
of  the  agreement,  as  alleged  in  the  declaration,  the  pay- 
ment  of  the  money  and  the  deUvery  of  the  bill  were  to  be 
concurrent  acts;  and  the  plaintiff,  in  order  to  maintain 
the  action,  ought  to  have  shewn  that  he  tendered  the  bill, 
or  that  the  defendant  waived  the  tender.  Now,  it  cannot 
be  said  that  the  payment  of  the  £60  was  any  waiver  of 
the  tender.  The  declaration  ought  to  have  averred  that  a 
reasonable  time  had  elapsed  for  the  payment  of  the  money, 
and  that  the  plaintiff  had  offered  to  deliver  the  bill.  Morion 
V.  Lamb  (a)  is  in  point.  That  was  an  action  for  the  non- 
delivery of  com  at  a  specified  place  pursuant  to  an  agree- 
ment, whereby  the  defendant,  in  consideration  that  the 
plaintiff  had  bought  of  him  a  certain  quantity  of  com  at  a 
fixed  price,  undertook  to  deliver  it  to  the  plaintiff  at  that 
place,  within  one  month  from  the  time  of  the  sale;  and 
the  Court  held  that  the  plaintiff  must  aver  a  tender  of  the 
price,  or  something  equivalent  thereto,  for  the  delivery  of 
the  com  and  the  payment  of  the  price  were  concurrent 
acts,  to  be  done  at  the  same  time ;  and  that  each  must 

(fl)  7  T.  R.  126. 
VOL.  XI.  p  M.  w. 
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E*ck.ifPUa$,  ayer  performfuicej  or  an  offer  to  perform  his  part,  before 
^  he  could  maintain  an  action  against  the  other.  That  was 
an  objection  taken  after  verdict^  and  was  held  to  be  mat- 
ter of  substance.  The  defendant  here  was  not  bound 
to  paj  until  the  bill  was  detivered  or  tendered.  Tiit 
payment  of  the  JE50  in  part  by  the  defendant  was  no 
waiver  of  the  tender;  for  if  the  defendant  did  more  than 
he  was  bound  to  do,  that  did  not  dischai^  the  plaintiff 
from  performing  his  part  of  the  contract.  The  allegation 
that  the  plaintiff  had  always  been  ready  and  willing  to 
perf(»rm  the  contract  and  deliTer  the  bill,  cannot  supply 
the  place  of  the  averment  of  an  offer  to  deliver  it,  espe- 
cially as  it  is  not  stated  that  the  defendant  had  any  notice 
thereof.  The  declaration  does  not  shew  that  the  time 
for  the  performance  of  the  defendant's  duty  had  arisen. 
A  contract  to  deliver  or  accept  goods,  without  specifying 
any  time^  amounts  to  a  contract  to  deliver  them  within  a 
reasonable  time,  and  it  is  not  averred  here  that  a  reason- 
able time  had  elapsed. 

Cowling,  contra. — ^The  dedarati<m  is  good  at  all  events 
after  pleading  over,  for  it  discloses  a  sufficient  cause  of  ac- 
tion. It  is  in  effect  a  claim  for  goods  bargained  and  sold; 
only  the  facts  are  set  out  in  a  more  extended  way  than  in  the 
form  usually  adopted.  Then  it  avers  mutual  promises,  from 
which  it  may  be  inferred  that  payment  is  to  be  made  upon 
request.  It  is  never  usual,  in  an  action  for  goods  baigained 
and  sold,  to  aver  that  a  reasonable  time  has  elapsed ;  the 
property  in  the  goods  passes  by  the  bargain.  K  there  be 
a  contract  for  a  specific  chattel,  the  reasonable  time  is  the 
moment  the  contract  is  completed.  Suppose  it  were  a 
contract  for  a  horse,  the  property  in  it  would  pass  by  de- 
livery, and  there  would  be  no  necessity  to  make  any  distinct 
request :  the  one  party  has  a  right  to  the  horse  and  the 
other  to  the  price  from  the  time  of  the  bargain.  So  here, 
this,  being  a  specific  chattel,  passed  to  the  defendant.    In 
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Bach  Y.  Owen  (a),  it  was  held  that  if  A.  and  B.  agree  to  Bxeh.  vf  puoi, 
exchange  horses^  and  B.  gives  a  sum  of  money  to  bind  the     >  ^,,„      '  ^ 
bargain^  A.  may  maintain  an  action  against  B.  for  not  de-      STAv^mT 
livering  his  horse^  without  alleging  any  delivery  of  or  offer     zamtwood. 
to  deliver  his  own  to  B.^  for  that  the  payment  of  the  earn- 
est money  vested  the  property  of  the  plaintiff's  horse  in 
B.    There  BuUer,  J.,  says^ ''  The  payment  of  the  halfpenny 
vested  the  property  of  the  colt  in  the  defendant^  and 
therefore  it  was  unnecessary  for  the  plaintiff  to  shew  that 
he  had  tendered  the  colt  to  the  defendant/'    Now  here 
there  was  a  distinct  sale  of  the  bill  for  £200,  and  there 
was  also  a  part  payment  of  the  price^  namely  of  £50^  and 
the  property  in  the  bill  therefore  vested  in  the  defendant. 

Parkk^  B. — In  this  case  the  property  could  not  pass. 
A  bill  of  exchange  is  a  peculiar  chattel^  and  only  passes  by 
indorsement^  or  by  delivery  of  it  when  it  is  payable  to 
bearer.  The  difficulty  is,  that  the  time  for  the  performance 
of  the  contract  is  not  shewn  to  have  elapsed.  The  plaintiff 
does  not  shew  that  the  time  has  arrived  when  the  money 
was  to  be  paid  by  Elder.  Something  more  is  to  be  done, 
because  Elder  is  to  bring  the  money.  The  agreement  is, 
that  the  defendant  is  to  send  the  money  by  Elder  to  take 
up  the  bill;  at  least  he  is  to  have  the  option  of  sending 
the  money  by  Elder ;  and  he  must  have  a  reasonable  time 
to  do  it  in.  We  cannot  tell  whether  a  reasonable  time  had 
elapsed  or  not.    I  think  you  had  better  amend. 

Leave  was  then  given  to  amend,  by  averring  that  a  rea- 
sonable time  had  elapsed;  otherwise 

Judgment  for  the  defendant, 
(a)  5  T.  R.  409. 
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Fth,  8. 

Wlurft  ft  wffi 
<.«rri<:4  on  In 
Ii«r  bukbund'f 

t/a*lii«M  of* 
•hop,  ftnd  bf 
iiU  ftjjtborlty 
fttuniUd  to  ftll 
ib«  r«ecipto  ftnd 
^jrmenU  ;— 
H$I4^  in  an  tc- 
ti/m  oi  replevin 
Iry  (be  buiband, 
ilwt  ft  lUte- 
ment  mftde  by 
the  wife  to  the 
Undlord,  on  the 
occftiion  of  her 
pftyiog  him 
rent  for  enotber 
person,  that  she 
would  pay  the 
rent  of  the  shop 
on  a  future  day, 
and  admitting 
its  amount,  was 
not  evidence 
against  the 
husband  of  the 
terms  of  the 
tenancy. 


Meredith  v.  Footner. 

XtEPLEVIN. — Avowry  for  rent  in  arrear  upon  a  demise 
by  the  defendant  to  the  plaintiff  of  a  house  and  premises, 
at  the  rent  of  £&  a  year,  payable  on  the  10th  of  May* 
Flea  in  bar,  non  tennit,  upon  which  issue  was  joined. 

At  the  trial  before  fVightmaUf  J.,  at  the  last  assizes  at 
Winchester,  it  appeared  that  the  house  in  question  was 
occupied  by  the  plaintiff's  wife,  who  carried  on  in  it  the 
business  of  a  grocer's  shop.  The  plaintiff  was  coachman 
to  the  Earl  of  Egremont,  and  resided  at  a  considerable 
distance,  but  occasionally  yisited  his  wife ;  and  it  was  ad- 
mitted at  the  trial,  that  she  carried  on  the  business  of  the 
shop  by  her  husband's  authority,  and  attended  to  all  the 
receipts  and  payments.  In  order  to  prove  the  tenancy  as 
alleged  in  the  avowry,  a  witness  was  called  for  the  defend- 
ant, who  stated,  that  the  plaintiff's  wife,  having  called 
upon  the  person  by  a  devise  from  whom  the  defendant 
claimed  the  premises,  to  pay  a  neighbour's  rent,  said 
"  that  she  would  pay  her  own  rent  on  the  10th  of  May, 
when  it  would  be  due,  if  it  was  remitted  to  her  by  her 
husband  in  time :  that  he  generally  sent  it  her  within 
a  few  days  of  the  time,  and  the  amount  was  jE6."  This 
evidence  was  objected  to  on  the  part  of  the  plaintiff,  on  the 
ground  that  the  wife  was  not  the  agent  of  the  husband  to 
make  such  a  statement.  The  learned  Judge,  however,  ad- 
mitted it:  and  a  verdict  having  been  found  for  the  de- 
fendant. 


Erie,  in  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  evidence  was  improperly  ad- 
mitted; against  which 


FUzherbert  now  shewed  cause. — The  objection  which 
might  have  existed  to  the  reception  in  evidence  of  this 
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statement  of  the  wife,  was  completely  removed  by  the  ad-  Exch.  of  PUa», 
mission  made  on  the  trial,  that  she  was  occupjring  and  car- 
rying on  business  in  the  honse  in  qaestion,  as  the  agent  of 
her  husband.  Any  arrangement  with  respect  to  the  pay- 
ment of  the  rent  would  naturally  fall  within  the  scope  of 
such  her  authority.  Clifford  v.  Burton  [a)  is  expressly  in 
point.  There  the  wife  served  in  her  husband's  shop,  and 
carried  on  the  business  of  it  in  his  absence ;  and  it  was 
held,  that  admissions^  made  by  her  on  application  for  pay- 
ment of  goods  previously  delivered  at  the  shop,  were  re- 
ceivable in  evidence  against  the  husband.  In  truth  the 
plaintiff,  by  replevying,  admits  her  agency  for  the  purpose 
of  the  occupation  of  the  house. 

Erie  and  Barstow,  contrit. — ^There  was  no  proof  of  any 
payment  of  rent  upon  any  occasion  by  the  wife,  nor  any 
evidence  of  an  actual  demise ;  and  the  admission  that  she 
made  all  payments  for  her  husband  extended  only  to  pay- 
ments made  in  the  course  of  the  shop  business,  and  at 
all  events  would  not  render  any  statement  of  hers  at  a 
time  when  a  payment  was  not  made,  receivable  in  evidence. 
If  a  party  trusts  another  to  manage  his  affairs,  and  in  the 
course  of  that  employment  to  make  payments  for  him,  that 
does  not  make  the  other  his  agent  to  make  an  admission. 
{Parke,  B. — ^No :  admissions  of  agents  do  not  in  general 
bind  the  principal,  unless  it  be  in  the  course  of  their 
agency  to  make  admissions;  as  in  the  case  of  bankers 
giving  receipts:  FcArlie  v.  Ha8tmg8{b).'\  The  case  of 
Clifford  V.  Bvrton  is  no  authority  for  the  defendant,  be- 
cause there  the  admission  extended  only  to  the  subject  of 
the  retail  business,  which  was  within  the  wife's  express 
agency.  It  may  be  doubted,  moreover,  whether  that  case 
would  now  be  sustained;  for  it  is  observed  in  Phillipps  on 
Evidence,  vol.  1,  p.  885,  (9th  edit.),  that  the  early  authori- 

(a)  1  Bing.  199;  8  Moore,  16.  (&)  10  Ves.  123. 
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SmOL  tl  Ffeof,  ties  on  ihis  subject  have  gone  too  fxt.    The  mere  fact  of  a 

1843 

-    wife's  being  authorized  to  occupy  the  diop,  cannot  raise  an 

MsuDiTH     infisrence  that  she  had  anthority  to  take  it  at  a  certain 

FooTMBt.     rent. 

Pabkb^  B. — ^This  rule  must  be  made  absolute.  The 
admission  made  bj  Mr.  EirJe  at  the  trial  constitutes  the 
wife  the  agent  for  her  husband  in  receiving  or  paying 
money  in  respect  of  the  shop,  but  it  does  not  extend  far- 
ther. Therefore,  if  the  question  were  whether  the  receipt 
of  shop  goods  bound  the  husband,  her  admission  would  be 
evidence  for  that  purpose.  This,  however,  was  either  an 
admission  of  an  antecedent  contract  for.  the  hire  of  the 
shop,  or  of  a  contract  to  take  it  firom  that  time,  viz.  the 
10th  of  May  1840,  at  the  rent  of  £6  a  year.  Now  though 
the  wife  might  be  the  agent  of  her  husband  to  make  pay* 
ments,  she  is  not  necessarily  his  agent  to  make  admissions 
of  an  antecedent  oontraot;  and  therefore,  if  the  admissi- 
bility of  this  statement  be  rested  on  the  ground  of  its  being 
evidence  of  an  antecedent  lease,  it  must  fail.  Then 
although,  when  coupled  with  her  subsequent  possession,  it 
might  be  evidence  to  shew  a  contract  for  taking  the  shop 
in  futuroy  the  admission  at  the  trial  does  not  make  her 
an  agent  to  take  a  lease  for  the  benefit  of  her  husband; 
and  on  that  ground  also  the  evidence  was  inadmissible. 
The  admission  does  not  go  far  enough  to  let  in  the  evi- 
dence, either  on  the  one  ground  or  the  other. 

Aldbbson,  B.-^This  was  not  an  admission  accompany- 
ing an  act  done,  nor  an  act  which  itself  the  wife  was 
authorized  to  do.  A  wife  cannot  bind  her  husband  by  ad- 
missions, unless  they  fall  within  the  scope  of  the  authority 
which  she  may  reasonably  be  presumed  to  have  derived 
fix)m  him;  and  where  she  is  carrying  on  such  a  trade  as 
this,  if  it  be  necessary  for  that  purpose  that  she  should 
have  such  a  power,  she  may  be  his  agent  to  make  admis- 
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sions  with  respect  to  matters  connected  with  the  trade.  &»^  rf  Pfeat, 

1843 
But  here  every  thing  was  consistent  with  the  fiict  of  the  '^ 

husband's  having  originally  hired  the  shop  on  what  terms  Mmsdith 
he  pleased^  and  it  could  not  be  necessary  for  the  purpose  Foonraa. 
of  carrying  on  the  business  ot  the  shop^  that  she  should 
make  admissions  of  an  antecedent  contract  for  the  hire  of 
the  shop^  or  that  she  should  make  a  new  contract  for  the 
occupation  of  it  for  the  future.  The  statement  in  ques- 
tion,  therefore^  was  not  of  such  a  nature  as  she  was  autho- 
rized to  make,  and  as  it  was  the  only  evidence  of  the 
tenancy,  there  must  be  a  new  trial« 

GuRNEY,  B.,  and  Bolfb,  B.,  concurred. 

Rule  absolute. 


MicHELL  V.  Williams. 


Case, 


Feb.  8  j*  9. 


i,  for  maliciously  and  without  probable  cause  charge  Case  for  a  maii- 
ing  the  plaintiff  with  unlawfully  and  maliciously  breaking  uom-^Tbe^"" 
down  the  dam  of  a  fish  pond  of  the  defendant,  with  intent  t^^fl^^^no 
to  take  the  fish  therein.     Plea,  not  guilty.  the  defondant, 

▼  ,       1  -r.  •       1    ^^^  resided  in 

At  the  trial  before   Wtghtman,  J.,  at  the  last  Bristol  Wiiuhire,  ofa 
assizes,  it  appeared  that  the  plaintiff  became,  in  June  1841,  in  carmanheD. 

shire,  together 
with  the  eicliuife  right  of  sporting  over  certain  lands  acQacenl,  belonging  to  the  defendant,  fished 
one  of  the  ponds  by  cutting  down  the  dam,  and  but  few  fish  having  been  caught,  one  D.,  who 
was  the  defendant's  local  agent,  sn^ested  to  the  plaintiff  that  he  might  fish  a  certain  pond  on  the 
estate  by  cutting  down  the  bank  and  placing  a  net  to  catch  the  fish ;  which  the  plaintiff  accord- 
ingly afterwards  did  during  the  tenancy,  and  a  few  fish  were  Ulcen.  Disputes  having  afterwards 
arisen  between  the  plaintiff  and  the  defendant,  D.  laid  an  information  before  magistrates 
against  the  plaintiff  for  unlawfully  and  maliciously  breaking  down  the  dam  and  destroying  the 
fbh,  under  7  &  S  Geo.  4,  c.  80,  s.  16,  and  D<  hairing  been  examined,  the  magistrates  required 
the  plaintiff  to  find  bail  to  appear  to  an  indictment  for  that  offence  at  the  next  assises,  where  a 
bill  was  preferred  but  ignored.  The  defendant  was  not  present  at  the  hearing  of  the  infor* 
mation,  nor  was  there  any  evidence  to  shew  that  he  knew  that  D.  bad  given  the  plaintiff 
permission.  At  the  trial,  the  Judge  asked  the  Jury  whether  in  their  opinion  D.  had  given 
permission,  and  they  found  that  he  had ;  they  also  found  that  D.  acted  under  the  defendant's 
authority  in  instituting  the  proceedings ;  and  the  learned  Judge  having  expressed  his  opinion 
that  there  was  an  absence  of  reasonable  and  probable  cause :— ^TeM,  that  he  was  correct  in 
so  deciding,  and  that,  independently  of  the  permission  given  by  D.,  there  was  no  reasonable  or 
probable  cause  for  instituting  the  proceedings. 
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BaA.^FUa$t  the  yearly  tenant  to  the  defendant^  a  clergyman  residing 
'  ^  at  Marlborough^  of  a  house  and  lands  in  Carmarthenshire^ 
Micnix  together  with  the  exclosiye  right  of  sporting  over  certain 
WuxiAMs.  lands  adjacent  to  the  house,  belonging  to  the  defendant. 
A  person  named  Durance,  resident  in  the  neighbourhood, 
was  the  defendant's  local  agent  for  the  management  of  his 
lands;  and  in  the  summer  of  1841  the  defendant,  in  the 
presence  and  with  the  assistance  of  Durance,  fished  a  pond 
near  the  house  by  cutting  down  the  bank,  which  was 
stated  by  some  of  the  plaintiff's  witnesses  to  be  the  usual 
mode  of  fishing  a  muddy  pool.  Few  fish  having  been 
caught.  Durance  said,  if  the  plaintiff  would  go  to  a  pond  on 
the  defendant's  lands,  at  a  spot  called  Mount  Pleasant,  he 
would  have  some  good  sport  there,  for  he  had  put  some 
fish  in  it  about  two  years  before,  and  unless  he  got  them 
soon,  the  cranes  would  take  them.  Shortly  afterwards. 
Durance  asked  the  plaintiff's  gamekeeper  why  his  master 
did  not  fish  the  pond,  and  pointed  out  to  him  how  it 
should  be  done,  by  cutting  the  bank  and  putting  a  net  to 
catch  the  fish.  On  the  afternoon  of  the  25th  of  April, 
1842,  the  plaintiff  cut  the  dam  of  this  pond,  and  carried 
away  from  it  fish  which  weighed  about  two  pounds.  On 
the  9th  of  June  following,  (disputes  having  in  the  interval 
arisen  between  the  plaintiff  and  the  defendant)  an  infor- 
mation under  the  statute  7  &  8  Geo.  4,  c.  80,  s.  15,  for 
unlawfully  and  maliciously  breaking  down  and  destroying 
the  dam  of  this  fish  pond,  with  intent  to  take  the  fish,  was 
laid  before  the  magistrates  of  the  district  by  Durance,  as 
the  agent  of  the  defendant,  against  the  plaintiff.-  The 
hearing  of  the  information  was  postponed  till  the  16th, 
when  the  agreement  under  which  the  plaintiff  had  taken 
the  house  being  produced,  and  Durance  having  been  exa- 
mined, the  magistrates  required  the  plaintiff  to  find  bail 
to  answer  the  charge  at  the  ensuing  assizes;  although 
it  was  contended  on  the  part  of  the  plaintiff  that  under 
his  right  of  sporting  he  was  entitled  to  do  the  act  com- 
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plained  of,  and  at  all  events  was  justified  bj  the  alleged  per*  Bxeh.  rf  puat, 
mission  given  by  Durance.  What  Durance  stated  before  ^  ^  *_ 
the  magistrates  was  not  proved  oh  the  trial  of  this  cause.  In 
a  letter  written  in  January,  1842,  by  the  defendant  to  the 
plaintiff,  he  referred  to  Durance  as  his  agent,  and  stated 
that  he  had  authorized  him  to  instruct  his  attorney  to 
adopt  legal  steps  for  any  injuries  done  by  the  plaintiff  to  the 
property ;  but  no  further  communication  was  shewn  to  have 
been  made  to  the  plaintiff  until  after  the  information  had 
been  laid.  On  the  16th  of  June,  the  defendant  arrived  in 
the  neighbourhood,  but  he  was  not  present  at  the  hearing 
of  the  information  on  the  following  day.  On  the  21st  of 
June,  a  Mr.  Harris  called  on  the  defendant  respecting  the 
termination  of  the  plaintiff's  tenancy,  and  during  the  con- 
ference with  him,  the  defendant  sent  for  the  act  of  Parlia- 
ment, 7  &  8  G^o.  4,  c.  80,  and  after  reading  it,  observed, 
"  Now  I  have  got  the  fellow,  I  will  make  an  example  of 
him.''  At  the  ensuing  assizes,  a  bill  for  the  offence  was 
preferred  before  the  grand  jury,  and  ignored. 

Upon  this  evidence,  the  learned  Judge  left  three  questions 
to  the  jury ;  first,  whether  Durance  acted  under  the  autho- 
rity of  the  defendant  when  he  laid  the  information  and 
prosecuted  the  proceedings  against  the  plaintiff;  secondly, 
whether  Durance  gave  permission  to  fish  the  pond  in 
question,  by  cutting  down  the  bank;  and  lastly,  whether 
the  defendant,  in  taking  these  proceedings  against  the 
plaintiff,  was  actuated  by  evil  feelings  towards  him,  and 
not  by  a  bon&  fide  and  genuine  belief  that  the  plaintiff 
had  committed  the  offence  imputed  to  him.  The  jury  sn* 
swered  all  these  questions  in  the  affirmative;  whereupon 
the  learned  Judge  expressed  his  opinion  that  in  point  of 
law  there  was  an  absence  of  reasonable  and  probable  cause, 
and  refused  to  submit  any  further  question  to  the  jury 
than  that  of  the  amount  of  damages;  which  they  assessed 
accordingly  at  £400. 
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Exek.  of  PkM,      In  Micluielmas  Term^  Crawder  obtained  a  rale  nisi  for  a 
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new  trial,  on  the  gronnd  of  misdirection :  against  which 

Erie,  Cockbum,  and  Barstow  now  shewed  cause. — ^The 
three  questions  stated  by  the  learned  Judge  were  correctly 
submitted  to  the  jury :  and  it  is  clear,  since  the  decision 
in  Panion  v.  Williams  {a),  that  his  Lordship  rightly  re- 
served to  himself  the  decision  of  the  question  of  probable 
cause.  It  is  perfectly  dear  upon  the  evidence,  that  Durance 
instituted  this  prosecution  against  the  plaintiff  with  the 
authority  of  the  defendant;  and  equally  clear  that  there 
existed  no  reasonable  or  probable  cause  for  the  prosecu* 
tion  in  the  act  done  by  the  plaintiff.  It  is  said  that  the 
learned  Judge  ought  also  to  have  left  it  to  the  jury  to  say 
whether  the  defendant  knew  of  Darance's  having  given 
the  plaintiff  permission  to  fish  the  pond,  for  that  in  the 
absence  of  such  knowledge  the  defendant  might  have  pro- 
bable cause  for  the  proceedings,  though  Durance  could 
have  none.  But  the  answer  is,  that  if  for  the  gratification 
of  his  malice  a  man  gives  his  agent  a  plenary  authority  to 
institute  a  prosecution  against  another,  he  is  equally  re- 
sponsible for  all  that  is  done  in  it :  and  if  the  agent  have 
no  cause  for  the  proceeding,  the  principal  is  responsible. 
It  is  his  duty  to  inquire  whether  the  proceeding  be  well 
founded  or  not.  If  therefore,  as  against  Durance,  there 
was  an  absence  of  reasonable  and  probable  cause,  that  is 
sufficient  as  against  the  defendant,  by  whose  authority 
Durance  acted.  It  does  not  lie  in  his  mouth  to  say  that 
the  facts  were  not  brought  to  his  knowledge.  If  a  man 
chooses  to  adopt  the  wrongful  act  of  another,  he  must 
adopt  it  with  all  its  consequences.  [Parke,  B. — If  you 
can  make  out  that  he  authorized  his  servant  to  prosecute 
right  or  wrong,  he  may  be  responsible :  but  you  must  shew 

(a)  1  G.  &  D.  504 ;  2  Q.  B.  169. 
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that  there  was  an  authority  to  prosecute  per  fas  et  nefas^  Bseh.  ^  PUa; 
otherwise  it  will  be  construed  as  an  authority  only  to  do  ^  ^  ' 
what  is  right.]  But  there  was  also  ample  evidence  to 
shew  a  want  of  reasonable  and  probable  cause^  independ- 
ently of  Durance's  permission^  in  the  nature  of  the  defend- 
ant's agreement  with  the  plaintiff^  and  the  circumstances 
of  the  act  itself.  The  learned  Judge,  therefore,  was  guilty 
of  no  misdirection,  for  he  left  to  the  jury  every  fact  that  was 
material — and  indeed  more  than  were  strictly  necessary — 
to  raise  the  question  of  reasonable  and  probable  cause  for 
his  decision. 

Crowder  and  Montague  Smiih,  in  support  of  the  rule. — 
The  cutting  down  of  the  dam  of  the  fish  pond  was  not  a 
justifiable  act.  The  agreement  only  authorized  sporting  in 
the  usual  and  legitimate  mode,  but  the  cutting  down  of 
the  dam  was  not  the  ordinary  mode  of  sporting ;  and  the 
learned  Judge  ought  to  have  left  that  question  to  the  jury. 
[Parke,  B. — Supposing  it  was  an  unsportsmanlike  mode  of 
fishing,  and  that  the  plaintiff  had  cut  down  the  dam  out 
of  spite  in  consequence  of  the  quarrel,  still  if  he  did  it  by 
right,  or  under  a  supposition  of  right,  it  could  not  be 
within  the  act,  which  means  the  doing  of  a  wicked  and  un- 
lawful act,  without  a  colour  of  right.]  The  stat.  7  &  8 
Qeo.  4,  c.  80,  s.  15,  enacts,  that  if  any  person  shall  un- 
lawfully and  maliciously  break  down  or  otherwise  destroy 
the  dam  of  any  fish  pond,  with  intent  thereby  to  take  or 
destroy  any  of  the  fish  in  such  pond,  every  such  offender 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted,  shall 
be  liable  to  the  punishment  therein  mentioned.  Now  if 
this  were  not  the  legitimate  mode  of  sporting,  the  plaintiff 
would  clearly  have  come  within  that  provision,  unless  the 
defendant's  agent  Durance  had  given  him  permission  to  do 
so.  And  if  the  defendant  had  been  induced  to  believe 
that  the  offence  had  been  committed,  and  in  that  belief 
instituted  the  prosecution,  this  action  would  not  be  main- 
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EjKk.  ^PUat,  tainable.  The  learned  Judge  certainlj  left  it  to  the  jiuy 
^^^'  ^  whether  Durance  was  the  agent  of  the  defendant  in  insti- 
tuting these  proceedings  against  the  plaintiff,  and  they 
found  that  he  was.  Now  the  question  is,  how  far  the  prin- 
cipal is  to  be  affected  bj  the  act  of  his  agent.  Is  it  to  be 
said  that  a  principal,  who  may  be  in  perfect  ignorance  of  the 
wilful  nature  of  the  act  of  his  agent,  is  liable  in  every 
case  for  his  improper  conduct  ?  Clearly  not.  Suppose,  for 
instance,  that  a  servant  were  to  come  to  his  master  and  say 
that  his  fellow-servant  had  stolen  a  bottle  of  wine,  and 
that  he  had  detected  him  in  the  act,  and  the  master  were 
to  prefer  a  charge  before  a  magistrate,  when  it  was  proved 
that  the  servant  who  had  accused  the  other  of  the  felony 
had  given  it  to  him,  would  the  master  be  liable  to  an  action 
in  such  a  case  ?  If  not,  the  present  case  is  precisely  simi- 
lar. [Aldersan,  B. — Suppose  there  was  really  no  probable 
cause,  would  it  be  any  answer  to  shew  that  the  prosecu- 
tion arose  firom  the  defendant  having  been  misinformed 
by  an  agent  ?]  The  defendant's  belirf  that  he  had  reason- 
able and  probable  cause  would  be  sufficient;  and  it  has 
never  been  held  that  the  master  will  be  liable,  if  you  fix 
the  agerU  with  knowledge.  The  master  cannot  be  liable 
unless  it  be  shewn  that  he  knew  it.  In  Musgrove  v. 
Newell  (a),  where  A.,  having  reasonable  and  probable  cause 
for  supposing  that  B.  had  assaulted  him  with  intent  to  rob 
him,  went  for  a  constable,  who  recognised  B.,  and  assured 
A.  that  he  was  a  respectable  man,  but  A.  nevertheless  per- 
sisted in  giving  B.  into  custody,  and  preferred  a  charge 
against  him  before  a  justice,  who  dismissed  it;  it  was  held 
that  the  representation  of  the  constable  would  not  take 
away  the  reasonable  and  probable  cause  afforded  by  the 
other  facts  of  the  case.  In  Panton  v.  WUliama  (i),  Tindal, 
C.  J.,  in  delivering  the  judgment  of  the  court,  observes 
that  "  in  some  cases  the  reasonableness  and  probability  of 

(a)  1  M.  &  W.  582.  {b)  2  Q.  B.  169, 193. 
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the  ground  for  prosecution  has  depended,  not  merely  upon  ^rck.  qf  PUas^ 
the  proof  of  certain  facts,  but  upon  the  question  whether  '   , 

other  facts  which  famished  an  answer  to  the  prosecution  were  Michbll 
known  to  the  defendant  at  the  time  it  was  instituted;  again,  Williams. 
in  other  cases  the  question  has  turned  upon  the  inquiry, 
whether  the  facts  stated  to  the  defendant  at  the  time,  and 
which  formed  the  ground  of  the  prosecution,  were  believed 
by  him  or  not/'  [Rolfej  B. — ^When  the  plaintiff  has  proved 
the  facts  shewing  a  want  of  probable  cause,  does  it  not  lie 
on  the  defendant  to  shew  his  ignorance  and  want  of  know- 
ledge ?  Parke f  B.  — In  Johnsttme  v.  Sutton  (a),  in  the  reasons 
given  for  the  opinion  expressed  by  Lord  Mansfield  and  Lord 
Loughborough^  it  is  said,  '^  From  the  want  of  probable  cause, 
malice  may  be  and  most  commonly  is  implied.  The  know- 
ledge of  the  defendant  is  also  implied.  From  the  most  ex- 
press malice  the  want  of  probable  cause  cannot  be  implied. 
A  man  from  a  malicious  motive  may  take  up  a  prosecution 
for  real  guilt,  or  he  may,  from  circumstances  which  he  really 
believes,  proceed  upon  apparent  guilt ;  and  in  neither  case 
is  he  liable  to  this  kind  of  action.''  The  meaning  of  that 
probably  is,  that  want  of  probable  cause  being  shewn,  it 
lies  on  the  defendant  to  shew  that  he  was  misled  or  acted 
in  ignorance.  Then,  was  not  the  learned  Judge  right  in 
assuming  the  defendant's  knowledge,  unless  the  contrary 
were  shewn?]  Where  the  master  acts  for  himself  in  in- 
stituting the  proceedings,  it  may  be  so;  but  not  where  he 
acts  from  the  information  of  his  servant,  and  it  is  upon  his 
representation  that  he  orders  him  to  institute  the  prose- 
cution. [Aldersony  B. — If  you  had  shewn  that  Durance 
made  such  a  statement  before  the  magistrates  as  would 
warrant  the  prosecution,  the  defendant  might  then  per- 
haps have  been  excused.]  The  master  might  have  no 
means  of  proving  it.  It  is  not  necessary  for  the  master  to 
prove  that  the  servant  gave  him  the  information  on  which 

(a)  1  T.  R.  545. 
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SgdL  vf  PUait  he  acted:  it  is  the  plaintiff's  duty  to  shew  the  want  of 
>  ^^  '  .  probable  cause^  for  he  is  to  make  ont  his  title  to  maintain 
MicMBu  the  action.  [Parke,  B. — Here  there  was  the  fact  of  the 
Williams,  existence  of  the  tenancy^  with  the  right  of  sporting^  and 
that  this  act  was  done  during  the  oontinoanoe  of  it,  which 
establishes  the  absence  of  reasonable  and  probable  cause. 
Aldersan,  B. — ^When  the  existence  of  reasonable  and  pro- 
bable cause  had  been  negatived  in  the  first  instance,  the 
burthen  lay  upon  the  defendant  to  shew  that  there  were 
facts  which  induced  him  to  suppose  that  he  had  just 
grounds  for  instituting  the  prosecution.]  In  this  case  the 
magistrates  had  heard  Durance's  evidence,  and  thought 
the  charge  sustainable,  and  compelled  the  plaintiff  to  give 
bail  to  answer  the  charge  at  the  assizes ;  and  it  might  rea- 
sonably be  inferred  that  there  were  good  grounds  for  in- 
stituting the  prosecution.  [Aldersan,  B. — There  is  no 
reason  for  any  such  inference.  All  that  passed  before  the 
magistrates  was  taken  down  in  writing,  and  might  have 
been  proved.]  The  learned  Judge  appeared  to  think  that 
unless  Durance  had  given  permission,  the  defendant  would 
have  had  reasonable  and  probable  cause,  and  he  left  the 
question  as  to  Durance's  permission  to  the  jury,  in  order 
to  guide  his  judgment  upon  that  question.  But  even  if 
Durance  had  given  permission,  there  was  no  evidence  to 
shew  that  the  defendant  knew  it,  but  the  contrary  was  to 
be  inferred  from  the  circumstances.  There  was,  therefore, 
prim&  facie  evidence  of  probable  cause,  which  the  plaintiff 
ought  to  have  shewn  not  to  exist. 

They  also  argued  that  there  was  no  evidence  to  shew 
that  Durance  acted  as  the  defendant's  agent  in  instituting 
the  proceedings. 

Parke,  B. — I  am  of  opinion  that  in  this  case  the  rule 
ought  to  be  discharged. 

There  were  three  grounds  upon  which  the  rule  to  shew 
cause  was  obtained.      The  first  objection  made  by  Mr. 
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Crciwder  was,  that  in  this  caae  there  was  no  evidence  to  go  Batch,  rf  PUa§, 
to  the  jury  that  the  prosecution  was  originally  instituted  ^  ^'  ^ 
and  afterwards  carried  to  a  conclusion  bj  the  defendant.  Michbu 
The  Judge  left  to  the  jury  the  question^  whether  Mr.  Williams. 
Durance  acted^  in  preferring  the  information  against  the 
plaintiff^  under  the  authority  of  the  defendant,  and  after- 
wards prosecuted  those  proceedings  against  him  under  the 
defendant's  direction.  Now  the  only  question  on  that  part 
of  the  case  was,  whether  there  was  suflScient  evidence  to  go 
to  the  jury  that  what  was  done  was  done  by  the  authority  of 
the  defendant.  And  there  was  a  letter  given  in  evidence, 
— ^which  was  said,  indeed,  not  to  refer  to  those  proceedings, 
and  very  likely  that  may  be  so, — ^but  I  think  that  what 
the  letter  states,  coupled  with  the  conversation  proved,  is 
evidence  to  go  to  the  jury  that  all  the  proceedings  which 
took  place  originated  firom  the  defendant's  instigation; 
in  that  conversation  he  says,  "  I  have  got  the  fellow,  and 
I  will  make  an  example  of  him.''  It  was  for  the  jury 
to  say,  upon  such  a  statement,  whether  or  not  these  pro- 
ceedings were  commenced  under  his  authority  and  by  his 
direction ;  and  my  opinion  is  that  they  were. 

Then  the  next  question  is,  whether  the  Judge  was  wrong 
in  not  leaving  a  further  question  to  the  jury,  viz.  whether 
the  circumstance  of  Durance  having  given  permission  to 
the  plaintiff  to  fish  the  pond  was  known  or  not  known 
to  the  defendant.  Now  if  the  case  really  turned  upon 
the  propriety  of  leaving  to  the  jury  the  question  of  the 
permission  of  Durance  being  known  to  the  defendant,  I 
certainly  should  have  hesitated  before  I  concluded  that  this 
rule  ought  to  be  discharged ;  because  I  think  that  is  a 
point  deserving  of  a  great  deal  of  consideration.  It  may 
be,  that  in  the  absence  of  any  reasonable  or  probable  cause 
for  the  prosecution — if  it  be  proved  that  there  was  no  rea- 
sonable, or  real,  or  probable  cause — ^that  may  throw  the 
burden  of  proof  on  the  defendant  that  he  believed  there 
was.    That  which  was  stated  by  Lords  Mansfield  and  Laugh" 
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^  ^'  ^  that.  But  in  this  case — even  supposing  an  act  had  been 
MicHVLL      committed  by  the  plaintiff  which  was  clearly  within  the  act 

Wii^uAMt.  of  Parliament — that  is,  supposing  a  trespass  were  commit- 
ted by  a  stranger,  who  had  no  interest  in  the  land,  by  break- 
ing down  a  dam  and  draining  a  pond  for  the  purpose  of 
taking  the  fish,  and  the  trespasser  contended  on  the  trial 
that  he  had  a  right  to  do  so,  upon  the  ground  that  one  who 
was  the  general  agent  of  the  owner  had  given  him  permis- 
sion, and  was  entitled  so  to  do,  he  would  be  acquitted  on 
proof  that  that  person  was  the  general  agent  of  the  owner, 
and  had  given  him  permission  to  commit  the  act.  But  I  am 
disposed  to  think,  that  in  an  action  for  maliciously  insti* 
tuting  such  a  prosecution,  it  would  be  incumbent  upon  the 
plaintiff  to  go  further,  and  to  shew  that  the  fact  was  known 
to  the  defendant — the  prosecutor — that  such  permission  had 
been  given.  But  it  is  unnecessary  to  give  an  opinion 
on  that  part  of  the  case,  because,  rejecting  altogether  that 
question,  whether  Durance  gave  the  plaintiff  permis- 
sion or  not,  and  looking  at  the  other  facts  in  the  case,  and 
supposing  the  learned  Judge  to  have  unnecessarily  left  to 
the  jury  the  question  whether  Durance  in  fact  gave  per- 
mission to  the  plaintiff  or  not,  I  think,  upon  the  other  facts 
in  the  case  which  are  admitted,  and  with  regard  to  which 
there  was  no  question  to  go  to  the  jury,  that  the  Judge 
was  right  in  saying  that  in  this  case  there  was  no  reason- 
able or  just  ground  for  instituting  the  proceedings,  and 
that  it  was  a  malicious  prosecution.  What  are  the  facts  of 
this  case?  It  appears  that  this  breaking  down  of  the  dam 
of  the  pond  took  place  in  the  month  of  April,  at  which 
time  the  plaintiff  was  tenant  to  the  defendant  of  a  small 
house  and  land,  as  part  of  a  tenement  which  he  held  for  a 
year,  which  would  not  expire  imtil  the  month  of  June, 
1842 ;  and  under  the  agreement  by  which  he  was  tenant 
of  the  property,  he  had  a  right  to  sport  over  the  whole  of 
the  property;  and  a  right  to  sport  certainly  includes  a 
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.  right  to  fish.  It  appears  that  during  the  time  he  occupied  EmH.  rf  PUtu, 
under  this  demise^  he  cut  down  a  portion  of  the  dam,  and  ^  ^^ 
let  out  the  water  for  the  purpose  of  taking  the  fish  within 
it.  Those  are  facts  which  are  admitted  in  the  cause.  It  is 
said  this  is  an  unusual  mode  of  fishing,  and  that  that  was 
a  question  which  ought  to  have  been  left  to  the  jury.  The 
evidence  is  rather  that  this  was  a  usual  mode  of  fishing 
the  pond,  and  no  dispute  appears  to  have  arisen  upon  that; 
but  taking  it  for  granted  that  that  question  ought  to  have 
been  left  to  the  jury,  and  supposing  this  to  have  been  an 
unusual  mode,  and  not  the  mode  in  which  sportsmen  gene- 
rally exercise  their  right  of  sporting,  and  supposing  the 
plaintiff  to  have  done  this  under  the  influence  of  malicious 
feelings  to  the  defendant,  firom  having  had  a  quarrel  with 
him,  and  received  notice  to  quit:  supposing  that  something 
would  not  have  been  done  which  has  been  done,  unless 
the  plaintiff  had  been  incited  to  do  it  by  feelings  of  hos- 
tility to  the  defendant; — granting  all  this  to  be  so,  is  it 
possible  for  any  man  to  say  that  the  act  of  cutting  this 
dam,  to  get  the  fish  out  of  the  pond,  can  come  under  the 
meaning  of  the  act  of  Parliament,  which  is  directed  against 
those  who  from  malicious  feelings  destroy  the  property  of 
others,  and  which  makes  it  a  transportable  offence  if  any 
person  breaks  or  cuts  down  the  dam  of  a  pond  for  the  pur- 
pose of  taking  the  fish  therein?  I  do  not  think  there  was 
any  offence  in  point  of  fact  against  the  act  of  Parliament, 
and  it  seems  to  me  that  the  learned  Judge  was  right  in 
looking  at  the  case  in  the  way  he  did ;  and  even  supposing 
this  question,  whether  this  act  was  committed  by  the  plain- 
tiff under  the  authority  of  Durance,  to  have  been  answered 
in  the  negative,  I  think  he  was  still  right  in  directing  the 

jury  that  there  was  no  reasonable  or  probable  cause  for 
the  institution  of  this  prosecution. 

It  is  said  this  must  have  been  done  by  the  defend- 

atit  under  a  mistake  of  the  law,  because  the  magistrates 

before  whom  the  case  was  investigated  expressed  them- 

VOL.  XI,  Q  M.  w. 
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exonae  for  the  magiatratea,  who  acted  from  i^cnrance,  bnt 
M  icHBLi.      there  waa  none  for  the  defendant,  who  did  not  act  finom 


«. 


WuLLiAMf,  ignorance,  but  from  improper  motiTes.  It  is  said,  how- 
ever, by  Mr.  Crowder,  that  he  might  have  been  igno- 
rant bon&  fide,  and  might  have  believed  he  was  canying 
into  effect  the  intentions  of  the  act  of  Parliament,  even 
supposing  he  acted  under  feelings  of  spite  and  malice 
towards  the  plaintiff  in  instituting  the  prosecution.  I 
think  that  oomes  within  the  third  question  left  to  the  jury 
by  the  learned  Judge,  who  aaked  them  whether  the  de- 
fondant,  in  iostitnting  proceedings  against  the  plaintiff, 
acted  from  malicious  feelings:  and  upon  that  the  jury 
found  that  it  was  their  general  belief  that  the  defendant  did 
act  from  malicious  feelings.  Therefore,  although  the  ma- 
gistrates have  chosen  to  permit  the  plaintiff  to  be  proceed- 
ed against  for  this  transportable  misdemeanor,  yet  the 
defendant  was  proved  upon  the  evidence,  to  the  satisfoc^ 
tion  of  the  jury,  not  to  have  acted  under  a  mistake  as  to 
the  meaning  of  the  act  of  Parliament,  but  with  a  belief 
that  no  offence  was  committed  at  all,  and  he  cannot  be 
excused  from  the  consequences  to  which  he  has  subjected 
himself  by  following  the  course  he  adopted.  It  seems  to 
me,  therefore,  with  regard  to  the  two  grounds  of  objection 
token  to  the  course  taken  by  the  learned  Judge,  that 
neither  of  them  can  be  sustained.  Upon  the  whole,  I 
think  the  verdict  should  not  be  disturbed. 

Alpxuon,  B. — ^I  am  of  the  same  opinion.  In  the  firat 
place,  it  appears  to  me  that  there  was  abundant  evidence 
to  shew  that  the  defendant  instituted  these  proceedings 
through  the  medium  of  Durance.  With  respect  to  the 
second  point,  as  to  there  being  no  reasonable  or  probable 
cause,  I  think  the  true  way  of  viewing  a  case  is  this : — 
that  the  Judge  has  a  right  to  act  upon  all  the  uncontra- 
dicted facts  of  the  case,  and  that  it  is  not  necessary  speci- 
fically to  leave  every  fact  to  the  jury, — ^to  ask  them,  for 
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inrtance/' Do  you  believe  this?''  "Do  you  believe  that?''  B*ek,ifPUai, 


'^  Do  you  think  that  was  so  and  so?''  It  is  only  where 
some  doubt  is  attempted  to  be  thrown  upon  the  credibihty 
of  the  witnesses^  or  where  some  oontradiction  oocursj  or 
some  inference  is  attempted  to  be  drawn  from  some  former 
tajd  not  distinctly  sworn  to^  that  the  Judge  is  called  upon 
to  submit  any  question  to  the  jury :  but  that  is  not  the 
case  here,  for  there  was  no  reasonable  ground  whatever 
for  disputing  that  the  pond  was  fished  in  the  ordinary 
way,  and  there  was  no  pretence  for  saying  that  any  act 
was  committed  in  violation  of  the  act  of  Parliament,  I  do 
not  in  the  least  rely  upon  Durance  having  given  permis- 
sion, because  I  am  disposed  to  think  that  if  his  giving 
permission  to  the  plaintiff  was  considered  a  material  fact, 
it  ought  to  have  been  shewn  also  to  have  been  within  the 
knowledge  of  the  defendant,  and  there  really  was  no  evi- 
dence upon  that  subject ;  and  therefore,  if  I  had  to  form 
my  judgment  of  reasonable  and  probable  cause,  I  should 
lay  the  fact  of  Durance  having  given  permission  out  of  the 
case,  and  I  should  still  say  that  there  was  none. 

Gurnet,  B.,  concurred. 

BoLPE,  B, — I  am  of  the  same  opinion.  The  only  point 
of  importance  in  the  argument  is  that  upon  the  subject  of 
piobable  cause;  but  I  concur  with  my  brothers  in  think- 
ing, that,  quite  independently  of  the  circumstance  of 
Durance's  consent  or  non-consent,  there  was  a  total  ab- 
senoe  of  reasonable  and  probable  cause.  It  seems  to  me 
that  in  taking  the  fish  out  of  the  pond,  the  plaintiff  did 
only  that  which  he  had  a  right  to  do,  and  consequently 
there  was  neither  real  nor  probable  cause.  It  was  put  in 
this  way-*-did  the  defendant,  at  the  time  he  instituted  the 
prosecution,  fairly  believe  that  the  plaintiff  had  violated 
the  law?  And  the  jury  found  that  the  defendant  acted 
from  malicious. motives,  and  not  from  such  a  beUef.    That 
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Exeh.  of  PieoM,  appears  to  be  perfectly  rights  whether  Durance  gave  his 

consent  or  not ;  and  the  fact^  therefore^  of  not  patting  to 

the  jury  the  question  with  regard  to  the  defendant's  know* 

ledge  of  the  permission  of  Durance,  appears  to  me  to  be 

totally  immaterial. 

Rule  discharged. 


Lanton  V,  Davey  and  Six  Others. 

Assumpsit  against  the  defendants,  as  the  makers  of  a 
promissory  note  for  £600,  payable  to  the  plaintiff;  with 
account  on  an  account  stated.  The  defendant  Davey,  and 
three  other  defendants,  pleaded,  as  to  the  second  count, 
non  assumpserunt ;  and,  as  to  the  whole  declaration,  that 
by  an  indenture,  dated  17th  August,  1835,  and  after  the 
said  promissory  note  became  due  and  payable,  and  made 
between  the  defendants,  one  Ann  Juliffe,  and  the  several 
holders  had  re-  Other  pcrsons  whosc  names  were  thereunto  subscribed  as 
adventurers  or  shareholders  in  certain  tin  and  copper 
called  "  The  Relistian  Mines,*'  of  the  first  part ; 
certain  parties  who  were  actually  named,  and  the  several 


Feb.  8. 

The  plaintiff 
A.,  the  purser 
of  a  mine,  in 
order  to  carry 
it  on,  raised 
money  by  the 
deposit  of  a 
promissory 
note,  made  in 
his  favour  by 
seven  of  the 
shareholders, 
and  which  two 


fused  to  sign, 

and  applied  the 

money  so  raised    minCS, 

in  paying  the 

workmen.     At 

a  subsequent 

meeting  of  the 

shareholders  and  creditors,  an  assignment  of  the  mine,  in  order  to  sell  it,  and  pay  the  debts, 
was  resolved  upon,  and  A.  then  claimed  to  be  admitted  as  a  creditor  <*  for  money  which  he 
bad  raised  on  note  of  hand  to  pay  the  workmen."  A  deed  of  assignment  was  accordingly 
executed,  to  which  all  the  adventurers  were  parties  of  the  first  part,  and  the  several  persons 
whose  names  were  thereunto  subscribed,  "  as  creditors  of  the  several  other  persons  therein- 
before described  of  the  first  part  as  adventurer^  for  supplies  to  and  debts  incurred  by  them  for 
or  in  respect  of  the  same  mine,  to  the  amounts  set  opposite  their  respective  names,"  of  the 
second  part.  This  deed,  after  reciting  that  the  shareholders  had  in  the  prosecution  of  the 
mine  incurred  debts  thereon  with  the  persons  parties  thereto  of  the  second  part,  contained  a 
conveyance  in  trust  for  those  creditors,  and  a  provision  that  no  action  should  be  brought  by  any 
of  the  persons  parties  thereto  of  the  second  part,  against  all,  any,  or  e  ither  of  the  persons  par- 
ties thereto  of  the  first  part,  for  the  recovery  of  any  debts  due  or  owing  upon  the  said  mine,  or 
in  anywise  relative  thereto ;  and  that  if  any  such  action  was  brought,  the  deed  might  be  pleaded 
as  a  release.  A.  executed  the  deed,  the  amount  of  the  note  and  interest  thereon  being  placed 
against  his  name.  To  an  action  brought  by  A.  upon  the  note  against  the  seven  persons  who 
signed  it,  they  pleaded  the  deed  as  a  release,  averring  that  A.  signed  it  as  a  creditor  of  the 
parties  thereto  of  the  first  part,  in  respect  of  the  causes  of  action  in  the  declaration  mentioned, 
which  allegation  was  traversed  by  the  replication : — Held,  that  A.  must  be  held  to  have  signed 
the  deed  in  respect  of  his  claim  for  the  advance  of  the  money  raised  upon  the  note,  and  applied 
for  the  use  of  the  mine,  and  not  in  respect  of  his  claim  upon  the  note  itself,  which  therefore  was 
not  released,  and  that  consequently  the  plea  was  not  proved. 
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other  persons  whose  names  or  styles  of  firms  were  there-  ^c*.  nf  pum, 
unto  subscribed,  as  creditors  of  the  several  other  persons 
thereinbefore  described  of  the  first  part  as  adventurers  and 
shareholders  in  the  said  mines  or  adventures,  for  supplies 
to  and  debts  incurred  by  them  for  and  in  respect  of  the 
same  mines,  to  the  amount  set  opposite  to  the  respective 
names  of  the  said  creditors  thereunder  written,  of  the  se- 
cond part ;  and  certain  trustees  of  the  third  part  [profert] ; 
after  reciting  that  the  parties  thereto  of  the  first  part 
were  interested  as  shareholders  in  the  said  mines,  and  that 
they  had  in  the  prosecution  of  such  mines  or  adventures 
incurred  or  contracted  debts  therein  to  and  with  the  said 
several  persons  parties  thereto  of  the  second  part,  and  which 
were  then  unsatisfied  and  unpaid,  and  that  it  had  been  re- 
solved, at  a  meeting  of  the  parties  held  on  the  12th  day  of 
August,  1835,  for  the  purpose  of  determining  the  course 
to  be  adopted  for  satisfying  and  paying  off  the  said  several 
debts,  that  the  said  several  mines  and  other  property  be- 
longing to  them  should  be  conveyed  to  the  said  trustees ; 
the  parties  thereto  of  the  first  part  conveyed  the  said  mines 
and  property,  pursuant  to  that  resolution,  upon  trusts  for 
sale,  and  after  payment  of  the  expenses,  to  pay  and  apply 
the  residue  of  the  monies  in  or  towards  payment  or  satis- 
faction of  the  said  several  debts  and  demands  owing  by  the 
said  several  persons  parties  thereto  of  the  first  part,  unto 
the  said  several  persons  parties  thereto  of  the  second  part, 
or  their  executors,  administrators,  or  assigns,  rateably  and 
in  proportion  to  the  amount  of  the  debts  owing  to  them 
respectively  as  aforesaid,  without  any  priority,  and  to  the 
entire  exclusion  of  such  of  the  persons  parties  thereto  of 
the  first  part,  as  might  happen  to  be  creditors  in  the  said 
mines  or  adventures,  until  each  of  the  same  creditors,  not 
being  adventurers,  should  have  received  the  full  amount  of 
his  respective  debt :  and  that  until  such  sale  or  sales,  and 
distribution  of  the  proceeds  as  aforesaid,  should  have  been 
respectively  made,  no  action  or  suit  should  be  had,  brought, 
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sons  parties  thereto  of  the  second  part,  against  all,  any,  or 
dther  of  the  several  parties  thereto  of  the  first  part,  for 
the  recovery  of  any  debt  or  debts  due  and  owing  npon  the 
said  mines  and  premises  as  aforesaid^  or  anywise  relative 
thereto,  and  that  in  case  any  snch  action  or  suit  should  be 
had,  brought,  or  further  prosecuted,  then  the  debt  or  debts 
thereby  sought  to  be  recovered  contrary  to  the  provision 
last  aforesaid,  should  thereupon  be  forfeited  and  void,  and 
those  presents  in  that  case  should  operate  as  a  final  release 
of  every  such  debt  or  debts  sought  to  be  recovered  by  such 
action  or  suit,  and  should  and  might  be  pleaded  and 
pleadable  in  bar  thereto,  and  to  the  recovery  thereof  as 
aforesaid.  The  plea  then  averred,  that  the  name  of  the 
plaintiff  was  subscribed  to  the  said  indenture  as  a  cre- 
ditor of  the  said  several  persons  parties  to  the  said  inden-* 
ture  of  the  first  part,  as  adventurars  or  shareholders  in  the 
said  mines  or  adventures,  for  and  in  respect  of  the  causes 
of  action  in  the  declaration  mentioned,  the  same  causes  of 
action  having  accrued  to  the  plaintiff,  and  the  said  pro- 
mises in  the  declaration  mentioned  having  been  made  to 
him,  in  respect  of  debts  which  were  at  the  time  of  making 
the  said  indenture  debts  incuned  by  the  said  several  par- 
ties thereto  of  the  first  part  with  and  to  the  plaintiff  in 
respect  of  the  said  mines ;  that  the  amount  Of  the  said 
causes  of  action  and  debts  was,  at  the  time  of  making  the 
indenture,  thereon  written^  and  set  opposite  to  the  name 
of  the  plaintiff  so  subscribed  thereto  as  aforesaid;  and 
thereupon  the  plaintiff  made  and  executed  the  said  inden- 
ture, and  sealed  the  same  with  his  seal  as  a  party  thereto 
of  the  second  part,  to  wit,  as  such  creditor  of  the  said  per- 
sons parties  thereto  of  the  first  part,  for  and  in  respect  of 
the  said  causes  of  action  in  the  declaration  mentioned; 
that  although  the  said  mines  and  property  had  been  sold, 
a  certain  sum  out  of  the  proceeds  remained  still  to  be  dis^ 
tributed  by  the  trustees :  wherefore  the  defendants  said 
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that  the  plaintiff,  by  the  same  indentare  and  premiseSi  £k*.  cfPim, 
released  and  diaeharged  the  defendants  from  the  said    ^   ^^^'  ^ 
causes  of  action  in  the  declaration  mentioned,    Verificar      Lantoit 

tlOn.  DATBt* 

The  plaintiff,  after  craving  oyer  of  and  setting  out  the 
deed,  by  which  it  appeared  that  a  sum  of  £714  was  set 
opposite  his  name,  replied,  that  his  the  plaintiff's  name  was 
not  subscribed  to  the  said  indenture,  nor  was  the  same 
indenture  executed  by  him,  as  a  creditor  of  the  said  several 
persons  parties  thereto  of  the  first  part,  for  or  in  respect  of 
the  said  causes  of  action  in  the  declaration  mentioned,  nor 
did  the  said  causes  of  action  accrue  to  the  plaintiff  for  or 
in  respect  of  the  debts  incurred  by  the  said  several  persons 
parties  thereto  of  the  first  part,  in  respect  of  the  said 
mines  in  the  said  indenture  mentioned,  modo  et  formA:  on 
which  plea  issue  was  joined. 

At  the  trial  before  Creisufell,  J.,  at  the  last  Cornwall 
assises,  it  appeared  that  the  plaintiff  was  the  purser  and 
manager  of  (but  not  a  shareholder  in)  the  Relistian  Mines, 
in  which  the  defendants  held  shares.  Debts  to  a  large 
amount  having  been  incurred  by  the  adventurers,  and  the 
funds  for  carrying  on  the  mines  failing,  it  became  a 
question  whether  the  working  of  the  mines  was  to  be 
altogether  stopped,  or  whether  means  could  be  devised  • 
for  raising  a  sum  of  money  to  continue  them  in  work, 
with  a  view  to  the  sale  of  them  as  mines.  Accordingly, 
a  meeting  was  held  on  the  5th  of  February,  1886,  for 
the  purpose  of  considering  this  question,  at  which  the  de* 
fendants  were  present.  At  that  meeting  a  Mr.  Nicholls, 
the  accountant  to  the  mines,  suggested  that  the  share^ 
holders  should  give  a  promissory  note  for  £600  and  in*> 
terest,  payable  to  the  plaintiff  or  order,  upon  the  indorse* 
ment  of  which  by  the  plaintiff  Messrs.  Tweedy,  bank- 
ers at  Truro,  would  advance  the  amount.  In  accordance 
with  this  suggestion  the  promissory  note  in  question  was 
drawn  and  signed  by  the  defendants,  but  by  mistake 
it  was  not  made  payable  to  order.    Two  others  of  the 
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£tek.  4ifPiemt,  shflreholden  who  were  present,  Molynenx  and  Jnliffe,  de- 

^  •    ^    cUned  to  sign  it,  the  finrmer  saving  that  he  had  paid 

Lavtom       enough,  and  would  incur  no  further  responsibilitjr.    The 

DAfvr.       plaintiff  took  the  note  to  Messrs.  Tweedy,  deposited  it 

with  them,  and  obtained  the  money,  which  was  i^lied  to 

the  payment  of  the  workmen  in  the  mines. 

On  the  12th  of  August,  1835,  a  meeting  of  the  share- 
holders and  creditors  was  held,  at  which  the  execution  of 
the  deed  in  question  was  determined  on.  The  plaintiff 
claimed  to  come  in  as  a  creditor  in  respect  of  the  monies 
he  had  raised  on  the  note  for  £600,  and  another  note  for 
£80  and  interest,  which  had  been  subsequently  cashed 
by  Messrs.  Tweedy  under  similar  circumstances,  and  the 
proceeds  applied  in  the  same  manner ;  amounting  in  the 
whole,  as  he  alleged,  to  £700.  Some  objection  was  made 
to  this  claim,  on  the  ground  that  this  was  not  a  debt 
due  from  the  whole  body  of  the  adventurers,  but  only 
from  those  who  had  signed  the  notes ;  this  objection,  how* 
ever,  was  ultimately  waived,  it  being  at  the  same  time 
admitted  on  both  sides  that  the  plaintiff  obtained  an  ad- 
vantage by  coming  in  against  all  the  adventurers. 

The  £714  set  opposite  to  the  plaintiff's  name  was  the 
actual  amount  of  principal  and  interest  due  upon  the  two 
promissory  notes  at  the  date  of  the  deed.  The  trustees 
had  paid  several  dividends  upon  it  to  the  plaintiff,  whereby 
the  amount  remaining  due  was  reduced,  on  the  31st  De- 
cember, 1839,  to  £400,  and  to  recover  that  sum,  with  in- 
terest, the  present  action  was  brought.  The  learned  Judge 
thought  that,  upon  this  evidence,  the  plea  was  proved  in 
substance,  and  directed  a  verdict  for  the  defendant,  giving 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  him  for 
the  amount  claimed. 

Erie  having  obtained  a  rule  nisi  accordingly, 

Crowder  and  Montague  Smith  now  shewed  cause. — The 
plaintiff^  by  his  execution  of  the  deed  as  one  of  the  parties 
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of  the  second  part,  acknowledged  himself  to  be  a  creditor,  •&»*.  rf  PUoi, 
to  the  amount  set  opposite  his  name,  of  the  whole  body  of  ' 

adventurers,  and  estopped  himself  from  saying  the  con- 
trary. Not  only  did  he  execute  the  deed,  but  he  took  the 
benefit  of  the  dividend  payable  under  it.  It  is  said  on  the 
other  side,  that  this  is  not  a  debt  due  from  the  adventurers 
of  the  mine,  but  from  seven  persons  on  a  promissory  note. 
But  the  note  was  given  expressly  to  raise  money  for  the  use 
of  the  mines,  and  the  money  was  accordingly  raised,  and  so 
applied.  The  plaintifi^  had  no  other  claim  upon  the  mines 
than  that  which  arose  out  of  the  transaction  of  the  note. 
[Aldersanj  B. — ^This  is  the  state  of  facts :  the  plaintiff 
pledges  his  own  credit  to  the  bankers,  and  lends  money  to 
the  adventurers.  There  were,  therefore,  two  debts ;  one 
from  the  adventurers,  for  the  money  so  obtained  and  lent, 
the  other  from  these  defendants,  upon  the  note.  The  fallacy 
is  in  treating  the  plaintiff  as  if  this  note  were  his  claim 
upon  the  adventurers.]  The  purser  of  a  mine  cannot  bor- 
row money  firom  a  banker,  and  fix  the  adventurers  with 
liability  for  the  loan,  without  their  express  authority.  Haw^ 
tayne  v.  Bourne  (a).  Here  two  of  them  expressly  refused 
to  incur  liability :  the  other  adventurers,  therefore,  were 
not  bound  for  that  debt;  consequently  there  was  no  ori- 
ginal debt  from  all  the  adventurers,  and  the  plaintiff's  only 
claim  was  upon  the  note,  in  respect  of  which  he  was  per- 
mitted to  come  in  under  the  deed  against  all  the  adven- 
turers. The  only  debt  is  that  on  the  note .  [Parker  B. — 
There  is  the  fallacy :  there  is  also  the  debt  for  the  money 
borrowed  by  the  plaintiff  on  his  own  credit  from  Messrs. 
Tweedy,  and  advanced  by  him  to  the  mine.  Rojfe^  B. — 
Even  if  he  came  in  as  a  creditor  under  the  deed,  not  being 
entitled,  that  will  not  make  this  the  debt  of  the  adven- 
turers.] Can  it  be  said  that  it  was  not  a  debt  incurred  in 
respect  of  the  mines,  within  the  meaning  of  the  deed  ? 

(a)  7M.  &  W.59.5. 
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***i«M  ^'^'  [-^ftfcrwn,  B.--^appoee  a  total  stranger  had  signed  the 
>      ^  '  "    tiote,  to  induce  the  plaintiff  to  obtain  money  which  he 
LANToif      Bhonld  advance  as  a  loan  to  the  adventurers^  and  the  pUdn- 
Datst.       tiff  obtained  and  advanced  the  money  accordingly,  and 
then  signed  the  deed.     He  signs  it  in  respect  of  the  loan 
of  money  which  he  obtained  from  his  bankers,  and  still  has 
an  action  upon  the  note  against  the  makers.   It  only  makes 
a  complication  in  fact,  but  no  difference  in  law,  that  the 
parties  signing  (he  note  are  some  of  the  adventurers.]     It 
would  be  giving  the  plaintiff  a  most  unfair  advantage,  that 
he  should  be  enabled  to  claim  and  receive  dividends  under 
the  deed,  and  should  also  have  the  personal  security  of  the 
defendants.    That  never  could  have  been  the  intention 
of  the  parties.   He  would  not  have  been  permitted  to  come 
in  as  a  creditor  under  the  deed,  but  that  he  took  upon 
himself  that  this  note  was  a  debt  only  in  respect  of  the 
mines.    Suppose  all  the  adventurers  had  signed  the  note, 
would  not  that  have  been  a  debt  in  respect  of  the  mines  ? 
and  it  was  the  same,  in  the  understanding  of  the  parties 
as  if  they  had  done  so.      [Parke,  B. — The  terms  of  the 
deed  only  permit  the  plaintiff  to  sign  as  a  creditor  of  all 
the  adventurers :  in  respect  of  the  advance  of  money,  he 
was  the  creditor  of  all;  in  respect  of  this  note,  of  some  of 
them  only.    The  deed  is  only  a  release  in  respect  of  the 
funds  provided,  and  the  funds  provided  are  for  all  the  ad* 
venturers.]    But  he  is  by  the  terms  of  the  deed  bound  not 
to  sue  them  or  any  of  them.     [JParke,  B. — That  is  only  in 
respect  of  the  debts  barred,  which  are  the  debts  of  all. 
The  deed  releases  the  original  debt,  for  money  advanced ; 
but  whether  it  releases  the  note  or  not,  is  quite  another 
question,  depending  upon  all  the  circumstances.]     The 
words  are  quite  large  enough  to  comprehend  the  claims 
upon  the  note;  they  include  actions  "  against  all,  any,  or 
either  of  the  several  persons  parties  thereto  of  the  third 
part,  for  the  recovery  of  any  debt  or  debts  due  or  owiug 
upon  the  said  mines  and  premises  as  aforesaid,  or  in  any- 
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irise  Tehting  thereto.''    The  plaintiff  wm  admitted  to  aign  Bxe^»  pf  P^i, 


1643. 


as  a  creditcMT  on  the  exprese  ground  that  he  would  thereby 
have  the  advantage  of  the  liability  of  all  the  adventurers :       Lanton 
how  oould  that  be  ao^  if  all  were  liable  to  him  before?  The       Davbt. 
debt  upon  the  note,  therefore,  must  have  been  the  debt  for 
which  it  was  intended  he  should  have  a  claim  against  all 
under  the  deed. 

ErU  and  SnUrke,  in  support  of  the  mle»  were  stopped  by 
the  Court. 

Pa&ks,  B.— It  appears  to  me  that  the  plea  of  the  de- 
fendants in  this  case  has  not  been  proved.  If  it  had  been 
differently  firamed,  it  might  have  been  proved  by  the  evi- 
dence ;  but  then  the  plaintiff  might  have  replied  so  as  to 
answer  it.  The  plea  sets  forth  a  deed  to  which  the  credi- 
tors of  all  the  adventurers  in  this  mine  were  parties,  con- 
taining a  provisional  release  to  them  of  the  several  debts 
mentioned  in  it  as  being  due  from  them  all ;  and  it  then 
proceeds  to  allege,  that  the  name  of  the  plaintiff  was  sub- 
scribed to  that  deed  as  a  creditor  of,  and  in  respect  of  debts 
incurred  by,  the  whole  of  the  adventurers,  and  that  the 
deed  was  executed  by  him  as  such  creditor  of  them  all,  in 
respect  of  the  debts  and  causes  of  action  in  the  declaration 
mentioned;  that  is,  in  respect  of  a  promissoiy  note,  which 
is  the  noto  of  seven  of  the  adventurers  only.  This  aver- 
ment is  traversed  by  the  replication :  and  upon  the  evi- 
dence, it  becomes  a  question  partly  of  fact  and  partly  of  law, 
whether  the  plaintiff  did  execute  the  deed  in  respect  of  the 
debt  mentioned  in  the  declaration.  Now  upon  that  point 
the  evidence  is  this : — ^There  is  a  discussion  respecting  the 
means  of  raising  money  for  the  purpose  of  carrying  on  the 
mines,  which  ultimately  terminates  in  the  plaintiff's  going 
to  Messrs.  Tweedy,  the  bankers,  and  procuring,  upon  the 
deposit  by  him  of  this  promissory  note,  (it  was  originally 
proposed  to  be  upon  the  indorsement  of  the  note,  but  it 
was  not  found  to  have  been  indorsed,) — which  is  a  note 
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Sxck.  qf  PUoit  signed  by  seyen  of  the  adventurers,  two  others  expressly 
refusing  to  become  parties  to  it, — ^the  sum  of  £600,  which 
was  applied  in  paying  the  wages  of  the  workmen  employed 
in  the  mine.  That  was  the  purpose  for  which  the  money 
was  borrowed.  Then,  at  the  final  meeting,  on  the  occasion 
of  the  signing  of  the  deed,  a  difficulty  arises  with  respect 
to  the  plaintiff's  claim,  which  he  asserts,  according  to  the 
evidence,  to  be  "  to  sign  for  monies  borrowed  to  pay  the 
workmen,  which  he  had  raised  on  his  notes  of  hand/'  Now 
at  that  time  the  plaintiff  had  an  undoubted  claim  upon 
the  note  against  the  seven  persons  who  had  signed  it,  but 
against  no  others:  he  had  also  a  claim  against  all  the 
shareholders  for  the  money  advanced  by  him  for  their  use, 
to  pay  the  workmen,  if  they  all  had,  either  expressly  or 
impliedly,  sanctioned  that  advance :  and  his  claim,  at  this 
meeting,  was  evidently  based  upon  the  latter  right.  It  is 
said,  however,  that  he  executed  the  deed  as  a  creditor  in 
respect  of  the  note :  but  the  whole  frame  of  the  deed  ex- 
cludes such  a  supposition,  while  it  is  altogether  consistent 
with  the  idea  that  it  was  executed  in  respect  of  the  money 
lent.  Standing  in  the  condition  I  have  mentioned,  he 
must  have  signed  the  deed  for  the  debt  which  he  would 
have  against  all  if  all  authorized  it,  not  for  the  note,  on 
which  he  could  not  possibly  have  any  remedy  except  against 
the  parties  who  made  it.  The  deed  admits  nobody  to  sign 
but  those  who  are  creditors  of  all  the  adventurers;  we 
must  therefore  take  it  that  the  plaintiff  signed  for  the  debt 
of  all.  Whether  his  remedy  on  the  note  fails  in  conse- 
quence, or  is  reserved  to  him,  is  no  question  on  these 
pleadings.  If  the  parties  to  the  note  had  been  strangers, 
it  is  clear  there  would  have  been  no  difficulty ;  that  they 
are  shareholders  only  complicates  the  case  a  little  in  point 
of  fact,  but  makes  no  difference  in  point  of  law.  This  deed, 
therefore,  operated  as  a  release  of  the  original  debt,  but 
not  of  the  note :  and  this  rule  must  consequently  be  made 
absolute. 
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ALDBRftON,  B. — I  am  of  the  same  opinion.  It  is  quite  B*ck.  of  puasf 
clear  upon  the  facts^  that  the  plaintiff  did  not  sign  the 
deed  in  respect  of  any  debt  due  from  the  body  of  adven- 
turers upon  this  note^  but  in  respect  of  money^  the  pro- 
duce of  the  note^  which  he  had  advanced  to  the  whole  body 
of  adventurers,  and  for  which,  as  he  alleged,  they  were  all 
liable;  and  upon  the  facts  I  think  it  is  very  probable  they 
were.  The  meeting  being  held  to  consider  the  means  of 
raising  money  to  carry  on  the  mine,  it  was  understood  that 
the  bankers  would  advance  it  if  the  note  were  given  to  the 
plaintiff,  and  then  it  was  arranged  that  the  money  should  be 
so  raised  and  appropriated ;  and  although  they  did  not  all 
agree  to  make  themselves  responsible  upon  the  note  which 
the  plaintiff  is  to  take  to  the  bankers  for  that  purpose,  yet 
they  evidently  all  assented  to  and  became  liable  in  respect 
of  the  loan  to  themselves  of  the  fund  raised  upon  it,  and 
expended  in  the  payment  of  their  workmen :  and  it  is  in 
respect  of  the  money  so  borrowed  from  the  bankers,  and  so 
lent  to  the  shareholders  by  payment  of  their  servants,  that 
the  plaintiff  claimed  and  was  admitted  to  sign  the  deed. 
But  why  should  that  prevent  him  from  claiming  upon  the 
note  against  the  persons  who,  by  signing  it,  had  induced 
him  to  take  upon  himself  the  responsibility  of  borrowing 
that  money  ?  The  release,  therefore,  operates  upon  that 
debt  for  money  lent  only,  and  not  upon  the  debt  due  on 
the  note;  and  the  consequence  is,  that  the  verdict  upon 
this  issue  ought  to  be  entered  for  the  plaintiff. 

GuRNEY,  B. — The  plaintiff  had  no  claim  to  sign  the 
deed  except  as  a  creditor  of  all  the  adventurers,  and  we 
must  take  it  that  he  signed  in  the  only  character  in  which 
he  legally  could  sign. 

BoLFB,  B. — I  am  of  the  same  opinion.  This  note  being 
signed  by  some  only  of  the  adventurers,  the  case  is  exactly 
the  same  as  if  it  had  been  signed  by  a  stranger. 

Rule  absolute. 
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Ewek.  of  PUu^ 
184S. 


Feh.  8.  TiNDALL  and  Another  r.  Bell  and  Another. 

In  an  action  for  U  ASE  for  mnning  down  a  ship  of  the  plaintiffii ;  alk^^ 

Tihip? It  ap^*^  ing  as  special  damage^  that  the  plaintiffs  were  thereby 

l^n^ff  h^^*  obliged  to  engage  and  accept  a  certain  steam-tug  for  the 

been  obUgedin  salvage  of  the  Said  ship,  and  in  consequence  thereof  were 

ooDteqnence  of 

the  iiuary  to  foTced  and  obliged  to  pay^  and  necessarily  did  pay,  to  the 

■UMD^tug,  the  owners  of  the  said  steam-tug,  divers  large  sums  of  mon^, 

demanded***"^  amounting  to  &C.,  for  salvage,  and  also  a  certain  other 

jf  150  for  Ml-  large  sum  of  money  amounting  to  &c.  for  certain  oosta  and 

Tace*  and  com* 

menced  a  suit  charges  incident  thereto.    Ples^  not  guilty, 

ActaifSr'*'  ^^  ^^  *™^  ^^^^  mghtmm,  J.,  at  the  hist  Bristol 

*r^°'V^^h  **>i^^^i  i^  appeared  that  one  of  the  items  in  the  damages 

paid  j^b  into  claimed  by  the  plaintiflb  consisted  of  a  sum  of  iE124^  part 

CoOTt  ultimate,  of  whicK  they  had  paid  to  the  owners  of  the  steam-tug  as 

£^5tl^e  costs  in  a  suit  instituted  by  them  against  the  plaintiffii  for 

eaivon:— HeW,  salvage  iu  the  Court  of  Admiralty,  and  the  remainder  of 

upon  thete  ,.,              i.                         .               t-ii* 

fiurts,  that  the  which  was  their  own  costs  mcurrod  in  the  defence  of  that 

entitled  to^°^'  suit*    The  owucrs  of  the  steam-tug  had  originally  de^- 

^ount'of  Uie  ni^<l^  ^^  ^^^^  ^^  ^^^ '  ^^0  plaintiffs  offered  them  £20, 

cotu  incurred  which  they  rcfusod,  and  commenced  a  suit  in  the  Court  of 

hy  him  in  that 

suit.  Admiralty.    The  plaintiffs  paid  the  £20  into  Court,  that 

tiie^pjjj^r  ***  •1^™  being  considered  by  their  agent,  who  was  a  person 

question  for  the  couversaut  with  such  matters,  to  be  a  sufficient  compensa* 

Jury  in  such  a  ^ 

easels, whe.  tion:  the  suit  proceeded,  and  in  the  result  the  salvors 
to  tiie  suTfor^  obtained  a  judgment  for  £45  and  costs.  It  was  not  shewn 
pial^piir-  *^**  *^^  present  defendants  had  any  notice  of  these  pro- 
sued  tiie  course  ceedings:  and  it  was  insisted  on  their  behalf,  first,  that 

which  a  pru-  ,               ,                      i,    • 

dent  and  rea-  the  employment  of  the  steam-tug  was  not  necessary ;  but 

would  do  in  his  Secondly,  that  even  if  it  were,  the  plaintiffs  were  not  en- 

thlltiTtheju"^  titled  to  recover  against  the  defendants  the  costs  in  the 

think  he  did,  Admiralty  Court,  which  ought  never  to  have  been  incur- 

the  costs  of  the  ,«,.      ,             i^-iia.            «.          ,                ixi 

suit  may  be  red.    The  learned  Judge  leflb  it  to  the  jury  to  say  whether 

recoTere  ^^^  assistance  of  the  steam-tug  was  necessary,  and  they 
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found  that  it  was :  and  a  verdict  was  taken  for  the  plain*  Sxch.  of  pim«, 

tiffs  for  an  amount  including  the  £45  paid  for  salvage 

under  the  decree  of  the  Court  of  Admiralty,  leave  being 

reserved  to  the  plaintiffs  to  increase  the  damages  by  £124, 

the  amount  of  the  costs,  if  the  Court  should  be  of  opinion 

that  the  plaintiffs  were  entitled  to  recover  them  also. 

In  Michaelmas  Term,  Bompas,  Serjt,  obtained  a  rule 
accordingly ;  against  which 

Erk  and  Barsiow  now  shewed  cause.— The  defendants, 
having  had  no  notice  of  the  proceedings  in  the  Admiralty 
Court,  so  as  to  enable  them  to  come  in  and  undertake  the 
defence  of  the  suit,  cannot  be  held  liable  for  the  costs  of 
that  Utigation.  This  is  not  the  case  of  a  contract  of  «»• 
demnity,  in  which  case  only  a  claim  can  be  sustained  for  the 
costs  of  proceedings  unnecessarily  defended  by  the  plain* 
tiffs:  Penley  v.  fVatts  (a).  Here  it  was  at  the  plaintiffs'  risk 
that  they  stood  out  for  a  less  sum  than  that  demanded  by 
the  salvors.  In  Short  v.  KaUoway  (&),  Lord  Denfttan,  C.  J., 
says — *'  No  person  has  a  right  to  inflame  his  own  account 
against  another,  by  incurring  additional  expense  in  the 
unrighteous  resistance  of  an  action  which  he  cannot  de- 
fend.^'  Walker  v.  Hatton  (e)  was  a  much  stronger  case 
than  this :  there  the  conduct  of  the  defendant  had  been 
most  vexatious,  yet  the  costs  incurred  in  defending  an 
action  in  which  the  plaintiff  had  failed,  were  held  out  to 
be  recoverable,  the  contract  of  the  defendant  not  amount* 
ing  to  a  contract  of  indemnity.  This  is  not  a  case  of 
contract  at  all,  but  of  tort;  the  defendants  are  liable  only 
for  the  necessary  or  natural  consequences  of  the  collision ; 
and  how  could  these  costs  be  such?  [Parke,  B. — ^The 
parties  are  in  the  same  situation  as  if  the  defendants  had 
entered  into  a  contract  with  the  plaintiffs  not  to  do  the 
wrong  complained  of.    That  is  not  a  contract  of  indem- 

(a)  7  M.  &  W.  601.        {b)  1 1  Ad.  &  E.  28.  (c)  10  M.  &  W.  249. 
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Bteh.  ofpuat,  nity.]  Certainly  not.  It  must  be  taken  that  £45  was 
fairly  due  to  the  salvors,  and  the  plainti£fs  had  no  right  to 
contest  it  and  offer  a  smaller  sum;  they  ought  to  have 
tendered  a  proper  amount,  or  at  least  to  have  paid  it  into 
Court,  and  had  no  right  to  run  the  risk  and  make  the 
experiment  of  cutting  down  the  claim  of  the  salvors  at  the 
defendants'  expense. 

Butt,  contra. — If  the  defendants  had  entered  into  a 
contract  not  to  run  down  the  plaintiffs'  vessel,  they  would 
have  been  liable  to  these  costs,  as  being  the  necessary 
consequence  of  the  act  complained  of.  This  case  is  dis- 
tinguishable firom  the  cases  of  contract  which  have  been 
referred  to.  Where  the  defendant  binds  himself  to  do  a 
thing  in  consideration  of  the  plaintiff's  contracting  to  do 
another  thing,  the  latter  has  no  right  to  refuse  to  perform 
his  contract,  and  so  to  throw  upon  the  defendant  any  part 
of  the  costs  arising  from  his  own  default.  But  here  there 
is  no  contract  as  to  the  salvage ;  and  these  are  costs  ne- 
cessarily incident  to  the  suit  for  salvage.  [Parke,  B. — The 
difficulty  is,  that  the  plaintiffs  might  have  saved  themselves 
from  all  these  costs,  by  tendering  a  reasonable  sum.]  Ac- 
cording to  the  practice  of  the  Court  of  Admiralty,  no 
tender  out  of  Court  is  available.  [Barke,  B. — But  surely 
such  a  tender,  if  made,  affects  the  costs  of  the  suit. 
Alderaan,  B. — It  is  stated  in  Abbott  on  Shipping,  511 
(6th  edit.),  that  "  Where  a  well-founded  claim  of  salvage 
has  been  entered  in  the  Court  of  Admiralty,  the  proper 
course  to  be  pursued  by  the  defendant,  in  order  to  save 
the  expense  of  further  proceedings,  is  to  tender  in  the  first 
stage  of  the  cause,  by  acts  of  Court,  and  not  personally 
and  verbally,  to  the  claimant,  a  specific  sum  for  the  sal- 
vage, accompanied  by  an  offer  to  pay  the  costs.  The  Court 
will  then  consider  the  sufficiency  of  the  sum  tendered,  and 
if  it  shall  be  thought  sufficient,  will  make  the  party  who 
refuses  the  offer  liable,  not  only  for  his  own  costs,  but  also 
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the  costs  of  the  other  side,  if  it  shall  appear  that  the  pro-  •&«&.  af  pimu, 
ceedings  have  been  vexatiously  pursued/']  According  to 
that  authority,  a  tender  can  only  be  made  after  a  suit  has 
been  commenced,  and  before  suit  it  would  have  no  more 
effect  than  a  tender  of  unliquidated  damages,  before  ac« 
tion,  in  a  Court  of  law.  By  no  effort,  therefore,  could  the 
plaintiffs  have  saved  these  costs,  without  paying  an  exor- 
bitant demand,  which  the  Court  of  Admiralty  have  held 
not  to  be  sustainable.  The  plaintiffs  exercised  the  best 
discretion  they  could,  and  cannot  be  required  to  do  more 
than  pursue  the  course  which  a  prudent  man,  acting  an 
his  own  account,  would  have  adopted.  The  result  shews 
that  they  ought  not  to  have  paid  the  £160  without  suit; 
and  a  tender  of  the  £45,  which  by  the  judgment  of  the 
Court  is  the  proper  sum,  would  not  have  prevented  the 
suit's  proceeding.  [Parke,  B. — I  am  not  prepared  to  say 
that  the  principle  you  have  laid  down  is  incorrect,  that  the 
necessary  consequences  of  the  wrong  are  what  a  prudent 
man  would  reasonably  do  to  repair  the  mischief.  It 
is  perhaps  like  the  cases  in  insurance  law,  where  the 
question  is  whether  a  prudent  man  would  repair  or  sell 
the  ship.  But  you  should  have  asked  the  learned  Judge 
to  leave  it  to  the  jury  whether  the  plaintiffs  had  done  what 
a  reasonable  man  could  be  required  to  do,  in  order  to 
settle  the  suit :  that  point  was  not  left  to  the  jury,  and 
if  we  are  to  suppose  that  the  question  is  left  to  the  Court 
as  to  a  jury,  there  is  the  strong  observation  against  you,, 
that  the  Court  of  Admiralty,  who  could  form  the  best 
judgment  upon  the  matter,  have  said  that  £45  was  the 
proper  sum  to  be  paid,  by  tendering  which,  therefore,  you 
might  have  saved  all  these  costs.]  The  event  alone  ought 
not  to  be  looked  at,  to  ascertain  whether  the  course  adopt- 
ed was  that  of  a  prudent  and  reasonable  man.  The  par- 
ties have  to  exercise  their  judgment  at  the  time,  and  all 
that  can  be  required  of  them  is  a  reasonable  decision  under 
all  the  circumstances. 

VOL.  XI.  B  M.  w. 


CASKS  IN  THB   BXCHBQITSEy 

Kteh.  of  Pktti,  Paeub,  B. — ^In  traih  the  question  in  this  case  is  one 
^  ^^'  ^  rather  of  &ct  than  of  law,  and  I  think  Mr«  Butt  has  pre- 
TiNOAjLL  sented  to  ns  the  tme  prindpk  of  determination;  namdy, 
Bbll.  that  when  the  mischief  is  done,  the  neoessaiy  oonseqaenoes 
of  it  are,  what  a  reasonable  nuin  wonld  do  nnder  similar 
dreumstanoesy  where  he  had  no  other  judgment  but  his 
own  to  resort  to;  and  it  may  be  one  of  them  that  he 
should  incur  litigation.  This  question  was  not  left  to  the 
jury;  the  plaintiffs  did  not  require  that  it  should  be  so 
left.  If  it  had,  the  jury  wonld  probably  hare  found  that 
as  the  Court  of  Admiralty,  which  had  the  means  of  form- 
ing the  best  judgment  upon  the  cirGumstanceSi  thought 
£45  the  proper  sum  to  be  paid  to  the  salyors^  the  tender 
of  a  less  sum  was  not  the  course  that  a  reasonable  man 
ought  to  have  pursued.  And  taking  the  question  to  be 
reserved  by  consent  for  the  consideration  of  the  Court,  I 
cannot  say  I  am  satisfied  that  the  plaintifEiB  did  conduct 
themselves  as  prudent  men  reasonably  ought  to  do,  in 
tendering  so  small  a  sum  as  £20.  It  is  true  this  is  judg- 
ing by  the  event,  but  we  have  nothing  else  to  judge  by 
upon  the  evidence.  The  case  very  much  resembles  the 
cases  of  rgmrs,  in  which  it  has  been  held  that  if  the  party 
chooses  to  stand  the  consequences  of  an  action  by  the 
tradesman  for  the  value  of  the  repairs,  he  cannot  charge 
the  expense  of  that  as  a  consequence  upon  the  party  who 
did  the  original  wrong,  whereby  the  repairs  became  ne- 
cessary. 

Aldbbson,  B.,  Oubnby,  B.,  and  Bolfe,  B.,  concurred. 

Rule  dischai^ed. 
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Buck,  rf  PUas, 
1843. 

Kington  v.  Kington.  '^ 

*  JM.  10. 

Assumpsit  for  money  had  and  received,  and  npon  an  To  a  count  for 
aooonnt  stated.  Plea  to  the  first  count,  that  the  sum  of  ^dked,  the*" 
monejr  therein  mentioned  was  received  by  the  defendant  pfetafdrlhat 

as  the  agent  and  servant  of  the  phdntiff ;  and  that  after  the  ^fter  the  mak- 

ing  of  the  pro- 
making  of  the  promise  of  the  defendant  in  the  said  first  mise,  to  wit,  on 

count  mentioned,  and  before  the  commencement  of  this  uff  rlquett^' 

suit,  to  wit,  on  the  7th  July,  1840,  the  plaintiff  directed  ,*i"i^^^f  ^^* 

and  requested  the  defendant  to  forward  and  send  the  said  money  to  him 

sum  of  money  by  post,  inclosed  in  a  letter  firom  the  de-  that  he  did  le: 

fendant  to  the  plaintiff,  to  wit,  firom  the  Bethnal  Green  l^'^^J^^^ 

Boad,  in  the  county  of  Middlesex,  where  the  defendant  'cr,  for  want  of 

an  avermenti 

then  resided,  to  Mousl^  in  the  county  of  Leicester,  where  either  that 
the  plaintiff  then  resided.     And  the  defendant  further  prior  request  to 
says,  that  he  the  defendant  did  then  forward  and  send  the  S;?;J^^*i^* 
said  sum  of  money  by  post,  inclosed  in  a  letter  firom  the  always  ready  to 
defendant  to  the  plaintiff,  to  wit,  firom  the  Bethnal  Green 
Boad  aforesaid  to  Mousley  aforesaid,  in  manner  and  form 
as  the  plaintiff  had  so  directed  and  requested  him  the  de- 
fendant to  do  as  aforesaid.    Verification. 

Special  demurrer,  for  the  following  causes : — ^That  the 
plea  was  argumentative,  inasmuch  as,  even  supposing  it  to 
amount  to  a  plea  of  payment,  yet  such  fiu^t  was  only  stated 
by  way  of  argument  or  infiarence,  and  that  matters  which 
properly  afforded  evidence  o(  the  fact  of  such  payment,  and 
which  should,  aocording  to  the  rules  of  pleading,  have  been 
offered  as  evidenoe  to  the  jury  under  the  plea  of  payment^ 
and  not  pleaded  in  bar,  were  improperly  pleaded  in  bar : 
that  the  plea  admitted  the  cause  of  action,  but  did  not 
avoid  the  same  by  shewing  accord  and  satisfaction  thereof: 
that  the  plea  did  not  answer  all  it  professed  to  answer,  be- 
cause it  was  pleaded  to  the  first  count  generally,  but  did 
not  offer  any  defence  to  the  damages  sustained  by  reason 
of  the  non-performance  of  the  promise  as  to  that  oount: 

r2 
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EMtk.  rf  PUas,  that  it  was  not  stated  that  the  defendant  paid^  or  the 
plaintiff  accepted^  the  matters  mentioned  in  the  plea,  in 
accord  and  satisfaction  of  the  causes  of  action  in  the  first 
count  mentioned :  and  that  the  plea  consisted  merely  of 
evidence,  and  did  not  sufficiently  shew  that  the  matters 
mentioned  in  it  occurred  before  breach  of  the  defendant's 
promise.     Joinder  in  demurrer. 

W.  H.  Watson,  in  support  of  the  demurrer. — ^This  plea 
is  bad  on  several  grounds.  First,  it  does  not  sufficiently 
confess  and  avoid  the  cause  of  action.  [Parke,  B.  —  It 
shews  that  the  defendant  has  paid  the  money  in  the  way 
the  plaintiff  directed  him.]  It  does  not  shew  that  he  paid 
it,  or  that  the  plaintiff  accepted  it,  in  satisfaction.  It  is  a 
circuitous  and  argumentative  mode  of  pleading  payment. 
The  facts  alleged  in  it  might  be  good  evidence  to  support 
a  plea  of  payment,  but  it  is  not  in  form  properly  so  pleaded, 
because  it  does  not  shew  either  that  the  plaintiff  desired 
the  money  to  be  sent,  or  that  the  defendant  did  send  it,  in 
satisfaction  of  the  cause  of  action  mentioned  in  the  declar- 
ation. [Parke,  B. — Would  it  not  have  been  a  good  plea 
to  say  that  the  defendant  was  always  ready  to  pay  the 
debt,  and  tendered  it?]  Yes.  [Parke^  B. —  Then  is  it 
not  an  equally  good  plea  to  say  that  he  was  always  ready 
to  pay  the  debt,  and  on  such  a  day  did  actually  pay  it.] 
But  here  the  order  to  send  the  money  by  the  post  may 
have  been  years  after  the  receipt  of  it  by  the  defendant, 
and  he  may  have  been  receiving  interest  upon  it  in  the 
mean  time.  The  money  is  alleged  in  the  declaration  to 
have  been  payable  on  request,  and  therefore  there  was  an 
immediate  cause  of  action,  which  created  a  damage,  ^d 
there  is  no  answer  to  that  damage  in  the  plea.  [Parke,  B. 
— That  appears  to  be  so.  In  the  case  of  a  covenant  to  pay 
money  on  a  particular  day,  payment  on  that  day  is  a  de- 
nial of  the  breach :  but  in  the  case  of  an  action  for  a  debt 
payable  on  request,  i.  e.  immediately,  payment  is  new 
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matter,  and  must  therefore  be  shewn  to  hare  been  made  B^ck.  of  pum, 


in  satisfaction.] 

Dowdeswett,  in  support  of  the  plea. — This  is  a  count  to 
recover  a  specific  sum  of  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff,  and  which  the  de- 
fendant is  alleged  to  have  promised  to  pay  on  request. 
There  is  no  breach  of  the  promise  until  there  has  been 
something  like  a  requisition  to  pay.  [Parke,  B. — ^No ;  the 
action  lies  without  request,  the  money  being  payable  in- 
stanter.]  There  the  writ  is  the  request;  but  here  it  is 
shewn  that  a  previous  request  was  made  to  the  defendant, 
and  that  he  complied  with  that  request.  Suppose  the  case 
of  money  deposited  at  a  banker's ;  there  is  no  breach  of  his 
duty  until  the  party  has  applied  to  him  for  payment. 
[Parke,  B. — You  do  not  aver  that  this  was  the  first  request; 
therefore  the  defendant  may  have  committed  a  breach  be- 
fore.] It  ought  not  to  be  inferred  that  there  was  any 
prior  request;  the  Court  will  not  presume  a  wrong.  The 
plaintiff  should  have  replied  a  prior  request,  if  any  such 
were  made.  Here  the  defendant  gets  rid  of  his  duty,  by 
shewing  that  when  a  request  for  payment  was  made,  he 
exactly  complied  with  it. 

Parke,  B. — ^The  plea  cannot  be  supported  as  it  stands. 
You  had  better  amend ;  either  aver  that  the  money  was 
paid  in  satisfaction,  and  make  these  facts  the  evidence  of 
it,  or  allege  that  the  defendant  was  always  ready  to  pay, 
and  on  a  certain  day  did  pay,  when  requested. 

Leave  to  the  defendant  to  amend  on  payment  of  costs ; 
otherwise 

Judgment  for  the  plaintiff  (a). 

(a)  See  Giles  v.  HartU,  Ld.  East,  167;  Poole  v.  TumMdge, 
Raym.  254;  Hume  v.  Pefdoe,  8      2  M.  &  W.  223. 
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Crdt  cf  FUatf 
1843. 

Atkinson  and  Another  v.  Da  vies. 
FA.  25.         A 
Toa  decUra-     ixSSUMPSIT  by  the  payees  against  the  maker  of  a  pro- 

^Ms^i^nst  niissory  note  for  £400.  Plea,  that  one  Thomas  Davies, 
the  acceptor  of  the  brother  of  the  defendant,  now  deceased,  in  his  lifetime, 

a  promiuory 

note,  the  de-  and  continually  to  and  at  the  time  of  his  death,  was  in- 

tbat  ontT.  D.,  debtcd  to  the  plaintiffs  in  a  large  sum  of  money,  to  wit, 

^edefraduf  ^^^  amount  of  the  money  in  the  said  promissory  note 

then  deceased,  apccified,  and  that  after  the  death,  and  before  the  inter- 

wa«  in  his  life-      *^  /   ,  . ,   r«    ^     .  .  «  ,.        i   •     •« 

time  indebted  mcut  of  the  said  T.  DaYics,  to  Wit,  ou  &c.,  the  plamoff 
i^a'iu^rai^  Atkinson,  by  a  threat  and  representation  that,  unless  the 
wit"toSi*°  defendant  would  make  and  deliver  the  said  promissory 
amount  in  the  notc  to  the  plaintiffs,  the  plaintiffs  could  and  would  pre- 
e|^d6edrand^  vout  the  fuueral  of  the  said  T.  Davies,  the  defendant's 
dMtbi^and^be-  hrothcr,  finmi  taking  place,  obtained  and  procured  from 
fore  interment,  j^q  defendant  the  delivery  of  the  said  promissory  note,  and 
plaintiffs,  by  a  he^  the  defendant,  then  made  and  delivered  the  same  to 
leM  the  defend-  the  plaintiffs,  upou  such  threat  and  representation,  and  for 
MdTeUT^thlT  ^^  ^*^'  ^'**®  whatever :  and  the  defendant  further  saith, 
note,  the  pUin-  that  there  never  was  any  consideration  for  the  making  and 

ll  A  would  pre-  ,  .  "^ 

vent  the  funeral  delivery  of  the  Said  promissory  note ;  and  that  he,  the  de- 
from  taking^'  feudant,  never  was  executor  or  administrator  of  the  said 
th^^^khl^o?  T.  Davies,  deceased,  nor  ever  had  or  intermeddled  with,  nor 
the  note  from     bad  he  then  any  of  the  estate  or  effects  of  the  said  T.  Da- 

the  defendant, 

wio  then  made  vics,  deceased,  nor  was  he  nor  is  he  in  any  respect  liable 
[he  MmJu'i^n  <»  be  sued  in  req^ct  of  any  debt  or  debts  of  the  said  T. 
Ind'for  no^       Davics,  deceased,  and  that  the  plaintiffs  had  always  held, 

other  cause 
whatever.    The 

plea  also  averred  that  there  aerer  was  smy  oofwMeralion  finr  the  making  of  the  note,  and 
that  the  plaintiflb  always  held  the  same  without  value.  Replication,  that  one  of  the  plaint!  A 
did  not  by  a  threat,  that,  unless  the  defendant  would  make  and  deliver  the  note,  the  plafntiift 
would  prevent  the  fuDera>of  the  defendant's  brother  firom  taking  place,  procure  from  the  de- 
fendant the  note,  in  manner  and  form  alleged : — Jleld,  that  the  replication  was  a  good  answer 
to  the  whole  plea. 

Held,  secondly,  that  where  a  replication  traverses  part  of  a  plea,  but  leaves  unanswered  so 
much  of  it  as  fonns  a  defence  to  the  action,  at  the  same  time  not  expressly  admitting  it,  the 
Court  cannot  give  Judgment  non  obstante  vertdictOT  or  arrest  the  jadgmedCy  but  the  proper 
course  is  to  award  a  repleader. 
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and  then  held,  the  said  promissoiy  note,  without  any  value  Bxt^  qf  Piea$, 
or  consideration.    Verification. 

Replication,  that  the  plainti£f  Atkinson  did  not,  by  a 
threat  or  representation,  that,  unless  the  defendant  would 
make  and  deliver  the  said  promissory  note,  the  plainti£fii 
could  and  would  prevent  the  fiineral  of  the  said  T.  Davies 
from  taking  place,  obtain  or  procure  from  the  defendant 
the  making  of  the  said  promissory  note,  modo  et  fbrmft. 

The  case  was  tried  at  the  last  Bristol  Assises,  before 
Wiffktman,  J.,  when  a  verdict  was  found  for  the  plaintiffs. 

Butt,  in  Michaelmas  Term  last,  obtained  a  rule  to  shew 
cause  why  judgment  should  not  be  entered  for  the  defend- 
ant, non  obstante  veredicto,  or  why  the  judgment  should 
not  be  arrested,  on  the  ground  that  the  replication,  not 
having  traversed,  had  admitted  the  allegations  in  the  plea, 
that  there  never  was  any  consideration  for  the  making  of 
the  note,  and  that  the  plaintifls  had  always  and  then  held 
the  same  without  value,  to  be  true,  which  was  a  sufficient 
answer  to  the  action. 

Addison  shewed  cause  (February  9). — As  the  plea  con- 
tains no  allegation  that  the  note  was  given  on  account  of 
the  debt  due  from  the  defendant's  brother,  the  latter  part 
of  the  plea,  which  states  that  the  defendant  was  not  execu- 
tor nor  intermeddled  with  the  assets  of  the  deceased,  is 
totally  superfluous.  If  it  had  stated  that  the  note  was 
given  on  account  of  the  debt  due  fi^m  the  deceased's  bro- 
ther, it  might  have  been  important,  because  it  would  then 
have  come  somewhat  within  the  decision  in  Serle  v.  Water^ 
worth  (a) ;  but  as  it  does  not,  the  averments  that  there 
never  was  any  consideration,  and  that  the  plaintiffs  held 
the  note  without  consideration,  are  unnecessary,  and  may 

(a)  4  M.  &  VS^.  9. 
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BxiA.  qf  Pleat,  be  rejected.  The  substantial  part  of  the  plea  is,  that 
the  note  was  obtained  hj  a  threat  to  stop  the  funeral 
of  the  defendant's  brother,  and  that  is  traversed  by  the 
replication.  This  is  nothing  but  a  plea  of  want  of  con- 
sideration, stating  the  special  circumstances,  which  shew 
that  there  was  no  consideration  for  the  note.  It  would 
have  been  illegal  to  prevent  the  burial  of  the  corpse,  and 
therefore  the  plaintiffs'  refraining  to  interfere  could  be  no 
consideration.  K  the  statement  respecting  the  threat  were 
struck  out,  the  plea  would  have  been  demurrable ;  for  in 
Stouffhton  V.  Earl  ofKUmorey  (a),  it  was  held  that  the  ge- 
neral plea  of  no  consideration,  (which  would  then  be  all 
that  remained),  was  demurrable ;  and  the  argument  on  the 
other  side  must  go  to  this  extent,  that  although  the  plain- 
tiffs might  have  demurred  to  this  plea,  if  those  circum- 
stances had  not  been  stated  in  it,  yet  the  plaintiffs  are  not 
at  liberty  to  traverse  them  when  they  are  stated.  Where 
a  party  pleads  facts,  specially  shewing  want  of  considera- 
tion, he  is  confined  to  them,  and  cannot  at  the  trial  go 
into  others;  and  therefore  if  the  whole  plea  had  been  tra- 
versed, the  issue  would  have  been  confined  to  the  facts 
stated ;  so  that  there  can  be  no  admission  by  not  travers- 
ing that,  which  if  traversed  would  have  been  no  part  of  the 
issue,  or  provable  under  it.  The  construction  which  the 
defendant  seeks  to  put  upon  this  plea  would  render  it  double 
and  inconsistent,  but  the  Court  will  not  put  such  an  in- 
terpretation upon  it,  for,  after  pleading  over,  the  rule  is, 
that  that  construction  is  to  be  adopted  which  will  support 
the  pleading.  The  Court  cannot  supply  the  allegation  that 
the  note  was  given  on  account  of  the  debt  due  from  the  de- 
fendant's brother ;  and  no  such  inference  will  be  drawn  to 
destroy  this  verdict.  If  there  is  any  ambiguity  in  the  plea, 
it  ought,  after  verdict,  to  be  construed  most  strongly  in 
favour  of  the  plaintiffs,  who  have  succeeded. 

(a)  2C.,  M.&R.  72. 


V, 

Dayibs. 
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Butt,  contra. — ^If  this  is  a  double  plea,  the  defendant  is  Etek.  qf  puat, 
entitled  to  judgment,  as  sufficient  of  it  remains  untra-     ^  ^ 

yersed  and  unanswered  to  shew  that  the  plaintiffs  had  no  Atkinson 
cause  of  action.  Part  of  this  plea  amounts  to  a  general 
plea  of  no  consideration,  and  if  the  averment  that  "  there 
never  was  any  consideration  for  the  making  or  delivery  of 
the  said  promissory  note  "  had  stood  alone,  and  issue  had 
been  joined  upon  it,  and  that  issue  found  in  favour  of  the 
defendant,  or  if  the  plaintiff  had  confessed  it,  the  defend- 
ant would  have  been  entitled  to  judgment :  for  a  general 
plea  of  no  consideration  is  good  unless  it  be  specially 
demurred  to,  as  it  was  in  Stoughton  v.  Earl  of  KUtnorey. 
That  case  decided  that  the  facts  shewing  a  want  of  conside- 
ration must  be  set  forth  affirmatively,  or  the  plea  will  be 
open  to  a  special  demurrer ;  but  if  issue  is  joined  and  found 
for  the  defendant,  it  is  good.  That  case  however  is  not  ap- 
plicable to  the  present,  where  the  defendant  has  pleaded  a 
double  plea;  for  one  part  of  the  plea  states  the  special 
facts  shewing  the  want  of  consideration,  and  another  and 
distinct  part  pleads  generally  no  consideration.  The 
former  part  of  the  plea  is  immaterial  as  respects  the  latter 
part  of  it.  The  plaintiffs,  for  the  purpose  of  getting  rid  of 
the  difficulty,  should  have  replied  de  injuria,  which  would 
have  put  the  whole  plea  in  issue,  or  should  have  demurred 
specially.  But  assuming  the  plea  not  to  be  double,  still  the 
material  part  is  that  which  denies  the  existence  of  any 
consideration,  and  the  part  traversed  is  unimportant ;  for 
supposing  the  immediate  cause  for  giving  the  note  was  the 
alleged  threat,  still  if  there  was  any  consideration,  as  for 
instance  one  founded  upon  an  antecedent  debt  due  from 
the  defendant's  brother,  the  note  would  be  good :  and  such 
a  state  of  facts  is  not  inconsistent  with  the  traverse  taken 
by  this  replication.  [Parke,  B. — On  what  ground  ought 
we  to  arrest  the  judgment  ?  If  there  are  two  issues  ten- 
dered, and  the  plaintiff  only  traverses  one,  does  he  suffi- 
ciently admit  the  other  so  as  to  entitle  the  plaintiff  to 
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E*eh.  of  Pleat,  judgment  ?]  Rand  y.  Vaughan  (a)  shews  that  the  proper 
^^^*  ^  mode  of  taking  advantage  of  this  defect  is  by  motion  to 
arrest  the  judgment.  If  both  parts  of  the  plea  were  ma- 
terialj  the  plaintiff  should  have  traversed  both.  [^Parke,  B. 
— ^Tou  say  that  because  a  part  of  a  plea  which  forms  a 
ground  of  defence  is  not  traversed^  it  is  therefore  admitted. 
That  point  was  recently  before  this  Court  in  the  case  of 
Lewin  v.  Edwards  {b),  where  a  venire  de  novo  was  award- 
ed ;  but  in  Gwyrme  v.  Burnett  {c),  which  underwent  much 
discussion  in  the  House  of  Lords,  the  rule  as  to  admissions 
upon  the  record  was  held  to  apply  only  to  cases  in  which 
there  was  an  express  admission,  or  a  pleading  in  confession 
and  avoidance.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabre,  B. — ^A  rule  nisi  was  obtained  in  this  case  by 
Mr.  Butt  to  arrest  the  judgment,  on  the  ground  that  the 
replication,  which  put  in  issue  a  part  of  the  plea  only,  ad- 
mitted the  residue  to  be  true;  and  that  such  residue  was 
a  good  answer  to  the  plaintiffs'  demand.  After  argument, 
and  a  careful  consideration  of  the  pleadings,  we  are  of  opin- 
ion that  the  replication  was  a  good  answer  to  the  whole 
plea,  and  therefore  the  rule  must  be  discharged. 

The  plea,  to  an  action  on  a  promissory  note,  by  the 
payees  against  the  maker,  states  that  the  deceased  brother 
of  the  defendant  was  indebted  to  the  plaintiffs  in  the 
amount  of  the  note,  and  that  before  the  interment  of  the 
brother,  the  plaintiff,  by  a  threat,  that  unless  the  defendant 
would  make  the  note  and  deliver  it  to  him,  he  could  and 
would  prevent  the  funeral  of  the  brother  from  taking 
place,  obtained  the  making  and  delivery  of  the  note,  and 

(a)    1    Bing.  N.  C.  767;    1  (*)  9  M.  &  W.  720. 

Scott,  670.  (c)  6  Bing.  N.  C.  453. 
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that  the  defendant  made  and  delivered  the  same  npon  Eaek.  rf  piau. 


snch  threat,  and  for  no  other  cause  whatsoeveri  and  that 
there  never  was  any  consideration  for  the  making  or  de- 
livery of  the  note.  The  plea  proceeds  to  aver,  that  the 
defendant  never  was  executor  or  administrator  of  his  de- 
ceased brother,  or  intermeddled  with  his  effects,  or  was  in 
any  way  liable  to  be  sued  for  his  debts,  and  that  the  plain* 
tiffs  held  the  note  in  question  without  any  value  or  consi- 
deration. 

The  replication  states  that  the  plaintiff  did  not  by  a 
threat  that,  unless  the  defendant  would  make  and  deliver 
the  note,  the  plaintiffs  could  and  would  prevent  the  funeral, 
obtain  the  note  from  the  defendant,  and  concludes  to 
the  country. — On  issue  joined,  the  verdict  was  for  the 
plaintiffs. 

It  will  be  observed  that  the  statement  of  the  debt  being 
due  from  the  defendant's  brother  is  in  no  way  connected 
with  the  giving  of  the  note, — the  note  is  not  said  to  have 
been  given  by  way  of  payment  of  it;  that  statement  there- 
fore must  be  rejected,  as  well  as  the  one  which  relates  to 
it,  that  the  defendant  was  not  executor  of  his  brother,  nor 
liable  for  his  debts.  The  part  of  the  plea  which  remains, 
and  is  alone  to  be  answered,  is  that  the  note  was  given  by 
reason  of  a  threat  to  stop  the  funeral,  and  not  for  any  con- 
sideration : — and  the  question  is,  whether  the  replication 
answers  the  material  allegation  in  the  plea,  by  denying 
that  the  note  was  given  by  reason  of  the  threat. 

Under  the  new  pleading  rules,  it  is  not  enough  to  state 
that  a  note  or  bill  was  given  without  consideration,  but  the 
cause  of  the  making  or  drawing  must  be  stated  affirma- 
tively; as  that  it  was  made  for  the  accommodation  of 
another :  Stoughion  v.  Lord  KUmorey  (a).  This  plea  would 
therefore  have  been  bad  on  special  demurrer,  if  it  had 
stated  merely   that  there   was    no   consideration;   the 

(a)  2  Cn,  M.  &  R.  72. 


1843. 
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Ejcch.  qf  PUoM,  affirmati?e  statement  that  the  note  was  given  in  conse- 
quence  of  a  threat  alone  makes  the  plea  good,  and  conse- 
quently is  material,  and  the  traverse  of  that  allegation 
is  an  answer  to  the  whole  plea.  In  like  manner,  in  the 
case  of  an  averment  in  a  plea  stating  a  note  to  have 
been  given  for  the  plaintiff's  accommodation  and  without 
any  consideration,  a  traverse  that  the  note  was  given  for 
accommodation  would  dispose  of  the  whole  plea. 

The  rule  to  arrest  the  judgment  must  therefore  be  dis- 
charged.— I  must  however  add,  that  if  we  had  thought 
that  the  replication  was  no  answer  to  the  plea,  it  does  not 
follow  that  the  judgment  would  have  been  arrested.  The 
opinion  of  all  the  judges  in  the  case  of  Gwytme  v.  Bur^ 
nell  (a),  that  judgment  non  obstante  veredicto  can  be 
awarded  on  a  pleading  by  the  defendant  in  confession  and 
avoidance  only,  and  not  on  the  implied  confession  in  a 
rejoinder  of  the  part  of  a  replication  which  it  does  not  an- 
swer, seems  to  lead  to  the  conclusion  that  the  judgment 
for  the  plaintiffs  could  not  be  arrested,  on  the  ground  that 
the  traverse  of  a  part  of  a  plea  contains  an  implied  con- 
fession of  the  residue.  The  proper  course  seems  in  both 
cases  to  award  a  repleader.  In  Lewin  v.  Edwards  (6), 
this  point  was  not  made,  nor  discussed ;  and  the  dictum 
in  Band  v.  Vaughan  (o)  was  prior  to  the  case  of  Gwynne 
V.  BumelL 

Rule  discharged. 

(a)  6  Bing.  N.  C.  453,  in  Dom.        (S)  9  M.  &  W.  728. 
Proc.  (c)  1  Bing.  N.  C.  769. 
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Exeh,  pf  Pleof, 
1843. 


Clark  and  Others  t;.  Bulmer  and  Others. 


Assumpsit.     The  first  count  was  on  a  bai  of  exchange  indcbiuiut 
drawn  by  the  plaintifFs  upon  and  accepted  by  the  defend-  the  sum  of" 
ants,  under  the  style  and  description  of  the  owners  of  the  £fc^e^2nyvaiu€ 
Byers  Green  Colliery,  for  833/.  6*.  8rf.,  three  months  after  of  amain  en- 
date.    The  second  count  was  an  indebitatus  assumpsit  in  goods  wid  and 
£3000  "for  the  price  and  value  of  a  main  engine  and  other  ^.g  proved  at 
goods  then  sold  and  delivered''  by  the  plainti£Ps  to  the  de-  JJ*  con^'a***^ 
fendants  at  their  request ;  with  counts  for  money  paid,  and  was  "  to  buUd 

...    J  to  engine  of 

on  an  account  stated.  loo  horse 

To  the  count  on  the  bill  of  exchange,  the  defendants  j^u^^of^sw), 
pleaded  that  they  did  not  make  the  bill,  and  to  the  resi-  ^l^J^^*^ 
due  of  the  declaration  non  assumpsit,  on  which  issue  was  the  middle  or 
joined.     At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  b^r  ?'  andT' 
summer  assizes  for  the  county  of  York,  the  acceptance  of  ^^^^^^^,^11*' 
the  bill  by  one  of  the  company  of  the  Byers  Green  Colliery  p*»'^  of  the  en- 

1-1  .,.        ,  ,.        v..        -  gine  were  con- 

was  proved,  but  it  having  been  objected  m  the  course  of  structed  at  the 
the  cause  that  a  mining  company  could  not  bind  the  part-  manufactory, 
nership  by  bills  of  exchange  or  promissory  notes,  that  *"*\'*"*Ji^ 
count  was  abandoned  by  the  plaintiffs,  who  relied  on  the  ent  intervals  to 
indebitatus  counts.  It  appeared  that  in  1839  a  steam  colliery,  a  dis- 
engine  was  built  by  the  plaintiflPs  for  the  defendants,  pur-  S|le«,''ih'^pr^ 
suant  to  the  order  contained  in  the  following  letter : —        *^«y  ^^^^  ^^e* 

piecemeal,  and 
so  made  into  an 

"  Messrs.  John  Clark  &  Co.  Stockton,  1  Aug.  1889.      engine:— ^eW, 

'  ^  that  the  price 

''Gentlemen, — In  answer  to  yours  of  yesterday,  the  agreed  upon 
Byers  Green  Coal  Company  at  their  last  meeting  agreed  venbie inUie 
to  accept  your  proposal  to  build  an  engine  of  100  horse  J|^J|o^/^""  "^^ 
power  for  the  sum  of  £2500,  to  be  completed  and  fixed  by  .  Sembu,  that 

'^  "^    lYit  proper  form 

the  middle  or  end  of  December  next,  the  engine  to  be  of  count  was, 
built  agreeably  to  Mr.  Thomas  Forster*s  drawing  and  spe-  biutus"aMump- 
cifications.  "  I  am,  Gentlemen,  Ubo^irand' 

"  Your  obedient  servant,  material*,  or 

„  ^         „-      _-  „  for  erecting  and 

"  Geo.  W H.  Todd,''  constructing  an 

[one  of  the  defendants] .     "«*""' 
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Exek.  of  Piuut  It  appeared  that  parts  of  the  engine  were  boilt  at  Son- 
^°^  *  ^  derland,  where  the  plaintiffs'  manufactory  was  situate^  and 
sent  fix>m  thence  to  the  colliery  at  Byers  Green,  a  distance 
of  twenty  miles.  Parts  of  it  were  taken  to  the  odliery  in 
June,  and  the  remainder  in  September,  1840,  when  it  was 
completed.  Credit  was  given  for  payment  of  part  of  the 
price,  and  the  action  was  brought  for  the  third  instalment, 
for  which  the  bill  was  given.  It  was  objected  for  the  de- 
fendants, that  as  the  agreement  was  for  an  engine  to  be 
completed  and  fixed,  there  ougiht  to  have  been  a  count  for 
work  and  labour  and  materials,  as  well  as  for  amain  engine 
and  other  goods  sold  and  delivered,  and  that,  as  the  record 
stood,  evidence  should  have  been  adduced  to  shew  the 
value  of  the  engine,  as  distinguished  firom  the  cost  of  fixing 
it;  but  the  learned  Judge  overruled  the  objection,  and  the 
plaintiffs  obtained  a  verdict  on  the  second  count  of  the  de- 
claration, for  8332.  &.  8<f .  Dundas,  having  in  Michaelmas 
Term  last,  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial  on  the  ground  that  the  proper  form  of 
action  was  for  work  and  labour  and  materials, 

Knawles  and  Martin  shewed  cause. — ^The  objection  is, 
that  the  declaration  does  not  contain  a  count  for  work  and 
DHiterials,  and  that  there  are  no  words  in  the  second  count 
applicable  to  the  fixing  of  the  engine.  But  such  a  count 
is  not  necessary,  as  the  contract  for  the  engine  is  a  contract 
for  an  entire  thing,  which  having  been  supplied  to  the  de- 
fendants, the  price  of  it  may  well  be  recovered  under  the 
indebitatus  count  for  a  main  engine  sold  and  delivered. 
CaiteriU  v.  Ap9ey  (a)  and  Trifp  v.  Anmit^e  {b)  will  be  re* 
lied  upon  on  the  other  side ;  but  those  oases  are  distinguish- 
able. In  the  former  case,  the  ccmtract  was  for  the  build- 
ing of  a  house,  which  the  Court  said  was  an  entire  contract 
to  do  several  things  mixed  up  together,  that  the  plaintiff 

(a)  6  Taunt.  322.  (6)  4  M.  &  W.  687. 
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had  professed  in  his  declaration  to  state  those  things,  bnt  £<«&-  rf  Ptea», 
as  there  was  no  mention  among  them  of  materials,  nothing  ^  ^ 
of  that  nature  could  be  recovered.  This  is  not  an  action 
for  parts  of  the  engine,  but  for  a  main  engine  sold  and  de- 
livered, and  the  contract  was  to  build  an  engine  of  100 
hone  power  for  j62500.  There  is  therefore  a  price  fixed, 
and  as  soon  as  it  is  finished,  there  is  a  chattel  for  which  the 
price  is  to  be  paid.  This  is  not  an  engine  until  it  is  put 
together,  which  was  done  at  the  defendants'  coUierj.  An 
engine  of  this  nature  is  never  sent  out  as  a  whole,  but  in 
parts,  which  are  afterwards  put  up  together  in  the  spot 
where  it  is  to  be  used.  The  plaintiffs  contract  to  build  an 
engine  to  be  completed  and  fixed ;  but  it  is  not  an  engine 
until  it  is  completed  and  fixed.  There  is  no  difference  be- 
tween the  terms  fixing  and  building,  because  it  is  not  built 
until  it  is  fixed.  Fixing  is  merely  the  putting  the  parts 
togeth^  in  the  place  where  it  is  to  be  used  as  an  engine 
to  pump  up  the  water  from  the  coal-mine.  If  this  had  been 
a  contract  for  several  pieces  of  iron  made  in  a  particular 
manner,  there  might  be  something  in  the  argument,  but  the 
contract  here  was  for  a  complete  and  perfect  thing.  There 
is  no  distinction  between  the  first  piece  of  labour  to  be 
applied  to  it,  and  the  last  thing  that  is  to  be  done  to  it  to 
render  it  complete.  A  main  engine  is  an  engine  fixed  to 
the  ground  fit  for  work.  It  has  been  said  that  as  woric, 
labour,  and  materials  have  been  applied  in  the  construction 
of  this  article,  the  proper  count  would  be  for  work,  labour, 
and  materials.  But  if  that  be  so,  you  could  not  recover  for 
goods  sold  and  delivered  in  hardly  any  case  that  can  be 
suggested :  for  when  a  butcher  or  a  baker  sends  goods  to  a 
customer's  house,  there  is  labour  applied.  This  was  not 
an  article  delivered  until  it  was  finished  and  complete  for 
doing  the  particular  work  for  which  it  was  required,  and 
which  was  the  thing  contracted  for.  In  Aikimon  v.  Bell  (a), 

(a)  8  B.  &  Cr.  277, 283 ;  2  Man.  &  Ry.  292. 
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Bteh,  o/Pkatf  Bayley,  J.,  in  speaking  of  the  counts  for  work  and  labour, 
1843.  says, ''  If  you  employ  a  man  to  build  a  bouse  on  your  land, 
or  to  make  a  chattel  with  your  materials,  the  party  who 
does  the  work  has  no  power  to  appropriate  the  produce  of 
his  labour  and  your  materials  to  any  other  person.  Hav- 
ing bestowed  his  labour  at  your  request  on  your  materials, 
he  may  maintain  an  action  against  you  for  work  and  labour. 
But  if  you  employ  another  to  work  up  his  own  materials 
in  making  a  chattel,  then  he  may  appropriate  the  produce 
of  that  labour  and  materials  to  any  other  person.  No  right 
to  maintain  any  action  vests  in  him  during  the  progress  of 
the  work;  but  when  the  chattel  has  assumed  the  character 
bargained  for,  and  the  employer  accepted  it,  the  party  em- 
ployed may  maintain  an  action  for  goods  sold  and  delivered; 
or,  if  the  employer  refuses  to  accept,  a  special  action  on  the 
case  for  such  refusal.  But  he  cannot  maintain  an  action 
for  work  and  labour,  because  his  labour  was  bestowed  on 
his  own  materials,  and  for  himself,  and  not  for  the  person 
who  employed  him .''  Here  is  a  chattel  to  which  everything 
that  is  to  be  done  for  it  to  render  it  complete  is  to  be  done 
by  the  plaintiffs,  cost  what  it  may,  and  they  cannot  main- 
tain an  action  for  work  and  labour,  because  it  is  employed 
on  their  own  materials.  It  is  not  work  done  for  the  de- 
fendants, but  for  themselves,  the  plaintiffs,  until  the  thing 
contracted  for  is  completed.  The  contract  was  for  an 
engine- — not  for  the  several  parts  but  the  whole.  Fixing 
is  as  much  a  part  of  the  engine  as  putting  in  the  first 
screw :  and  it  is  not  a  main  engine  until  it  is  fixed  and 
put  up  fit  for  work.  It  is  then  a  main  engine  sold  and 
delivered,  in  the  strictest  sense  of  the  words.  But  it  is  said 
that  this  being  to  be  fixed  to  the  freehold,  it  becomes  a 
fixture,  and  that  the  prices  of  fixtures  cannot  be  recovered 
under  a  count  for  goods  sold  and  delivered,  and  Lee  v. 
Risdon  {a)  will  perhaps  be  relied  on.     But  that  case  has 

(a)  7  Taunt.  188. 
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nothing  to  do  with  the  present*    It  was  there  held  that  you  Btek.  of  PUagt 


cannot  recover  fixtures  to  a  hoase  under  the  term  *'  goods/' 
It  does  not  appear  what  the  fixtures  consisted  of,  but  it  is  ap- 
prehended they  were  the  ordinary  fixtures,  which  could  not 
be  seized  under  an  execution.  CottereU  v.  Apsey  (a)  has  like- 
wise  no  application  to  this  case.  It  was  there  merely  held 
that  the  plaintiff  could  not  recover  for  work  and  materials 
on  a  count  for  goods  sold  and  delivered,  which  cannot  be 
disputed.  In  Tr^  v.  Armitage  (i),  it  was  held  that  the 
assignees  were  not  entitled  to  the  sash  frames  as  being 
work  abready  done,  they  not  having  been  fixed  to  the  hotel: 
which  is  in  favour  of  the  doctrine  here  contended  for.  In 
HaUen  v.  Bunder  (c),  where  A.,  having  occupied  a  house  as 
tenant  to  B.,  in  which  there  were  fixtures  which  A.  had  a 
right  to  remove  during  his  tenancy,  agreed  at  B.'s  requestj 
a  few  days  before  the  expiration  of  the  tenancy,  to  forbear 
to  remove  the  fixtures,  B.  agreeing  to  take  them  at  a  valu- 
ation; and  A*  at  the  expiration  of  his  tenancy  delivered 
up  possession  of  the  house  to  B.  leaving  the  fixtures  on  the 
premises ;  the  valuation  having  been  afterwards  made,  it  was 
held  that  indebitatus  assumpsit  was  maintainable  by  A.  for 
the  price  and  value  of  fixtures  bargained  and  sold,  and  for 
fixtures  sold  and  delivered.  That,  it  is  submitted,  goes 
the  whole  length  of  this  case;  if  in  that  case  an  action  was 
maintainable  for  fixtures  sold  and  delivered,  so  it  is  here 
for  a  main  engine  sold  and  delivered. 

Dmdaa  and  Pashley,  contrii. — ^Perhaps,  if  this  had  been 
a  count  for  fixtures  sold  and  delivered,  and  an  engine  had 
been  the  subject-matter  of  sale,  the  action  might  have  been 
maintainable.  The  word  "  engine"  is  a  term  well  known 
in  coal  countries  as  applied  to  a  machine  which  is  used  in  a 
colliery  to  draw  up  the  water  from  the  mine.  To  make  an 
engine  is  one  thing,  and  to  make  and  fix  it  is  another. 

(a)  6  Taunt.  322.         (5)  4  M.  &  W.  687.       (c)  1  C,  M.  &  R.  266. 
VOL.   XI.  S  M.  W. 
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Eteh.  if  Pitat,  The  oontinct  cannot  be  split  into  parts.  An  engine  is 
one  entire  thing,  which  is  not  complete  nntil  it  is  fixed. 
Suppose  the  case  of  an  Amott  stove— that  no  doabt  ttught 
be  the  subject  of  a  count  for  goods  sold  and  dcriiiYend;  but 
suppose  the  contract  were  for  an  Amott  store  to  bo  fimed 
up^  the  contract  in  that  case  would  not  be  completed  until 
it  were  so  fixed :  and  goods  sold  and  delivered  would  not 
be  maintainable^  The  proper  form  of  aetion  would  be  for 
work  and  materials.  In  7V^  r.Armiiages  Parke,  B.,  says 
in  the  course  of  the  argument  {a),  "  The  contract  is  to 
make  these  several  things  and  to  put  them  up  in  the 
hotel,  and  then  the  bankrupt  is  to  be  paid  one  entire  sum 
for  the  whole  work.  The  contract  therefore  is  not  com- 
plete With  reference  to  these  sash  frames,  until  they  are 
fixed  to  the  house  and  made  part  of  the  freehold/'  And 
the  Lord  Chief  Baron  in  giving  his  judgment  says :  "  This 
is  not  a  contract  for  the  sale  and  purchase  of  goods  as 
moveable  chattels;  it  is  a  contract  to  make  up  materials 
and  to  fix  them;  and  until  they  are  fixed,  by  the  nature 
of  the  contract,  the  property  wiU  not  pass."  So  here>  the 
contract  was  not  complete  until  all  was  done,  and  then  it 
became  a  fixture.  HaUen  v.  Rander  only  shews  that  fix« 
tures  which  are  removable  by  the  tenant  may  be  declar- 
ed for  as  fixtures  sold  and  delivered :  but  here  this  is  not 
so  declared  for.  This  form  of  action  cannot  be  maintain- 
able, for  it  would  be  impossible  to  say  what  part  of  the 
price  was  for  the  constructing  the  engine,  and  what  for 
the  putting  of  it  up.  \Parke,  B,— The  question  is,  whether 
on  a  contract  for  a  grate  to  be  fixed  and  put  up,  the  price 
agreed  upon  could  be  recovered  under  a  count  for  goods 
sold  and  delivered?]  That  very  point  was  decided  in  NtOi 
V.  Butkr  {b).  There  the  question  was,  whether  the  plain- 
tiff could  recover  the  value  of  grates  and  other  fixtures 
under  the  count  for  goods  sold  and  delivered;  and  Lord 

(a)  4  M.  &  W.  693.  (6)  5  Esp.  176. 
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EXkhboraugh  was  of  opinion  that,  being  fixed  to  the  freehold^  &«*•  ^  Pf^f, 

and  not  a  separate  and  undivided  chattel,  they  could  not 

come  under  the  description  of  goods  sold  and  delivered. 

In  Muekkw  v.  Mangles  (a),  it  was  held  that  the  buyer  of  a 

chattel,  ordered  to  be  made  for  him,  acquires  no  property 

in  the  chattel  till  it  is  finished  and  delivered  to  him,  and 

therefore  before  then  cannot  maintain  trover  for  it,  though 

he  has  paid  the  price  beforehand.     In  Coombs  v.  Beau^ 

mont  {b\  it  was  held  that  a  steam  engine  erected  for  the 

purpose  of  working  a  colliery  did  not  come  within  the 

description  of  goods  and  chattels  in  the  Bankrupt  Act. 

Here,  before  the  right  of  action  could  accrue,  the  engine  is 

to  be  affixed  to  the  fireehold,  and  therefore  could  not  be 

said  to  be  delivered  before  that  had  taken  place,  and  then 

it  would  no  longer  answer  the  description  of  goods  or 

chattels.    The  contract  would  not  be  satisfied  by  a  mere 

delivery  of  the  engine,  but  it  must  be  fixed. 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  deliyered  by 

Parke,  B. — In  this  case  it  appeared  in  evidence,  that 
the  plaintiff  agreed  to  build  a  steam  engine  of  one  hundred 
horse  power  for  pumping  the  defendants'  colliery,  to  be 
completed  and  fixed  for  £2600.  The  engine  was  forward- 
ed in  parts,  and  fixed  piecemeal  at  the  colliery,  and  so 
made  into  an  engine  there,  before  the  commencement  of 
the  action ;  and  the  question  is,  whether  the  plaintiff  was 
entitled  to  recover  on  this  executed  contract,  on  a  count 
in  indebitatus  assumpsit  for  a  main  engine,  and  other 
goods  sold  and  delivered.    We  think  he  was  not. 

Whenever  a  simple  contract  is  executed,  and  terminates 
in  a  debt,  which  it  is  the  duty  of  the  defendant  to  pay 

(a)  1  Taunt  218.  (5)  5  B.  &  Ad.  72 ;  2  Ney.  &  Man.  235. 
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Exeh.  of  PUas,  instanter,  it  is  no  doubt  the  subject  of  an  indebitatus 
.  ^^^'  .  count;  but  the  executed  contract  must  be  described  pro- 
Claak  perly :  and  the  question  here  is,  whether  it  is  proper  to 
BuLMSB.  describe  this  as  a  debt  for  a  main  engine  or  goods  sold 
and  delivered.  We  think  not.  The  engine  was  not  con- 
tracted for  to  be  delivered,  or  delivered,  as  an  engine,  in 
its  complete  state,  and  afterwards  aflSxed  to  the  freehold ; — 
there  was  no  sale  of  it,  as  an  entire  chattel,  and  delivery 
in  that  character; — and  therefore  it  could  not  be  treated  as 
an  engine  sold  and  delivered.  Nor  could  the  different 
parts  of  it  which  were  used  in  the  construction,  and  firom 
time  to  time  fixed  to  the  freehold,  and  therefore  became 
part  of  it,  be  deemed  goods  sold  and  delivered,  for  there 
was  no  contract  for  the  sale  of  them  as  moveable  goods; 
the  contract  was  in  effect  that  the  plaintiff  was  to  select 
materials,  make  them  into  parts  of  an  engine,  carry  them 
to  a  particular  place,  and  put  them  together,  and  fix  part 
to  the  soil,  and  so  convert  them  into  a  fixed  engine  on  the 
land  itself,  so  as  to  pump  the  water  out  of  a  mine.  The 
cases  of  Cotterell  v.  Apsey,  and  Tripp  v.  Armitage,  are  au- 
thorities that  materials  used,  or  intended  to  be  used,  in 
the  construction  of  a  fixed  building,  cannot  be  deemed 
goods  sold  and  delivered ;  and  there  is  no  difference  be- 
tween the  erection  of  this  sort  of  fixture  and  any  other 
building.  The  proper  form  of  coimt  is  in  indebitatus  as- 
sumpsit, for  work,  labour,  and  materials,  or  for  erecting 
and  constructing  an  engine. 

In  the  course  of  the  argument  cases  were  suggested, 
where  a  contract  for  goods  sold  and  delivered  might  be 
blended  with  one  for  labour ;  and  it  was  asked  whether  a 
count  for  goods  sold  and  delivered  might  not  be  maintain- 
ed ;  as  where  a  specific  chattel  was  bought,  and  was  to  be 
carried  to  the  house  of  the  purchaser,  for  an  entire  sum. 
There  the  price  of  the  commodity  might  be  considered  as 
enhanced  by  the  delivery,  and  the  debt  properly  described, 
as  for  the  price  of  goods  sold  and  delivered.    Kit  were 
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part  of  the  contract  that  the  chattel  purchased  should  be  Bteh.  of  pieat, 
afterwards  annexed  to  the  freehold  hj  the  vendor,  and  for 
an  entire  sum,  it  might  perhaps  admit  of  a  question 
whether  that  form  of  action  alone  would  be  proper.  This 
it  is  unnecessary  to  decide  :  as  also  the  question,  whether 
the  value  of  this  steam  engine  might  have  been  recovered 
in  this  form  of  action  by  the  defendants,  if  they  had  been 
tenants  of  the  land,  and  sold  this  on  quitting  as  a  remov- 
able fixture  to  the  landlord  or  the  incoming  tenant. 

The  objection  in  this  case  is,  that  there  was  no  contract 
of  sale  at  all;  but  one  for  work  and  labour  on  the  de- 
fendant's land,  and  materials  used  in  the  course  of  that 
work. 

The  rule  must  be  absolute ;  but  the  plaintiff  may  amend 
on  payment  of  costs  of  the  amendment  only ;  and  it  is  to 
be  regretted  that  an  application  was  not  made  for  the  same 
purpose  on  the  trial. 

Rule  absolute. 


Beehan  v.  Duck. 

Feb.  25. 

Assumpsit  on  a  bill  of  exchange  for  £175,  stated  in  a  bill  of  ex- 
the  declaration  to  have  been  drawn  by  certain  persons,  ^^^'^^be 
under  the  name,  style,  and  firm  of  Bradshaw  &  Williams,  ^^^^ )yj^^^ 
upon  the  defendant,  under  the  name  or  style  of  W.  Ser-  exUting  firm) 

*  payable  to 

jeant,  payable  to  the  order  of  Bradshaw  &  Williams,  at  their  order,  and 
three  months'  date,  accepted  by  the  defendant,  and  indors-  ^y  them,°wM 
ed  by  Bradshaw  &  Williams  to  the  plaintiff.   To  this  count  "^1^^**"^ 
the  defendant  pleaded,  first,  that  the  said  persons  therein  ^i^  t^at  in- 
mentioned  did  not  draw  the  said  bill  as  alleged;  secondly,  it.    The  draw. 

ing  and  in- 
dorsement were  forgeries : — Heid,  that  if  the  bill  was  accepted,  and  negotiated  by  the  accep- 
tor, with  knowledge  of  the  forgery,  he  was  estopped  to  deny  the  indorsement,  as  well  as  the 
drawing,  by  B.  &  W. :  but  $€mble,  that  where  the  name  of  a  real  party,  as  the  drawer,  is  forged, 
a  party  who  accepts  the  bill  in  ignorance  of  the  forgery,  is  estopped  to  deny  the  drawing 
only,  but  not  the  indorsement,  although  in  the  same  handwriting. 
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Jbdk.  rf  PUtu,  that  the  said  persons  did  not  indorse  it;  and  thirdly,  thai; 

1S4A 

^  ^*   ^    the  drfendant  did  not  accept  it :  upon  whidi  issues  were 


v. 


joined. 
DiwK.  At  the  trial  before  Wighttnan^  J.j  at  the  last  Bristol 

Assizes,  it  appeared  that  W.  Serjeant,  who  was  a  partner 
of  the  defendant,  brought  the  bill  to  one  Johnson,  a  prior 
holder  to  the  jdaintiff,  with  the  names  of  Bradshaw  & 
Williams  indorsed  upon  it,  and  negotiated  it  with  him. 
The  defendant  alleged  that  the  bill  was  accepted  by  Ser- 
jeant on  account  of  a  private  transaction  witii  him,  and 
ma]&  fide.  It  was  proved  that  Messrs.  Bradshaw  &  Wil- 
liams was  a  really  existing  firm,  with  which  Serjeant  had 
been  accustomed  to  deal ;  and  those  persons  being  called, 
they  swore  that  neither  the  drawing  nor  the  indorsement 
of  the  bill  was  theirs ',  but  stated  also,  that  the  handwrit- 
ing of  both  was  evidently  the  same.  The  learned  Judge 
summed  up  the  case  to  the  jury  with  reference  to  the 
question  which  had  been  treated  in  the  course  of  the  trial 
as  the  principal  point  in  dispute  between  the  parties,  viz. 
whether  there  was  collusion  or  knowledge  on  the  part  of 
the  plaintiff  that  the  bill  was  made  otherwise  than  for  part- 
nership purposes :  and  it  was  not  until  after  the  jury  had 
given  their  verdict  for  the  plaintiff,  that  his  attention  was 
called  to  the  issue  denying  the  indorsement,  which  it  was 
alleged,  on  behalf  of  the  defendant,  was  proved  by  the  evi- 
deuce  of  Bradshaw  &  Williams. 

In  Michaelmas  Term,  Bompas,  Serjt.,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  above  ground,  against  which 

Erie  and  Montague  Smith  shewed  cause  (Feb.  8), — ^The 
defendant,  as  acceptor  of  this  bill,  was  clearly  estopped 
from  denying  that  Bradshaw  &  Williams  drew  it :  and  it 
being  proved  that  the  handwriting  of  the  indorsement  and  of 
the  drawing  was  the  same,  and  the  bill  having  been  nego- 
tiated with  that  indorsement  upon  it  by  the  acceptor,  the 
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eslx^pel  applies  to  the  iadonieineut  also,  and  tb«  de&ndant  ^^^^^^' 
is  oonduded  firom  saying  that  it  was  not  the  signatnr^  of 
those  perscms:  Cooper  v.  Meyer  (a).  Lord  7<sn/mfen  thane 
says :  '^  The  aecqitor  ought  to  know  the  handwriting  of 
the  drawer,  and  is  therefore  precluded  from  disputing  it; 
but  it  is  said  that  he  may  neyertjieless  dispute  the  indorse*^ 
ment.  Where  the  drawer  is  a  real  penon,  he  nay  do  so; 
but  if  Uiere  is  in  reality  no  such  pers<m,  I  think  the  {sir 
construction  of  the  acceptor's  undfisrtaking  is,  that  he  will 
pay  to  the  signature  of  the  same  person  that  signed  the 
bill/'  Such  is  certainly  the  rule  where  the  acceptance 
was  prior  to  the  ind<Mrsement,  and  the  bill  has  been  passed 
by  the  indorser :  but  where,  as  in  this  case,  the  acoeptdHr 
himself  puts  the  bill  into  circulation  with  the  forged  in- 
dorsement on  it,  he  is  equally  estopped  to  dispute  that 
indorsmrat.  Having  accepted  a  bill  drawn  by  some  per- 
son in  the  name  of  Bradshaw  &  Williams,  without  their 
authority,  he  undertakes  to  pay  to  the  order  of  the  same 
person :  Schuliz  t.  Mtky  {b).  If  it  were  otherwise,  the^ 
acceptor  might  be  enabled  to  commit  the  grossest  frauds 
and  yet  esci^  liability.  [Parke,  B. — It  was  a  qnestioa 
for  the  jury,  according  to  Cooper  v.  Meyer,  whether  the  bill 
was  drawn  in  a  false  name.  It  was  not  left  to  the  jury 
in  this  case  whether  the  handwriting  of  the  drawing  nA 
indorsement  was  the  same.] 

Buit,  contri. — ^There  is  a  diBtinction  betweoi  the  ease 
of  dL  fictitious  drawer,  and  that  of  the  forgery  of  the  name 
4>f  a  real  fetBtm  as  drawer.  It  is  in  the  former  case  only 
that  the  act  of  acceptance  admits  the  indorsement.  In  the 
present  case,  the  defendant  was  estopped  to  deny  the  in- 
dorsement as  alleged  by  Bradshaw  &  Williams,  and  there 
was  a  distinct  issue  upon  that.  [Parke,  B. — You  say  thst 
Cooper  T.  Meyer  applies  only  to  the  case  of  whoUy  fi^tioua- 

(a)  10  B.  &  Cr.  468;  5  Man.  &  Ry.  387. 

(b)  2  Bing.  N.  C.  5i4;  2  Scott,  815. 
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who  nerer  ooald  eidier  dnw  or  indone ;  because 
there  the  acceptor  admits  that  the  bill  is  drawn  by  tome- 
iodf — that  is,  br  the  same  perscm  who  indorses  in  the 
same  handwnting:  but  that  here  he  agrees  to  pay  to  the 
order  of  Bndahaw  fc  WiHiams,  being  estoiqped  only  to  say 
that  they  did  not  dnw  the  biH]  Yes.  The  defiendant 
only  nndertook  to  pay  to  iAeir  indctfsement,  and  nntil 
that  is  ffT&k  the  jdaintiff  has  no  title.  The  case  is  not  like 
that  of  Giimm  t.  Mimei^a),  where  the  acceptors  were 
aware  of  the  forgery;  here,  for  anght  that  appears,  the 
deibidant  may  haTe  been  whoUy  ignorant  that  the  signa- 
ture of  Bndahaw  k  Williams  was  not  genuine ;  and  that 
question  was  not  submitted  to  the  jury. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Paeke,  B. — ^The  only  question  in  this  case  was^  wheClier 
tho  indorsement  allied  in  the  declaration  to  have  been 
made  by  Bradshaw  &  TiVilliams  was  proved.  It  appean^ 
that  the  issue  raised  by  the  traverse  of  the  indorsement 
was  not  brought  under  the  notice  of  the  learned  Judge 
who  tried  the  case,  untQ  the  jury  had  given  their  verdict 
upon  the  principal  point  in  dispute,  which  the  Court,  on 
the  application  for  a  rule  for  new  trial,  refused  to  disturb; 
and  the  argument  on  shewing  cause  was  confined  to  the 
question,  whether  the  indorsement  was  proved  by  the  evi- 
dence. 

The  bill  was  drawn  in  the  name  of  Bradshaw  &;  Wil- 
liams,  and  indorsed  in  the  same  name,  and  there  was  some 
evidence  of  its  being  properly  indorsed,  as  it  was  brought 
by  the  defendant's  partner,  with  the  indorsement  upon  it, 
to  be  discounted  by  a  prior  holder.  On  the  part  of  the 
defendants  it  was  shewn,  that  this  firm  was  a  real  one, 

(<i)  1  H.  HI.  569. 
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and  proved  by  both  members  of  the  firm,  that  the  drawing  Exeh.  ^  Pleas, 
and  uidorsement  were  forgeries. 

On  the  argument  before  us,  it  was  contended  hj  the 
plaintiff's  counsel,  that  the  drawing  being  a  forgery,  the 
defendant  by  his  acceptance  had  undertaken  to  pay  to  any 
one  who  held  the  bill  by  an  indorsement  in  the  same  hand- 
writing, according  to  the  principle  laid  down  in  Cooper  v. 
Meyer  (a);  and  it  was  said  there  was  evidence  in  the  case, 
that  the  signatures  in  drawing  and  indorsing  were  those 
of  the  same  person.  If  this  were  so,  the  rule  ought  to 
be  made  absolute  for  a  new  trial,  as  the  question  as  to  the 
identity  of  the  signature  has  not  been  submitted  to  the 

But  on  the  part  of  the  defendant  it  is  insisted,  that  the 
case  of  Cooper  v.  Meyer  is  distinguishable  from  the  pre- 
sent, for  there  the  drawers  were  fictitious ;  here  they  re&lly 
existed,  though  their  signature  was  forged;  and  that  in 
such  a  case,  the  acceptor,  though  he  admits  that  the  bill 
was  drawn  by  the  parties  by  whom  it  purports  to  be 
drawn,  does  not  admit  the  indorsement  by  the  same  par- 
ties; a  doctrine  which  is  clearly  established,  as  to  bills 
wherein  the  signature  is  not  forged :  Robinson  v.  Yarrow  {b). 
In  analogy  to  that  case,  the  defendant,  it  is  said,  admits 
by  his  acceptance  that  the  bill  was  drawn  in  the  name  of 
Bradshaw  &  Williams,  by  themselves,  or  some  agent 
authorized  to  draw  in  their  name :  but  it  does  not  admit 
that  it  was  indorsed  by  themselves,  or  some  agent  autho- 
rized to  indorse,  which  is  a  different  species  of  authority. 
And  we  cannot  help  thinking  there  is  great  weight  in  that 
argument,  if  the  defendant  accepted  the  bill  in  ignorance 
of  the  forgery ;  but  if  he  knew  of  it,  and  intended  that  the 
bill  should  be  put  into  circulation  by  a  forged  indorse- 
ment, in  the  name  of  the  same  firm,  by  the  same  party 
who  drew  it,  the  case  seems  to  fall  within  the  principle  of 

(a)  10  B.  &  C.  468;  5  Man.  &  R.  387.  (b)  7  Taunt  455. 
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1843. 


^«*;j»//'«"i  that  of  Coqper  v.  Meyer.    Some  doubt  however  occurs, 

whether  the  instrument  ought  aot  to  be  declared  upon 

as  payable  to  bearer^  according  to  the  case  of  Qibmm  v. 

Mimt  (a),  as  ultimately  decided  by  the  majority  of  Judges, 

and  the  House  of  Lords,  and  followed  by  the  Court  of 

King's  Bench,  in  the  case  of  Betmett  v.  Famdl{b).    It 

may  be  remarked,  that  these  cases  were  not  cited,  or  this 

question  raised,  in  Cooper  t.  Meyer. 

There  must  therefore  be  a  new  trial. 

Rule  absolute. 


(a)  1  H.  Bl.  569. 


(6)  1  Camp.  ISO,  180  c. 


Feb.2b. 

An  account 
stated  by  an 
infant  is  not 
abtolutely  void, 
but  Toidable 
onlyi  and  may 
be  ratiSed  by 
him  after  at- 
taining his  full 
age  ;  and  if  he 
does  so  ratify  it, 
an  action  otdM 
as  well  as  as- 
sumpsit may  be 
maintained 
thereon. 

QiMere,  whe- 
ther to  a  plea 
of  infancy,  the 
plaintiff  ought 
to  new  assign 
the  ratification 
as  a  new  con- 
tract entered 
into  after  the 
party  has  ob- 
tained the  ca- 
pacity of  con- 
tracting, or 
plead  it  by  way 
of  replication, 
as  an  act  giving 
▼alidlty  to  an 
otherwise  invalid 


Williams  v.  Moob. 

Jj£BT  for  work  and  materials,  for  goods  sold  and  de- 
livered, for  interest,  and  for  money  due  on  an  account 
stated. 

Plea,  infancy. 

Beplication,  that  the  defendant,  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  10th  day  of  December, 
1837,  attained  his  fiill  age  of  twenty-one  years,  and  befims 
the  commencement  of  the  suit,  to  wit,  on  the  27th  Sep- 
tember, 1889,  in  writing  then  signed  by  him,  assented  to 
and  ratified  and  confirmed  the  said  contract  in  the  declara- 
tion mentioned,  and  then  agreed  to  pay  the  plaintiff  the 
said  monies  therein  mentioned. — ^Verification. 

To  this  replication  the  defendant  demurred,  on  the  fol- 
lowing grounds,  viz.  that  an  action  on  an  account  stated 
did  not  lie  against  an  infiant;  that  the  replication  stated 
that  the  defendant  was  an  infant  at  the  time  of  stating  the 
account,  and  that  an  infant,  though  he  state  an  account, 
cannot  be  sued  upon  it ;  that  an  infiant  could  not  ratify 
such  a  contract  after  he  came  of  age,  or  be  liable  in  con- 


contract. 
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sequence  of  such  subsequent  ratification  on  an  account  &«*• «/  ^'m*, 
stated  by  him  whenhe  was  a  minor;  that  the  action  should  ^  *  - 

haye  been  brou^t  in  assumpsit,  and  not  debt :  that  an     Wiluams 
infiEmt  is  not  liable  for  interest.  Hook. 

Joinder  in  demurrer. 

Erie  (February  1 1)  argued  in  support  of  the  demurrer. — 
An  infant  cannot  state  an  account,  and  if  he  do,  it  is  abso* 
lutely  Toid,  and  not  Toidable  only,  and  it  cannot  form  the 
consideration  for  a  new  promise.  Tmeman  v.  Hurst  (a). 
It  was  there  held  that  assumpsit  on  an  account  stated 
does  not  lie  against  an  in£Eint.  Lord  Mantfidd,  C.  J., 
said,  ''An  infant  cannot  bind  himself  by  stating  an  ac- 
oounf  And  Ai&r,  J.,  says, ''  A  lat»  case  (6)  than  those 
which  have  been  dted  has  been  determined,  which  settles 
this  case.  There  this  Court  wmre  unanimously  of  opinion 
that  an  action  would  not  lie  on  an  account  stated  against 
an  infant.  The  ground  is  this,  the  only  consideration  for 
the  promise  is  the  stating  of  the  account;  now  if  an  infant 
cannot  state  an  account,  the  consideration  does  not  hold^ 
and  the  promise  is  Toid.''  That  is  an  authority  to  shew 
that  the  contract  is  altogether  void.  [Parker  B. — Is  there 
any  distinction  between  an  account  stated  and  a  claim  for 
goods  sold  and  delivered,  which  were  not  necessaries?  An 
in&nt  can  ratify  a  debt  for  goods  sold.]  Yes ;  in  the  case 
of  goods  sold  an  infS&nt  may  ratify,  for  he  has  received  value 
originally :  there  would  have  been  quid  pro  quo ;  and  where 
he  has  received  value,  it  is  reasonable  that  he  should  be 
allowed  to  ratify.  But  where  an  account  is  stated,  the  con* 
sideration  may  have  been  valueless ;  or  each  party  may  have 
destroyed  his  vouchers,  and  have  no  means  of  knowing 
what  was  the  real  foundation  for  the  demand.  The  autho- 
rities are  collected  in  a  note  to  Harrison  v.  Fane  (c),  and  it 

(a)  1  T.  R.  40.  to  that  case,  1  T.  R.  42. 

(5)    Alluding    to    BariUU   v.  (c)  1  Man.  &Gr.  550,  note  (/}. 

Emery^  which  u  given  in  a  note 
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SMtA.  pf  Pieoit  appears  that  the  only  mode  by  which  an  infont  can  account 
'  ^  is  before  auditors  appointed  in  a  court  of  record,  or  by 
Williams  single  bill,  that  is  a  bond  without  a  penalty,  to  pay  for  ne- 
Moor.  cessaries.  In  Thornton  v.  Itt$ngwwih  (a),  where  it  was  held 
that  a  promise  made  after  the  commencement  of  an  action 
is  not  sufficient  to  sustain  a  replication  that  the  defendant 
(who  had  pleaded  infancy)  ratified  his  contract  after  he  came 
of  age,  Bayley,  J.,  says,  "  In  the  case  of  an  infimt,  a  con- 
tract made  for  goods  for  the  purposes  of  trade  is  absohUely 
void,  not  voidable  ovlj"  And  Hobvyd,  J.,  says,  "  Here 
no  ground  of  action  capable  of  being  enforced  in  a  court 
of  law  existed  at  the  time  when  the  action  was  brought; 
there  was  no  foundation  upon  which  the  action  could  rest. 
The  new  promise  was  the  sole  ground  of  action,  and  not  the 
revival  of  an  old  one/'  LUtledale,  J.,  likewise  says,  "The 
contract  of  an  infant  under  such  circumstances  as  the  pre- 
sent being  void  and  not  voidable,  the  promise  in  this  case  did 
not  prove  that  any  legal  cause  of  action  existed  at  the  time 
when  the  action  was  commenced/'  [Parke,  B. —  Holroyd, 
J.,  does  not  adopt  the  distinction  taken  by  Bayley,  J.,  that  a 
promise  to  pay  for  goods  not  necessaries  may  be  ratified,  but 
that  a  promise  to  pay  for  goods  purchased  for  the  purposes 
of  trade  is  void.  The  promise  is  not  void  in  any  case  un- 
less the  infant  chooses  to  plead  his  infancy.]  In  Ingledew 
V.  Doufflas  {b),  Lord  EUenborough,  C.  J.,  held  that  an  ac- 
count stated  by  an  infant  is  not  evidence  after  he  attains 
his  age,  even  to  shew  that  he  has  been  supplied  with  the 
necessaries  mentioned  in  the  account.  That  is  in  accord- 
ance with  the  opinions  expressed  by  Bayley,  J.,  and  Little* 
dale,  J.,  in  JTunrnton  v.  lUingworth,  So  in  fViUiamson  v. 
fFatts  {c),  Sir  James  Mansfield,  C.  J.,  held  that  an  infant 
could  not  accept  a  bill  of  exchange  for  necessaries.  And 
the  reason  given  in  the  note  to  that  case,  why  an  infant 
cannot  be  bound  by  his  signature  to  a  negotiable  bill  or 

(a)  2  B.  &  Cr.  824 ;  4  D.  &  R.  (&)  2  Stark.  N.  P.  C.  36. 

545.  (c)  1  Camp.  552. 
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note,  is,  because  it  not  only  admits  the  debt,  but,  if  valid,  ^*«a-  •/  ^f^^^t 
would  render  him  liable  to  an  action,  at  the  suit  of  the  in- 
dorsee, in  which  the  amount  of  the  original  debt  could  not 
be  disputed.  [Alderson,  B. — In  the  case  of  a  negotiable 
bill  or  note,  the  ratification  would  be  a  promise  which  would 
not  correspond  with  the  declaration.  Here  the  ratification 
would  agree  with  the  cause  of  action  mentioned  in  the 
declaration.]  The  plaintiff  ought  to  have  declared  in  as- 
sumpsit,  and  not  in  debt.  This  form  of  action  assumes  that 
it  was  a  complete  debt  during  the  minority.  [Aldersan,  B. 
— Have  you  any  authority  that  a  bill  of  exchange  cannot 
be  ratified?]  Hunt  v. Masaey  (a)  is  the  nearest  case  upon 
that  point,  and  will  perhaps  be  relied  upon  by  the  other 
side;  but  there  the  question  whether  the  original  instrument 
was  not  void  was  not  raised,  and  the  promise  to  pay  the  bill 
was  made  before  it  became  due,  which  seems  to  be  material : 
and  it  was  therefore  held  that  it  would  support  a  count  on 
a  promise  to  pay  according  to  the  tenor  and  effect  of  the 
bill.  Patteson,  J.,  there  says, ''  If  the  defendant  had  pleaded 
infancy  specially,  the  plaintiff  might  have  replied  that  after 
he  attained  the  age  of  twenty-one  years,  he  assented  to  and 
ratified  and  confirmed  the  several  promises  in  the  declara- 
tion. And  the  letter  would  be  good  evidence  to  support 
that  replication,  for  it  is  an  order  to  the  defendants  agent 
to  pay  the  very  money  for  which  he  had  given  the  bill.'' 
And  LUtledale,  J.,  says,  "  The  case  might  be  different,  if 
the  defendant  had  become  of  age,  and  written  the  letter 
after  the  bill  had  become  due;  then,  perhaps,  he  could  not 
be  said  to  have  promised  to  pay  according  to  the  tenor  and 
effect  of  the  bill.''  Hedgley  v.  Holt  {b)  is  another  autho* 
rity  to  shew  that  an  infant  is  not  bound  by  an  account 
stated.  Where  there  is  proof  of  value  having  been  received^ 
it  seems  to  be  a  voidable  liability;  but  in  the  case  of  an 
account  stated,  there  is  no  proof  of  the  articles  having  been 
delivered.     It  is  contended  that  even  assumpsit  is  not 

(a)  5  B.  &  Ad.  902 ;  3  Nev.  &  M.  109.  (6)  4  Car.  &  P.  104. 
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IM^  ^  M«b  flndntamable  upon  an  accoimt  stated,  but  a  fortiori  an 
HM3^  ^  action  of  dM  is  not;  for  in  debt  the  plaintiff  wonid  re- 
Wit.uAin  eo^er  the  debt,  and  there  would  be  no  opportunity  of  going 
Mooa.  into  the  items  of  the  account.  In  OUeer  ▼.  Woodruffe  (a), 
where  a  cognorit  was  given  by  an  infont,  the  Court  held  it 
oould  not  be  supported,  for  three  reasons — that  an  infont 
cannot  appoint  an  attorney,  that  he  cannot  state  an  ac- 
count 90  a$  to  bmd  himself,  and  generally  that  he  cannot 
do  any  act  to  prejudice  his  rights.  [Parke,  B. — ^The  diffi- 
culty in  my  mind  is  to  see  the  distinction  between  the  case 
of  asale  of  goods  which  are  not  necessaries,  and  that  of  an 
account  stated.  I  cannot  adopt  the  distinction  of  Mr. 
Justice  Bayley.l  If  an  action  of  debt  be  held  to  be  main- 
tainable upon  an  account  stated,  items  clearly  unsustain- 
able may  be  comprehended,  for  the  entire  amount  of  the 
account  stated  would  be  recovered.  And  assuming  that 
assumpsit  might  be  maintained  by  reason  of  the  subsequent 
ratification,  an  action  of  debt  cannot ;  for  the  latter  could 
only  be  maintained  on  the  original  account,  which  was  in- 
sufficient. If  it  be  not  nudum  pactum,  the  original  claim 
ought  to  hare  been  declared  on. 

Petendorff,  in  support  of  the  replication. — ^There  is  no 
such  distinction  as  that  which  has  been  attempted  to  be 
taken  with  respect  to  contracts  by  an  infant,  as  to  some 
being  void,  and  others  voidable  only.  In  everjr  instance 
they  are  only  voidable,  and  can  only  be  made  void  by  the 
infant  electing  to  plead  his  incapacity.  That  is  so  even  in 
the  case  of  a  bond;  and  the  only  reason  why  an  infant  can- 
not ratify  such  an  instrument  is  that  assigned  in  Bayli$  v. 
Dinelejf  (6),  namely,  because  it  is  an  instrument  under  seal, 
and  can  only  be  confirmed  by  an  instrument  of  as  high  a 
nature.  It  cannot  be  void  where  it  depends  upon  contract. 
An  account  stated  stands  on  the  same  ground  as  money  lent 
or  goods  sold  and  delivered  to  an  infant:  and  with  respect 

(a)  4  M.  &  W.  650.  (b)  3  M.  &  Selw.  477. 
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to  money  lent>  it  has  been  held  that  a  promise  to  pay  the  Exeh.  ofPieoM, 

latter  after  full  age  is  good:   Ball  y.  Hesketh  (a).     [Alder-        ^^^' 

son,  B. — And  yet  in  Com.  Dig.  "  Enfant''  (C)  2,  money 

lent  is  put  as  an  instance  of  a  void  contract.]     Yes;  there 

is  a  constant  confusion  in  the  books  between  void  and  void- 

able,  the  words  haying  been  used  indiscriminately.    In 

Thornton  v.  HUngworth,  which  is  one  of  the  cases  in  which 

the  contract  of  an  infant  is  said  to  be  void^  and  where  the 

claim  was  for  goods  sold  and  deliyered,  it  would  seem  that 

if  the  ratification  had  been  before  action^  the  plaintiff 

would  haye  been  held  entitled  to  recover.    It  is  impossible 

to  distinguish  contracts  for  money  lent,  goods  sold  not  for 

trading  purposes,  and  an  account  stated.     [Parke,  B.*— In 

Ban  V.  Hesketh,  it  is  stated  to  be  a  good  consideration  for 

a  new  promise.    If  that  is  the  principle,  ought  you  not  to 

have  new  assigned  the  ratification?]     It  does  not  rest 

on  the  principle  that  it  is  a  new  promise,  which  raises  a 

new  contract  by  the  ratification,  but  on  the  account  stated 

itself,  as  affirmed  by  the  ratification.    A  ratification  by  an 

infant  does  not  supersede  the  original  claim,  but  relates 

back  and  gives  legal  effect  to  it;  it  fixes  the  defendant 

with  an  obligation  springing  out  of  the  old  contract. 

Hunt  V.  Massey  supports  that  yiew  of  the  case.     There  the 

action  was  upon  a  biU  accepted  by  the  defendant  whilst 

he  was  under  age,  and  Lord  Denman,  C.  J.,  observes  that  the 

letter  written  subsequently  to  his  coming  of  age  ''  amounted 

to  a  ratification  of  the  original  promise  to  pay  according  to 

the  tenor  and  effect  of  the  bill  of  exchange,  and  might  be 

declared  on  accordingly.''    And  in  Cofien  v.  Armstrong  {b), 

where  the  replication  was  similar  to  the  present,  Lord£/fefi- 

borough,  C.  J.,  says,  ''  Ratification  and  confirmation  mean 

something  more  than  merely  repeating  the  promise;  and 

the  jury  have  found  that  the  defendant  has  ratified.    What 

does  that  mean?    It  surely  means  that  he  rendered  valid 

what  was  before  done ;  and  how  could  that  be  except  by  a 

(a)  Comberb.  381.  (6)  1  M.  &  Selw.  724. 
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Exeh.  rfPUoB,  valid  act^  which  act  would  have  been  invalid  if  he  was  then 
^^^'  .  an  infant.  If  the  replication  had  allied  merely  that  he  re- 
peated the  promise^  it  might  have  been  different;  bnt  it  al- 
leges that  he  ratified/'  The  ratification  therefore  is  not  a 
new  or  different  contract,  and  could  not  have  been  newly  as- 
signed. In  Hartleys.  Wharton  (a),  the  declaration,  in  debt, 
contained  counts  for  goods  sold  and  delivered,  and  on  an 
account  stated,  to  which  the  defendant  pleaded  infancy, 
and  the  plaintiff  replied  that  the  defendant  ratified  the 
contract  after  coming  of  age.  There  no  objection  what- 
ever was  raised  to  the  replication  of  a  subsequent  ratifi- 
cation, although  the  case  was  much  contested  in  other 
respects.  In  Ingledew  v.  DwigUu,  fFUUamson  v.  Watson, 
and  Hedgley  v.  Holt,  no  attempt  was  made  to  shew  a  sub- 
sequent ratification,  and  therefore  those  cases  are  not  in 
point.  Gibbs  v.  Merrill  {b)  shews  that  a  bill  of  exchange 
made  by  an  infant  is  not  void,  for  it  was  there  held  that 
a  plea  in  abatement  of  the  non-joinder  of  an  infant,  who 
was  a  co-acceptor,  was  good.  Sir  James  Mansfield,  C.  J.^ 
in  delivering  the  judgment  in  that  case,  says,  '^  I  never 
could  understand  the  rule  of  law  that  an  infant's  con- 
tract was  not  void  but  voidable.  The  rule  that  he  is  lia- 
ble for  necessaries  is  plain  enough;  but  it  does  not 
seem  in  other  cases  in  what  manner  he  is  to  avoid  his 
contract.  He  may  do  it,  indeed,  by  plea,  but  it  does 
not  seem  necessary  that  he  should  do  any  previous  act  to 
avoid  it.  It  seems,  however,  that  the  contract  is  not  void 
until  the  infant  says  that  it  is  void.''  When  the  terms 
"void"  and  ''voidable"  are  used,  it  is  in  truth  merely  a  va- 
riation in  phrase.  As  to  the  point  that  this  action  is  in  debt 
and  not  in  assumpsit,  and  therefore  it  is  misconceived,  it 
is  submitted  that  the  ratification  created  a  liability  to  pay 
a  sum  of  money  upon  an  account  stated,  and  for  that  debt 
will  lie.  There  is  no  difference  in  this  respect  between  in- 
debitatus assumpsit  and  debt,  because  where  one  lies  the 

(a)  n  Ad.  &  £11.  934,  3  Per.  &  D.  529.  (b)  3  Taunt.  307. 


HILARY   VACATION^   6  VICT.  263 

other  does.    The  only  question  on  the  record  is,  whether  JSarc*.  </  PUat, 

1  Ad^ 

there  is  any  legal  liability  upon  the  infont  to  pay  this  claim,  '   ^ 

and  the  subsequent  ratification  removes  the  excuse  set    WiLLtAifs 
up  by  the  defendant.    There  is  no  doubt  that  debt  lies       Moos. 
against  an  infant  in  other  cases,  where  he  has  ratified  the 
contract ;  and  if  this  ratification  be  not  void,  it  will  equally 
well  support  this  claim. 

Erie  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parks,  B. — This  was  an  action  of  debt  on  the  common 
counts  for  work  and  materials,  and  for  goods  sold  and  de- 
livered, with  a  count  on  an  account  stated. 

Flea,  that  at  the  time  of  making  the  alleged  contracts 
defendant  was  an  infant.  BepHcation,  that,  after  defendant 
attained  his  age  of  twenty-one  years,  and  before  the  com- 
mencement of  the  suit,  he  ratified  and  confirmed  the  said 
contract.  To  this  replication  there  was  a  demurrer,  on  the 
ground  that  an  account  stated  by  an  infant  is  absolutely 
void,  and  that  no  subsequent  ratification  of  it  after  the 
infant  has  attained  his  age  of  twenty-one  years  will  set  it 
up,  so  as  to  enable  the  other  party  to  the  account  to  sue 
upon  it.  It  is  not  necessary  that  we  should  decide  what 
is  the  precise  legal  operation  of  the  ratification  by  a  party 
who  has  attained  his  age  of  twenty-one  years,  of  a  contract 
entered  into  during  his  minority;  whether  it  is  to  be  treated 
as  an  act  giving  validity  to  an  otherwise  invalid  contract, 
or  as  a  new  contract  voluntarily  entered  into  after  the 
party  has  obtained  the  capacity  of  contracting,  the  con- 
sideration being  the  moral  duty  arising  from  the  previous 
transactions.  The  course  of  pleading  in  this  case,  following 
that  which  was  adopted  in  Cohen  v.  Armairong  (a),  Thornton 
v.IUingworth  (6),  and  Hartley  v.  Wharton  (c),  (which  last,  like 

(a)  1  M.  &  Selw.  724.       {h)  2  B.  &  Cr.  824.      (e)  9  Ad.  &  El.  934. 
VOL.  XI.  T  M.  W. 
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Exeh.  of  pieai,  the  present,  was  an  action  of  debt),  would  rather  seem  to 
indicate  that  the  effect  of  ratification  is  to  set  up  and  give 
validity  to  the  otherwise  invalid  contract — to  remove  the 
bar  of  infancy.  On  the  other  hand,  that  which  is  pointed 
out  by  the  Court  of  King's  Bench,  in  the  above-mentioned 
case  of  Cohen  v.  Armstrong,  as  the  old  form  of  pleading, 
would  lead  to  the  inference  that  in  such  a  case  as  the  pre- 
sent the  liability  of  the  defendant  arises  wholly  on  a  new 
contract,  made  after  he  has  attained  his  age  of  twenty-one 
years.  [See  what  was  said  by  Lord  Mantfield  in  Hawkes  v. 
Saunders  {a),  and  by  Lord  Holt  in  Heyling  v.  Hastings  (6).] 

Whichever  form  of  pleading  is  adopted,  and  whatever  h€ 
the  precise  legal  nature  of  ratification,  it  is  clear  that  on  a 
declaration  for  goods  sold  and  delivered  only,  without  any 
count  on  an  account  stated,  the  ratification  by  the  defend- 
ant after  he  has  attained  his  majority  will  entitle  the  plain- 
tiff to  recover. 

But  the  argument  on  behalf  of  the  defendant  was,  that 
the  case  is  different  in  an  action  on  an  account  stated;  foT^ 
that  an  account  stated  by  an  infant  is  not  merely  voidable, 
but  actually  void,  so  that  no  subsequent  ratification  can 
make  it  of  any  avail.  But  we  can  see  no  sound  or  sensible 
distinction  in  this  respect  between  the  liability  of  an  infant 
on  an  account  stated,  and  his  liability  for  goods  sold  and 
delivered,  or  on  any  other  contract. 

The  contract  of  an  infant  for  goods  sold  and  delivered 
(not  being  necessaries)  is  as  completely  void  as  his  con- 
tract on  an  account  stated,  if  by  the  word  void  is  meant 
incapable  of  being  enforced.  The  plea  of  infancy  will  be  a 
bar  to  any  demand  on  the  one  contract  as  well  as  on  the 
other.  But  if  by  "  void ''  is  meant  incapable  of  being  rati- 
fied,  then  we  can  discover  neither  principle  nor  authority 
for  the  distinction  relied  on. 

The  principle  on  which  the  law  allows  a  party  who  has 
attained  his  age  of  twenty-one  years  to  give  validity  to  con- 

(a)  Cowp.  290.       (6)  1  Ld.  Raym.  389;  and  see  Comberbach,  381. 
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tracts  entered  into  during  his  infancy  is^  that  he  is  «up-  BMck,  pf  puom, 
posed  to  have  acquired  the  power  of  deciding  for  himself^ 
whether  the  transaction  in  question  is  one  of  a  meritorious 
character^  by  which  in  good  conscience  he  ought  to  be 
bound;  and  there  seems  nothing  in  the  liability  on  an  ac- 
count stated  to  take  that  out  of  this  general  principle.  It 
was  indeed  argued  for  the  defendant^  that  on  an  account 
stated  an  infant  derives  no  benefit ;  that  he  does  not^  as 
on  a  purchase  of  goods^  get  any  thing  valuable ;  that  he 
has  no  quid  pro  quo.  But  this  is  a  fallacy;  an  infSmt 
stating  an  account  gets  precisely  the  same  benefit  as  an 
adult  gets  on  a  similar  transaction.  He  makes  certain  the 
previously  uncertain  state  of  the  transactions  between  him- 
self and  the  person  with  whom  he  is  stating  accounts^  and 
he  gets  rid  of  the  necessity  of  preserving  vouchers.  This, 
in  the  case  of  an  adult,  is  a  sufficient  consideration  to  create 
a  debt;  and  we  can  discover  no  reason  why  it  should  not 
have  the  same  effect  in  the  case  of  an  infant,  supposing 
him  to  adopt  and  ratify  it  after  he  comes  of  age. 

K  an  infant,  having  had  dealings  with  an  adult,  meets 
and  settles  accoimts  with  him  during  his  infancy  in  the 
ordinary  way,  and  a  balance  is  struck  and  vouchers  de- 
stroyed, he  does  that  which  certainly  creates  no  legal  liabi- 
lity on  his  part.  But  if  on  attaining  his  age  of  twenty- 
one  yean,  he  is  satisfied  of  the  fairness  of  the  settlement, 
there  seems  to  us  to  be  just  the  same  reason  why  he  should 
be  permitted  to  confirm  that  settlement,  and  render  him- 
self liable  for  the  balance,  as  there  is  for  enabling  him  to 
make  himself  liable  on  any  other  contract  entered  into 
during  his  infancy.  The  same  principle  applies  as  in  the 
case  of  work  and  labour,  or  goods  sold  and  delivered. 

Neither  do  the  cases  cited  by  the  defendant  at  all  bear 
out  his  proposition.  It  is  undoubtedly  shewn  very  clearly, 
by  the  early  authorities  to  which  we  were  referred,  that  an 
infant  cannot  state  an  account  so  as  to  bind  himself.  But 
so  neither  can  he  render  himself  liable  on  any  other  con- 
tract not  for  necessaries. 

t2 
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Tlie  case  of  TVwwdi  ▼.  Hwni  {a)  w«s  an  actioa  of  as- 
sumpsit <m  an  account  stated — plea,  infiuuy — lepUcatkw, 
that  the  promises  were  for  aeeeflssrief.  The  rqdication 
was  held  bad  on  demmrer,  and  on  toj  satisfactmry 
groonds;  finr  an  aoooont  stated  cannot  possiblj  be  itself 
described  as  coming  nnder  the  head  of  necenariet :  and 
the  qoestioD,  whether  the  items  of  which  the  aooonnt 
oonnsts  be  made  up  of  necessaries,  is  by  the  veiy  stste- 
ment  of  accoont  itself  excJnded  firom  the  riew  of  the 
Coorty  atthoogh  that  is  in  truth  on  sndi  a  replication  the 
onfy  question  to  be  dedded.  The  Conrt  therefioore  most 
properly  held  the  replication  bad.  Exactly  the  same  ob- 
senration  applies  to  the  case  of  BarikU  ▼.  Emery,  refcrred 
to  by  Mr.  Justice  BuUer,  and  mentioned  in  the  note  to 
TVueman  r.  Hunt,  But  in  neither  of  those  cases  was  the 
point  raised,  whether  an  account  stated  was  Toid  against 
an  infimt  in  any  sense  which  would  render  it  impossible 
for  him  to  set  it  up  by  ratification  after  he  came  of  age. 
The  authorities  referred  to,  therefinre,  certainly  do  not  bear 
out  the  proposition  of  the  defendant ;  and  we  haye  already 
stated  that  we  do  not  think  it  rests  on  any  sound  princi- 
ple of  law. 

The  general  doctrine  is,  that  a  party  may,  after  he 
attains  his  age  of  twenty-one  years,  ratify  and  so  make 
himself  liable  on  contracts  made  during  infimqr.  We 
think  that,  on  principle  unopposed  by  authority,  tlus  may 
be  done  on  a  contract  arising  on  an  account  stated,  as  well 
as  on  any  other  contract.  Judgment  must  therefore  be 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 

His  Lordship  aft;erwards  added, — ''Whether  this  replica- 
tion amounts  in  fact  to  a  new  assignment,  or  is  improperly 
pleaded  by  way  of  replication,  is  not  in  question,  as  it  is 
not  pointed  out  as  a  ground  of  special  demurrer .'' 

(fl)lT.R.40. 
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Exch.  of  PUoi, 
1843. 

Imbat  V,  Maonat  and  Another.  j,^^  25. 

IjASE  against  the  defendants  as  sheriff  of  Middlesex,  where  goodi 
The  first  count  of  the  declaration  stated^  that  the  plain-  ^rit*  founded* 
tiff  had  recovered  a  judgment  against  H.  Gompertz  for  ^^en^ifriudSent 
236/.  12«..  and  that  the  defendants,  as  sheriff  of  Middle-  against  credi- 
sex^  took  m  execution  the  goods  of  Grompertz  under  the  the  hands  of  the 
fieri  facias,  but  made  a  false  return  thereto  of  nulla  bona,  ^pabie  of  being 
The  second  count  stated^  that  there  were  goods  of  Qom-  J^j"**^^^^  *l|i"'. 
pertz^  out  of  which  the  defendants  might  and  ought  to  bie,  under  the 
have  levied  the  said  sum  of  money^  but  that  they  neglected  c.  s]  to  seise' 
and  refused  80  to  do,  and  falsely  returned  nulla  bona.  The  ^'H^^ 
defendants  pleaded^  first,  not  guilty ;  secondly,  to  the  first  writ  afterward! 
count,  that  they  did  not  take  in  execution  the  goods  of  him,  and 
Gompertz;  thirdly,  to  the  same  count,  that  they  did  not  bonftfide^debt: 
levy  the  money ;  fourthly,  to  the  second  count,  that  they  'JJ^'J^^  "^ 
the  defendants  could  not  nor  ought  to  have  levied  the  having  notice 

of  the  fraudy 

monies  aforesaid,  modo  et  formft ;  fifthly,  to  the  same  count,  and  return  nulla 

that  the  defendants  had  no  notice  that  they  could  levy  on  utter ^Htf  he 

the  goods  of  Gtempertz.    Issues  thereon.  Lctbn^folV" 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle-  false  return, 

sex  Sittings  after  last  Trinity  Term,  it  appeared  that,  at  the  eridence  of  the 

time  of  the  delivery  of  the  plaintiff's  writ  to  the  defend-  p"*l?ol«  judg. 

ants,  the  execution  debtor,  Oompertz,  was  in  possession  of  "«"*  »"<*  "*" 

property  far  exceeding  in  value  the  amount  of  the  plain-  missibie  in  such 

tiff's  judgment ;  but  it  was  alleged  on  behalf  of  the  de-  gwer  to  a  de-* 

fendants  that  this  property  was  not  seizable  under  the  ^^^^jhe^ouu'"^ 

plaintiff's  writ,  inasmuch  as  there  were,  before  the  delivery  ttanding  writ. 

....  And  the  con- 

of  that  writ  to  the  sheriff,  other  writs  of  fieri  facias  against  duct  of  the 
Gtompertz  in  their  hands,  and  in  particular  a  writ  at  the  ence^Vihe*  *'^" 
suit  of  one  Bebb,  for  £8015.  The  plaintiff  offered  evidence  «««««'»»?  ^^ 

'  *  the  previoui 

in  reply,  to  shew  that  Bebb's  execution  was  fraudulent  as  judgment  is  ad- 
between  him  and  Oompertz.  This  evidence  was  objected  to  dence,  as  a  part 
for  the  defendants,  on  the  ground  that  the  sheriff  could  not  ®^^*  ^'*"**' 
be  affected  thereby,  unless  it  were  shewn  that  he  had  notice 
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Bxch.  </  Pleat,  of  the  fraud.  The  Lord  Chief  Baron  received  the  evidence^ 


1843. 


reserving  the  question  for  the  opinion  of  the  CSourt.  For 
the  purpose  of  proving  the  firaud^  the  plaintiff  tendered 
evidence  to  the  following  effect : — ^Before  the  delivery  of 
Bebb's  writ  to  the  sheriff  in  December^  1841^  there  had 
been  in  the  sheriff's  hands^  since  the  previous  January^  a 
writ  for  £3000  at  the  suit  of  one  Watson.  On  Bebb's 
writ  being  brought  to  the  sheriff's  office^  they  declined  to 
execute  it  unless  Watson's  writ  were  withdrawn.  Gom- 
pertz  thereupon  obtained  from  Watson  an  authority  to 
withdraw  it^  which  was  done,  and  Gompertz's  attorney 
paid  the  costs.  It  appeared  also  by  the  evidence  of  Mr. 
Taylor,  the  present  plaintiff's  attorney,  that  he  had  origin- 
ally commenced  the  action  against  Gompertz  at  the  suit  of 
Watson,  in  January,  1841,  at  the  request  of  Gompertz 
himself  (a) :  that  he  declined,  however,  to  proceed  to  judg- 
ment therein  without  Watson's  authority,  which  Gompertz 
undertook  to  procure,  and  accordingly  obtained  and 
brought  to  Taylor  a  paper  purporting  to  be  written  by 
Watson,  authorizing  Taylor  to  proceed  in  the  action.  It 
was  shewn  that  this  paper  was  really  in  the  handwriting  of 
one  Wills,  the  brother-in-law  of  Gompertz.  The  other 
writs  in  the  sheriff's  hands,  exclusively  of  Bebb's,  were  not 
of  sufficient  amount  to  cover  the  property  in  Gompertz's 
possession  or  to  have  prevented  the  defendants  firom  exe- 
cuting the  plaintiff's  writ 

It  was  objected  on  behalf  of  the  defendants,  that  the 
conduct  of  Gompertz  in  respect  to  the  previous  executions 
was  not  admissible  against  the  sheriff:  the  learned  Judge, 
however,  received  it.  Some  evidence  was  also  given  of 
favour  shewn  by  the  sheriff's  officer  to  Bebb's  execution, 
and  of  circumstances  which  tended  to  shew  that  he  had  no- 
tice of  the  firaud.  It  appeared  also  that,  at  the  time  of  that 
execution,  a  claim  was  made  by  one  Palmer  to  the  goods, 

(a)  Thifl  piece  of  evidence  was  not  specifically  objected  to. 
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and  an  issue  under  the  Interpleader  Act  was  directed  be-  Are*.  rfPhtu. 


tween  Palmer  and  Bebb,  which,  however,  was  never  brought 
to  trial.  The  jury  found  a  verdict  for  the  plaintiff,  damages 
289/.  128. 

In  Michaelmas  Term,  Erie  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  evidence  objected  to  was 
improperly  admitted.    In  the  same  term  (Nov.  17), 

Crowder,  R.  V.  Richards,  and  Montague  Chambers 
shewed  cause. — ^The  evidence  of  fraud  in  the  previous  ex- 
ecution was  clearly  admissible  ;  and  inasmuch  as  the  con- 
duct of  Gompertz,  in  reference  to  Watson's  execution, 
tended  to  the  proof  of  the  firaud,  it  was  also  properly  re- 
ceived for  that  purpose.  The  circumstance  of  Watson's 
execution  having  remained  in  the  hands  of  the  sheriff  for 
nearly  a  whole  year  was  sufficient  to  put  him  upon  in« 
quiry  with  respect  to  it ;  and  it  was  his  duty  to  make  such 
inquiry,  which  would  at  once  have  furnished  him  with 
ample  evidence  of  the  fraud :  Lovick  v.  Orowder  (a).  In 
that  case,  as  in  the  present,  the  evidence  of  the  fraud 
arose  out  of  the  conduct  of  the  execution  creditor,  in 
withholding  the  execution  of  his  writ,  and  permitting  the 
debtor  to  retain  his  credit  over  the  goods.  But  further, 
there  was  in  this  case  evidence  to  fix  the  officer  with 
knowledge  of,  and  even  with  participation  in,  the  fraud ; 
and  the  sheriff  is  answerable  in  this  action  for  the  acts  of 
his  officer:  Warmoll  r.  Young  (6).  Barber  v.  Mitchell (c) 
is  an  express  authority  to  shew  that  the  question,  whether 
the  sheriff  was  a  party  to  a  fraudulent  execution,  may  be 
tried  in  an  action  for  a  false  return.  In  the  proof  of  mala 
fides  on  the  part  of  the  sheriff,  it  is  a  necessary  step  to 
shew  that  the  previous  executions  were  fraudulent.  Lomck 
V.  Crowder  is  a  distinct  authority,  that  if  the  sheriff,  by 

(a)  8  B.  &  Cr.  132  ;  2  Man.  &      (h)  5  B.  &  Cr.660;  8  D.&  R.442. 
Ry.  84.  (c)  2  Dowl.  P.  C.  574. 


1843. 
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jSxeJk.  rf  PUat,  his  officer^  has  notice  of  such  firaud,  he  is  bound  to  miike 
.    ^^'  .    reasonable  and  proper  inquiries. 

Imrat 
Maonat.  -S^^  aud  Kennedy,  contrk. — ^All  that  the  plaintiff  pro- 
fessed to  do  in  this  case  was  to  shew  that  BehVs  Judgment 
was  fraudulent,  and  that  the  sheriff  Aoi;?  notice  thereof;  and 
for  that  purpose  the  evidence  was  admitted.  But  it  is  sub- 
mitted that  that  is  not  alone  any  answer  to  the  defence 
of  the  sheriff,  founded  upon  the  existence  of  outstanding 
writs  which  cover  the  amount  of  the  goods :  he  must  be 
shewn  to  have  been  a  party  to,  and  accomplice  in,  the 
fraud.  It  is  not  enough  that  he  has  information  of  it, 
which  he  may  believe  or  not.  Here  the  writs  origi- 
nally came  into  the  office  without  any  knowledge  on  the 
part  of  the  sheriff  how  the  judgments  were  obtained,  and 
it  was  his  duty  to  execute  them  according  to  their  priority : 
Drewe  v.  Lainson  (a),  Jflntle  v.  Freeman  (4).  Ordinarily 
speaking,  the  sale  enures  to  the  satisfaction  of  the  writ 
first  delivered  to  the  sheriff.  This  case  is  quite  different 
from  WarmoU  v.  Yovng,  which  was  decided,  on  the  autho- 
rity of  Kempland  v.  Macauley  (c),  upon  the  ground  that  the 
sheriff  had  been  guilty  of  misconduct  and  partiality,  in 
paying  the  proceeds  of  the  levy  to  the  first  execution  cre- 
ditor, after  the  second  creditor  had  expressly  directed  him 
to  retain  them.  But  mere  delay  in  the  execution  of  a  writ 
does  not  of  itself  afford  any  evidence  of  fraud.  In  Barber 
V.  Mitchell,  Patteson,  J.,  expressed  his  opinion  that  a  judg- 
ment could  not  be  shewn  to  have  been  fraudulent  as 
against  creditors,  in  an  action  against  the  sheriff,  unless 
it  appeared  that  he  was  a  party  to  the  fraud.  [Parke,  B. 
— Lovick  V.  Crowder  was  the  case  of  an  execution  delivered 
to  the  sheriff  under  circumstances  of  fraud.]  Yes :  it  was 
delivered  with  a  direction  not  to  sell.    The  cases  cited  on 


(a)   llAd.&  E.  529;  3P.&D.245. 
(b)  11  Ad.  &  £.  599;  1  G.  &  D.  93.  {c)  Peake's  N.  P.  C.  65 
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the  other  side  did  not  at  all  proceed  upon  the  ground  of  ArrA.  y  piia#, 
firand  in  the  judgment.  Unless  the  sheriff  was  a  party  to 
the  concoction  of  the  fraudulent  judgpnent,  the  fraud  in  it 
is  irrelevant.  Then  the  conduct  of  Oompertz  was  not  ad- 
missible in  evidence :  what  he  did  with  respect  to  Watson's 
execution  afforded  no  proof  that  Bebb's  was  fraudulent. 

Cur.  adv.  vult. 

Parks,  B. — ^The  judgment  of  the  Court  was  delayed  in 
this  case,  for  the  purpose  of  considering  whether  the  direc- 
tion of  the  Lord  Chief  Baron,  upon  two  questions  which 
arose  at  the  trial,  was  correct  in  point  of  law.  It  was  an 
action  brought  by  a  judgment  creditor  against  the  sheriff, 
for  neglecting  to  levy,  and  returning  nulla  bona.  The  de* 
fence  was,  that  the  goods  proved  to  be  in  the  possession  of 
Gompertz,  the  original  defendant,  of  the  value  of  consi- 
derably more  than  £1000,  were  not  seizable  under  the 
plaintiff's  writ,  because  there  were,  before  its  delivery  to 
the  sheriff,  five  writs  of  fi.  fa.  in  the  hands  of  the  sheriff, 
commanding  him  to  levy  a  much  larger  amount.  The 
answer  to  this  case,  on  the  part  of  the  plaintiff^  was,  that 
part  of  those  were  withdrawn,  and  that  the  principal  judg- 
ment and  execution  remaining  were  fraudulent  against 
bon&  fide  creditors;  and  if  they  were  removed,  there  were 
goods  enough  to  answer  the  plaintiff's  debt.  The  plain- 
tiff's counsel  offered  evidence  of  the  fraud.  The  counsel 
for  the  defendant  objected^  that  such  evidence  could  not 
be  received  against  the  sheriff,  unless  the  sheriff  had 
notice  of  the  fraud.  The  Lord  Chief  Baron  admitted  the 
evidence,  reserving  that  point.  This  is  the  first  point  to 
be  decided. 

In  order  to  shew  that  the  judgments  and  executions 
were  fraudulent,  evidence  was  offered  of  the  conduct  of 
Gompertz  with  respect  to  a  former  execution.  The 
principal  writ  of  fi.  fa.,  relied  on  by  the  defendants,  was 
at  the  suit  of  one  Bebb,  for  £3015,  delivered  to  the  sheriff 
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Exch,  of  Pleat,  on  the  7th  December.  1841  >    An  execution  was  in  the 
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^     sheriflF's  hands  from  January,  1841,  at  the  suit  of  one  Wat- 

Imray  son,  for  £3000,  and  soon  after  Bebb's  writ  was  brought 
Maonat.  to  the  sheriff's  officer  to  be  executed,  he  declined  to  do  so, 
unless  Watson's  were  withdrawn.  Gompertz  procured  an 
authority  from  Watson  to  withdraw  it,  and  Oompertz's 
attorney  paid  the  costs.  Watson's  writ  had  been  issued 
in  the  beginning  of  1841  by  a  Mr.  Taylor,  in  an  action 
commenced  by  him  at  the  request  of  Grompertz.  Taylor 
would  not  proceed  to  judgment  without  Watson's  autho- 
rity, and  Grompertz  undertook  to  procure  it.  He  produced 
a  paper  purporting  to  be  written  by  Watson,  and  to  au- 
thorize the  proceedings.  There  was  evidence  that  the 
paper,  alleged  to  be  in  Watson's  handwriting,  was  in  that 
of  a  brother-in-law  of  Gompertz. 

Mr.  Erie,  for  the  defendants,  objected  that  the  conduct 
of  Gompertz  generally  on  previous  executions  was  not 
admissible  in  an  action  against  the  sheriff.  And  this  is 
the  second  question  which  we  have  to  decide. 

If  Bebb's  execution  is  rejected,  the  others,  being  to 
the  amount  of  about  £800  and  upwards,  did  not  appear  to 
cover  the  whole  of  the  effects  of  which  primft  facie  evidence 
was  given. 

The  first  objection  made  by  Mr.  Erie,  we  think,  ought 
not  to  prevail.  So  far  as  it  relates  to  the  reception  of  evi- 
dence that  the  executions  were  fraudulent,  that  is,  that  they 
were  delivered  to  the  sheriff  for  the  purpose  of  covering 
and  protecting  the  property  against  other  executions,  and 
not  for  the  purpose  of  being  carried  into  effect  by  a  levy, 
the  cases  are  decisive  that  such  evidence  is  admissible. 
An  early  case  on  this  subject  is  that  of  West  v.  Skip  (a),  in 
which  Lord  Hardwicke  lays  down  this  proposition,  that  if  a 
creditor  by  fi.  fa.  seize  the  goods  of  his  debtor,  and  suffer 
them  to  remain  loug  in  the  defendant's  hands,  and  another 

(a)  1  Ves.  sen.  244. 
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creditor  obtain  a  subsequent  judgment  and  execution,  it  Bxek.  of  PUaa^ 
has  been  determined  often  that  this  is  evidence  of  firaud  in    ^  '  ^ 

the  first  creditor,  and  the  goods  in  the  hands  of  the  debtor        Imkat 
remain  lable.    A  similar  doctrine  was  hiid  down  in  Lovick      Maomat. 
V.  Crawder  (a),  where  there  had  been  a  change  of  sheriff 
between  the  first  execution  and  the  second. 

But  in  this  case  evidence  was  received  to  impeach  the 
judgment  itself  on  the  ground  of  fraud,  and  the  question  is 
whether  evidence  was  admissible  for  that  purpose. 

Mr.  Erie  contended,  on  the  trial,  that  the  evidence  was 
inadmissible  without  notice  of  the  fraud  to  the  sheriff. 
After  my  Lord  had  reserved  this  question,  there  was  evi- 
dence given,  at  least  of  sufficient  notice  to  put  the  sheriff 
on  inquiry  whether  such  fraud  had  been  committed,  for 
notice  to  a  sheriff^s  officer  to  whom  the  execution  of  the 
plaintiff's  writ  was  committed,  after  the  delivery  of  the 
writ  to  him,  was  notice  to  the  sheriff  himself;  and  there- 
fore the  objection  of  Mr.  Erie  could  not  prevail. 

He  contended,  however,  on  the  motion  before  us,  that 
notice  was  not  enough,  and  the  sheriff  could  not  be  liable, 
unless  there  was  fraud,  and  the  sheriff  was  a  party  to  it. 
This  point  requires  further  consideration. 

It  appears  to  have  been  much  doubted,  whether,  in  an 
action  against  the  sheriff,  it  could  be  shewn  that  a  prior 
judgment  was  fraudulent  against  the  plaintiff,  a  creditor 
seeking  to  enforce  a  subsequent  execution ;  and  the  point 
has  never  been  expressly  decided,  though  there  are  dicta 
upon  it.  In  fVarmoU  v.  Young  (6),  the  plaintiff  sued  the 
sheriff  for  not  executing  his  writ  of  fi.  fa.  His  defence 
was,  that  he  had  previously  levied  at  the  suit  of  one  Ejiight ; 
and  the  answer  to  that  defence  was,  that  Knight's  judgment 
was  fraudulent  and  void.  Lord  Teaterden  received  the 
evidence,  on  the  authority  of  a  decision  of  Lord  Kenyan's, 
in  the  case  of  Kempland  v.  Macauley  (c),  having  at  first 

(a)  8  B.  &  Cr.  132.  (6)  5  B.  &  Cr.  660.  (e)  Peake,  65. 
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Ejech.  of  Pleat,  thought  it  inadmissible;  he  reserved  the  pointy  however. 
^  ^  ^  for  the  consideration  of  the  Court  of  King's  Bench^  which 
Imbay  supported  his  Lordship's  rulings  not  on  the  ground  that 
Magnat.  such  evidence  was  in  all  cases  admissible^  for  they  declined 
to  decide  the  general  question,  but  because  it  appeared  in 
that  case,  that  the  sheriff,  after  the  sale,  and  after  notice 
to  retain  the  money  given  by  the  plaintiff,  in  order  that 
he  might  move  the  Court,  paid  it  over  to  Knight,  without 
informing  the  plaintiff,  and  the  Court  held  that  he  was 
thereby  guilty  of  negligence,  and,  as  Knight  had  no  right 
to  receive  it,  was  responsible  to  the  plaintiff  for  the 
amount ;  that  he  had  lent  his  aid  to  one  party,  instead  of 
standing  indifferent,  and  must  stand  or  fall  by  the  rights 
of  that  party.  On  the  narrow  ground  on  which  this  case 
was  decided,  the  admission  of  the  evidence  of  fraud  in  the 
judgment  obtained  by  Bebb  may  possibly  be  sustainable, 
as  there  was  some  evidence  that  the  sheriff  lent  himself 
to  Bebb,  instead  of  standing  indifferently  between  the 
parties. 

It  appears  to  us,  however,  that  we  ought  to  decide  the 
general  question,  which  is  left  in  a  doubtful  state.  The 
authority  of  Lord  Keiiyon,  above  referred  to,  turns  out  not 
to  be  conclusive.  In  the  case  before  him,  the  sheriff  was 
indemnified  by  the  creditor,  and,  according  to  several 
cases,  stood  in  the  situation  of  the  creditor,  and  might 
therefore  impeach  a  judgment  void  against  him  for  fraud. 
In  a  subsequent  case,  my  Brother  Patteson  expressed  an 
opinion  on  a  motion  before  him,  that  the  question,  whether 
a  judgment  was  fraudulent  or  not  against  creditors,  could 
not  be  raised  in  an  action  against  a  sheriff,  though  it  could 
if  he  were  a  party  to  the  fraud :  Barber  v.  Mitchell  (a). 
On  the  other  hand,  in  an  action  for  a  false  return.  Lord 
EUenborough  appears  to  have  thought  evidence  admissible 
to  impeach  the  judgment  on  which  the  action  was  founded, 

(a)  2  DowL  P.  C.  677. 
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and  to  shew  that  it  was  fraudulent  against  creditors :  Tyler  Bxek.  of  Pleat, 


T.  Duke  of  Leeds  (a) ;  though  the  case  itself  does  not  appear 
to  have  been  one  in  which  the  particular  judgment  could 
be  impeached,  as  the  defendant  was  not  acting  in  enforcing 
the  right  of  another  creditor;  and  if  no  other  creditor's 
execution  intervenes,  the  judgment  is  certainly  valid. 

In  this  state  of  the  authorities,  the  question  must  be 
considered  as  doubtful,  but  the  conclusion  to  which  we 
have  arrived  is,  that  where  there  are  goods  seized  under  a 
former  writ,  founded  on  a  judgment  fraudulent  against  a 
creditor  seeking  to  enforce  a  subsequent  execution,  and 
such  goods  remain  in  the  hands  of  the  sherifi^  or  are 
capable  of  being  seized,  the  sheriff  is  compellable  to  seize 
and  sell  such  goods  under  that  subsequent  execution ;  and 
this  by  virtue  of  the  statute  13  Eliz.  c.  5.  [His  Lordship 
read  the  second  section  of  that  statute.]  The  judgment 
is  by  the  statute  made  void  against  creditors,  but  by 
implication  it  is  void  against  a  sheriff,  who  acts  in  right  of 
a  creditor;  as  a  deed  is,  which  is  fraudulent  against  cre- 
ditors :  TurvU  v.  Ti/per  (c).  And  it  is  now  of  frequent 
occurrence,  that  the  sheriff  is  bound  to  take  goods  which 
have  been  fraudulently  conveyed  or  assigned  to  defeat 
creditors,  and  is  responsible  in  an  action  for  a  false  return 
at  the  suit  of  a  creditor;  and  the  statute  seems  to  us  to 
put  both  on  the  same  footing.  The  creditor  has  no  other 
way  of  avoiding  the  judgment,  than  by  enforcing  his 
execution  for  his  debt,  notwithstanding  an  execution  upon 
it;  or  by  application  to  the  equitable  jurisdiction  of  the 
Court  to  set  it  aside,  which  we  apprehend  has  arisen  in 
comparatively  modern  times;  and  whatever  right  the  cre- 
ditor had  at  the  time  of  the  statute,  he  has  now. 

If,  indeed,  the  right  of  no  creditor  intervenesj  the  sheriff 
is  bound  to  sell  under  a  writ  on  a  fraudulent  judgment,  for 
such  judgment  is  good  between  the  parties,  and  void  only 

(a)  2  Stark.  218.  (5)  Latch.  222. 
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Bxeh.  of  Pleat,  against  creditors :  and  if  he  seUs  under  such  a  judgment  to 
^   ^      ^     a  bon&  fide  purchaser^  and  not  the  fraudulent  plaintiff 
Imrat        himself,  he  cannot  be  compelled  to  re-seize  the  same  goods, 
Maonat.     for  the  purchaser  has  a  good  title. 

In  the  present  case,  a  part  of  the  goods  seized  under 
BebVs  writ  was  unsold.  They  were  claimed  by  Palmer; 
they  had  been  in  the  possession  of  Gompertz  before,  and 
if  Falmer^s  claim  was  untenable,  (and  the  sheriff  was 
clearly  responsible  for  its  validity),  and  the  judgment  at  the 
suit  of  Bebb  void  against  the  plaintiff's  execution,  so  that 
these  goods  could  not  be  sold  under  it  to  the  prejudice  of 
the  plaintiff's  execution,  the  sheriff  was  liable  to  this  action 
for  not  selling  them.  The  remainder  sold  to  Bebb  was 
also  seizable,  as  Bebb,  on  the  hypothesis,  was  a  party  to 
the  fraud  against  creditors ;  and  the  sheriff  was  responsible 
for  neglecting  to  seize  and  sell  them,  if  he  had  notice  of  the 
fraud,  or  could  have  discovered  it  by  reasonable  inquiries; 
and  of  this  there  was  sufficient  evidence  for  the  jury. 

We  all  therefore  agree  that  the  evidence  was  admissible. 
With  respect  to  the  second  objection,  that  evidence  of 
Gompertz's  conduct  in  withdrawing  Watson's  execution, 
and  originally  causing  it  to  be  issued,  was  not  admissible, 
we  think,  under  the  circumstances  of  this  case,  it  was.  The 
•  evidence  of  fraudulent  conduct  in  former  executions  un- 
connected with  this  was  not.  The  question  being  as  to 
Bebb's  judgment  and  execution  being  fraudulent,  Grom- 
pertz's  conduct  in  causing  that  to  be  executed  was  clearly 
admissible,  to  shew  the  fraud ;  and  his  conduct  also  in  caus- 
ing Watson's  to  be  withdrawn,  in  order  that  Bebb's  should 
be  executed,  is  a  part  of  the  same  fraud.  As  to  his  con- 
duct in  originally  causing  Watson's  writ  to  be  issued,  it 
may  be  doubtful  whether  that  was  admissible,  but  that 
point  does  not  appear  by  my  Lord's  note  to  have  been 
taken. 

Rule  discharged. 
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JSmA.  9f  Pie€S, 
1843. 

TJnwin  and  Another^  Assignees  of  Hbathcote  and 

Lbvesley,  Bankrupts,  v.  St.  Quintin.  Fb  2S 

X  BOYEB  by  the  plaintiffs,  as  assignees  of  Oeorge  Heath-  in  trover  by 
cote  and  William  Levesley,  bankrupts,  against  the  sheriff  g.  H.  and  w. 
ofYorkshire.  I^^Ki. 

Plea,  that  one  George  Heathcote  and  one  William  nff»  he  pietdcd, 

^  ®  th»t  one  G.  H. 

Levesley  vere,  at  the  time  of  the  issuing  of  the  fiat,  and  one  w.  l. 
traders,  and  as  such  traders,  to  wit,  on  &c.,  became  in-  TnTindebted  to 
debted  to  divers  persons  [naming  them]  in  the  sum  of  fn'^ScKr'and' 
£200  and  upwards :  that  the  said  George  Heathcote  and  ^^^^  ^^^y  ^- 

^  *  "  came  bank- 

William   Levesley  being  such  traders  and   so  indebted^  mpu;  thataf- 

afterwards,  to  wit,  on  &c.,  became  and  were  bankrupts :  tnT  w.  s.  med 

and  afterwards,  and  before  the  committing  of  the  griev-  ^^.^^^  .^j^ 

ances  &c.,  to  wit,  on  the  9th  August,  1842,  one  George  g.h.  andW. 

Sampson  and  one  William  Sampson  sued  out  a  fieri  facias  deii?ered  to  tbe 

against  the  said  George  Heathcote  and  William  Levesley,  sber^ff^o  b^ 

[setting  it  forth],  indorsed  to  levy  491/.  12*.  4rf.  and  inter-  JJ^^f'^^  ^^ 

est,  which  was  delivered  to  the  defendant,  then  being  defendant,  after 

sheriff  of  Yorkshire,  to  be  executed :  and  thereupon  the  and  before  ^h7' 

defendant,  being  such  sheriff,  afterwards,  and  after  the  said  f^*t"JVx1jcu.^ 

Gkorge  Heathcote  and  William  Levesley  became  bank*  tion  the  goods 

,  ,       In  the  dedara- 

rupts  as  aforesaid,  and  before  the  issuing  of  the  fiat,  to  wit,  tion  mentioned, 
on  the  10th  of  August,  1842,  seized  and  took,  in  execution  ^^  levied'by^ 

sale  thereof  the 
monies  men- 
tioned in  the  writ :  that  the  said  goods  were,  immediately  before  the  bankruptcy,  the  property  of 
O.  H.  and  W.  L.,  and  liable  to  be  Ulcen  and  sold  under  the  writ.  The  plea  then  stated  the  issuing 
of  tbe  fiat,  the  adjjudication,  and  the  appointment  of  the  plaintiffs  as  assignees,  whereby  they  be- 
came, as  such,  entitled  to  the  possession  of  the  said  goods  as  from  tbe  time  when  the  said  O.  H. 
and  W.  L.  became  bankrupts,  which  pottestion  u  the  said  pouession  qf  the  piainiift  ae  aeHg^ 
neee  m  the  deelaratian  mentioned.  It  then  averred  that  the  fi.  fa.  was  bon&  fide  executed  and 
levied,  without  notice  of  a  prior  act  of  bankruptcy,  that  the  judgment  was  not  founded  on  a 
warrant  of  attorney  or  cognovit,  and  that  the  seizure  under  the  writ  was  the  conversion  in  tbe 
declaration  mentioned: — Held,  on  special  demurrer,  that  the  plea  was  not  bad  as  amounting  to 
an  argumentative  plea  of  not  possessed,  inasmuch  as  it  gave  an  implied  colour,  by  admitting  the 
right  of  the  assignees,  by  relation,  to  the  lawAil  possession  of  the  goods  at  the  time  of  the 
seizure  under  the  fi.  fa. 

Heid,  also,  that  it  sufliciently  appeared  firom  the  whole  plea,  that  the  persons  mentioned 
therein  as  having  become  bankrupts  were  the  same  persons  as  those  mentioned  in  the  de- 
daratiott. 

Held,  also,  that  it  was  not  necessary  to  aver  that  the  execution  was  subsequent  to  tbe  stat. 
2  &  d  Vict.  c.  29. 
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EMck.  9f  PUoif  the  goods  and  cliattels  in  the  declaration  mentioned^  for 
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the  purpose  of  levying  the  said  monies  &c. ;  and  did  after- 
UwwiN  wards,  to  wit,  on  &c.,  and  before  the  issuing  of  the  said 
St.  auiNTiN.  fiat,  by  sale  thereof  levy  the  said  sums  of  money,  as  by  the 
said  writ  he  was  commanded :  and  the  defendant  says,  that 
the  said  goods  and  chattels  were,  immediately  before  and  at 
the  time  when  the  said  Oeorge  Heathoote  and  William 
Levesley  became  bankrupts  as  aforesaid,  the  property  of 
the  said  Oeorge  Heathcote  and  William  Levesley,  and  lia- 
ble to  be  taken  and  seized  under  and  by  virtue  of  the  said 
writ. — The  plea  then  stated  the  issuing  of  the  fiat,  the  ad- 
judication, and  the  appointment  of  the  plaintiffs  as  assig- 
nees ;  and  that  the  plaintiffs  then  accepted  the  said  ap- 
pointment, and  became  and  were  assignees  accordingly, 
and  as  such  entitled  to  the  possession  of  the  said  goods 
and  chattels,  as  from  the  time  when  the  said  Oeorge 
Heathcote  and  William  Levesley  became  and  were  bank- 
rupts as  aforesaid,  which  possession  is  the  said  possession  of 
the  plaintiffs  as  assignees  in  the  declaration  mentioned.  The 
plea  then  averred,  that  the  fi.  fa.  was  bonft  fide  executed 
and  levied,  that  the  goods  were  seized  before  the  date  and 
issuing  of  the  fiat,  and  that  the  execution*creditors  had 
not,  at  the  time  of  executing  and  levying  the  writ,  notice 
of  any  prior  act  of  bankruptcy  committed  by  Heathcote 
and  Levesley,  or  either  of  them ;  that  the  judgment  vras 
not  founded  upon  any  warrant  of  attorn^  or  cognovit; 
and  that  the  seizing  and  taking  of  the  goods  under  the 
writ  was  the  conversion  in  the  declaration  mentioned. — 
Verification. 

Special  demurrer,  assigning  for  causes  (inter  alia),  that 
the  plea  amounted  in  effect  to  a  denial  that  the  plaintiffs 
ever  were  possessed  of  or  entitled  to  the  goods,  or  at  all 
events  to  a  denial  that  they  were  entitled  to  the  possession 
of  them  as  against  the  defendant ;  that  it  did  not  state  or 
confess  a  sufficiently  colourable  title  in  the  plaintiffs  to 
entitle  them  to  maintain  the  action ;  that  it  did  not  suffi- 
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ciently  confess  and  avoid  the  matters  alleged  in  the  dedar-  is^-  4  ^^^^% 
ation;    and  that  it  contains  no  averment  that  the  said  - 

(George  Heathcote  and  WiUiam  Levesley  mentioned  in  the       Umwik 
plea  were  or  are  the  same  George  Heathcote  and  William   St.  Qu'intik. 
Levesley  mentioned  in  the  declaration^  or  at  all  events 
leaves  it  uncertain  whether  they  are  or  not.    Joinder  in 
demurrer. 
The  case  was  argued  in  Hilary  Term  (January  28),  by 

J.  W.  Smith  in  support  of  the  demurrer.  Having  cited 
Turquand  v.  Hawtrey  {a)  as  an  authority  to  shew  that  the  plea 
was  bad^  as  amounting  to  an  argumentative  traverse  of  the 
plaintiffs'  possession  as  assignees^  the  Court  called  upon 

Pashley,  in  support  of  the  plea. — In  Turquand  v.  Hawtrey, 
the  question  as  to  the  operation  of  the  stat.  2  &  3  Vict, 
c.  29^  in  destroying  the  title  of  assignees  of  a  bankrupt  by 
relation  to  the  act  of  bankruptcy,  was  not  at  all  argued, 
and  the  Court  in  fact  only  intimated  that  it  was  an  arguable 
question,  which  ought  to  be  raised  on  the  record.  That  is 
accordingly  done  in  the  present  case.  Now  that  relation 
is  certainly  not  destroyed  for  all  purposes.  For  example, 
a  tort-feasor,  who  should  damage  a  valuable  chattel,  e.  g. 
a  racehorse,  belonging  to  the  bankrupt,  after  the  act  of 
bankruptcy  but  before  the  fiat,  would  clearly  be  liable  to 
the  assignees,  and  they  might  in  such  a  case  declare  upon 
their  possession  by  relation.  The  question  is,  whether  this 
plea  is  in  form  a  good  plea  in  confession  and  avoidance ; 
and  it  is  submitted  that  it  sufficiently  confesses  that  the 
plaintiffs  were  possessed  of  the  goods  in  question,  by  the 
relation  of  their  title  to  the  act  of  bankruptcy.  In  Pearson 
V.  Rogers  (A),  a  plea  was  pleaded  to  an  action  of  trover  by 
an  assignee,  framed  upon  the  6  Geo.  4,  c.  16,  s.  81,  and 
which  was  in  substance  similar  to  the  present,  and  was  held 
to  be  a  good  answer  by  way  of  confession  and  avoidance,  and 

(a)  9  M.  &  W.  727.  (6)  9  Ad.  &  £.  .303 ;  1  P.  &  D.  302. 

VOL.  XI.  V  M.  W. 
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Sseh.  rf  Pieoit  therefore  to  be  wrongly  concluded  by  a  special  traverse  of 

- 1    ^  '   -     the  assignee's  title.    Lord  Denman,  C.  J.,  says,  in  deliver- 

Unwin       ing  the  judgment  of  the  Court,  **  The  plea  admits  the  pro- 

St.  Quintik.  perty  in  the  goods  to  have  been  in  the  plaintiff  by  operation 
of  law/'  [Parke,  B. — ^It  was  not  argued  in  that  case  that 
the  plea  was  an  argumentative  traverse  of  the  plaintiff's 
possession :  the  case  was  decided  on  the  ground  of  its  being 
a  confession  of  a  conoersion.  Alderson,  B. — One  does  not 
see  how  you  confess  that  a  party  is  possessed,  by  stating 
facts  to  shew  that  he  was  not  possessed.  The  law  says, 
that  as  to  these  goods  there  is  no  relation,  because  they 
were  seized  and  sold  under  particular  circumstances.  After 
they  are  so  sold,  and  affected  by  that  law,  the  assignees 
are  appointed.  Then  as  to  them  the  law  declares  that  the 
title  by  relation  shall  not  exist]  The  doctrine  of  relation 
was  not  intended  to  be  interfered  with  by  this  statute, 
more  than  by  the  6  Geo.  4,  c.  16,  s.  81,  any  further  than 
was  absolutely  necessary.  Its  effect  is,  that  the  sheriff, 
having  seized  by  virtue  of  process,  is  protected ;  and  it  is 
his  duty  to  justify.  The  act  says,  not  that  the  title  of  the 
assignees  by  relation  shall  be  put  an  end  to,  but  only  that 
certain  executions,  &c.  "  shall  be  deemed  to  be  valid."  The 
plea  of  not  possessed  would  not,  if  this  view  of  the  statute 
be  correct,  be  a  proper  plea  in  this  case.  Where  any 
special  matter  intervenes  between  the  right  of  the  plaintiff 
and  that  of  the  defendant,  not  possessed  is  a  proper  plea ; 
as  in  Gordon  v.  Harper  (a),  Owen  v.  Kmght  (4),  and  White 
V.  Teale  (c) :  but  where  the  right  of  possession  and  of  pro- 
perty continues  in  the  plaintiff  up  to  the  time  of  the  con- 
version, not  possessed  is  not  a  good  plea.  [Parke,  B. — ^The 
effect  of  the  stat.  2  &  3  Vict.  c.  29,  seems  to  be,  that  the 
moment  the  sheriff  lays  his  hands  upon  the  goods,  under 
the  circumstances  therein  mentioned,  he  is  possessed.]    The 

(a)  7  T.  B.  9.  (c)  12  Ad.  &  £.  106 ;  4  P.  &  D. 

{h)  4  Bing.  N.  C.  54;  5  Scott,  307.     43. 
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9ak  is  not  alleged  here  as  the  conversion^  but  the  seizure.  Ettck.  of  puat. 


1843. 


The  property  must  be  in  somebody  in  the  interval;  and  it 
would  seem  that  it  must  be  in  the  assignees^  in  order  to  Unwin 
enable  them  to  recover  for  any  injury  done  to  the  goods.  St.  Quimtin. 
{Alderson,  B. — ^The  property  is  changed  in  all  the  cases  to 
which  the  relation  can  apply^  but  no  further.]  In  fFeed- 
mg  V.  Aldrich  {a),  a  plea^  in  trover  for  deer,  that  the  de- 
fendant took  them  damage  feasant  in  his  own  close,  which 
was  the  conversion  complained  of,  was  held  to  have  suffi- 
ciently confessed  and  avoided  a  conversion.  IParke^  B. — 
There  also  the  Court  do  not  appear  to  have  adverted  to 
the  question,  whether  the  plea  was  an  argumentative  de- 
nial of  the  plaintiff's  possession.  The  moment  the  sheriff 
lays  his  hands  upon  the  goods  to  satisfy  the  execution, 
there  is  an  end  of  the  actual  possession  of  the  execution 
debtor,  and,  if  the  assignees  are  in  possession  by  relation, 
of  their  possession  ako.  Lord  Abingerj  C.  B. — ^The  bank- 
rupts are  dispossessed  by  operation  of  law  before  the  alleged 
conversion.  Alderson,  B. — ^At  the  time  of  the  seizure,  the 
bankrupts  were  the  only  persons  who  ever  had  been  ac- 
tually in  possession,  nor  was  it  certain  there  would  ever  be 
any  other  person  possessed :  then,  rebus  sic  stantibus,  the 
sheriff  comes  in,  and  fixes  that  state  of  things  for  ever. 
The  assignees  never  have  had  possession,  and  under  the  cir- 
cumstances never  can  have.] 

But,  secondly,  even  if  the  [dea  does  amount  to  not  pos* 
sessed,  it  is  good  as  giving  the  plaintiffs  an  impUed  colour , 
by  admitting  their  possession  by  virtue  of  the  relation: 
Stephen  on  Pleading,  206  (3rd  edit.) ;  1  Chitty^s  Pleading, 
627.  A  colour  of  title  is  sufficient,  although  it  be  a  bad 
one:  Smith  v.  AdkiHs{b).  Here  the  general  property  in 
the  goods  is  admitted  by  the  plea  to  have  remained  in  the 
assignees  till  the  time  of  sale.     Comyns  v.  Boyer  (c)  is  in 

(a)  9  Ad.  &  E..861;   1  P.  &        (6)  8M.&W.370. 
D.  657.  (c)  Cro.  Eliz.  485. 

U  2 


282  CASES   IN   THE    EXCHEQUER, 

Exeh.  ^Pteoi,  point,  where  it  was  held,  that  a  plea  justifying  a  trespass 

-    for  taking  the  plaintiff's  sheep,  by  a  sale  of  the  sheep  by 

Unwin       J,  s.  to  the  defendant  in  market  overt,  was  held  to  be 

St.  QuiNTiir.  good  in  confession  and  avoidance,  and  to  give  sufficient 
colour.  Fancourt  v.  Bull  (a),  Rockwood  v.  Feasor  (A),  and 
Reeves  v.  Pepper  (c),  are  also  authorities  in  favour  of  the 
defendant.  Where  a  plea  admits  a  cause  of  action  in  the 
plaintiff,  although  it  contains  matter  which  might  be  given 
in  evidence  under  the  general  issue,  it  is  a  good  plea  in 
confession  and  avoidance:  Paramore  v.  Johnson {d).  So 
also,  where  matters  of  fact  are  intermixed  with  matter  of 
law,  the  defendant  may  plead  them  specially :  Hussey  v. 
Jacob  («),  James  v.  Fowkes  (/),  Com.  Dig.,  Pleader,  (E.  14, 
15),  Pain  v.  Rochester  {g)^  Carr  v.  Hinchliffe{h).  Here 
the  plea,  in  truth,  not  only  gives  the  plaintiffs  colour,  but 
an  incontrovertible  title,  but  for  the  facts  subsequently 
stated.  The  same  rule  applies  to  implied  as  to  express 
colour.  This  Court  has  lately  permitted  express  colour  to 
be  given,  in  Morani  v.  Sign  (t) ;  and  the  same  was  done 
in  Marquis  of  Anglesey  v.  Lord  Hatherton(k).  In  both 
cases,  the  colourable  title  must  be  such  *^  as  might  induce 
an  unlearned  person  to  imagine  it  sufficient,  yet  it  must 
be,  in  legal  strictness,  inadequate  to  defeat  the  defendant's 
title,  as  shewn  in  the  plea :''  1  Chitt.  PL  531.  It  must  be 
'^  matter  of  law,''  which  does  not  lie  in  the  knowledge  of 
lay  gens :  Bac.  Abr.,  Pleas  &  Pleading,  (O.  3) ;  Com.  Dig., 
Pleader,  (3  M.  41) ;  Radford  v.  Harbyn  (/).  It  might  even 
be  contended,  on  the  authority  of  Dr.  LeyfieUPs  case  (fit), 
that  colour  need  not  be  given  here,  inasmuch  as  the  de- 
fendant '^  conveys  to  himself  a  title  by  act  of  Parliament." 


(a)  1  Bing.  N.  C.  581.  •  (^)  Cro.  Eliz.  871. 

(6)  Cro.  EUz.  22.  (A)  4  B.  &  C.  552. 

{fc)  Skin.  362.  (i)  2  M.  &  W.  95. 

(cQ  1  Ld.  Raym.  566.  \k)  10  M.  &  W.  218. 

(0  Id.  87.  (/)  Cro.  Jac.  122. 

(J)  Id.  89,  n.  (m)  10  Rep.  90  b. 
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/.  JF.  Smithy  contrk. — ^The  plea  is  bad^  as  being  an  ar-  Bnh.  of  Pleat, 
gnmentative  traverse  of  the  allegation  of  the  plaintiffs'  '   ^ 

possession  as  assignees ;  and  no  sufficient  colour  is  given,  Unwxn 
whereby  that  objection  is  got  rid  of.  It  is  immaterial  that  st.  quintiit. 
the  seizure  is  the  conversion  complained  of  in  the  declara- 
tion) the  sale  would  operate  back  upon  the  seizure.  The 
defendant's  argument  is,  that  the  plea  confesses  the  pos- 
session of  the  plaintiffs,  before  the  seizure,  by  relation  to 
the  act  of  bankruptcy :  but  that  is  a  fallacy,  for  the  as- 
signees had  not,  as  against  the  defendant,  any  possession 
either  in  fact  or  in  law.  It  is  clear  they  had  no  possession 
in  fact  I  nor  had  they  any  in  law,  the  effect  of  the  stat. 
2  &  3  Vict.  c.  29,  being  rightly  considered.  As  Parke,  B., 
observes  in  Titrquand  v.  Hawtrey  (a),  how  is  the  execution 
to  be  rendered  valid,  except  by  defeating  the  relation  in 
cases  of  bon&  fide  executions  without  notice  ?  In  Hall  v. 
Wallace  (6),  the  same  learned  Judge  says — ''  The  effect  of 
the  stat.  2  &  3  Vict.  c.  29,  is  to  destroy  the  relation  of  the 
title  of  the  assignees  to  the  act  of  bankruptcy,  not  only 
in  cases  where  the  transaction  was  more  than  two  months 
before  the  fiat,  but  as  to  all  bon&  fide  transactions  prior  to 
the  fiat.''  The  defendant's  argument  is  wholly  inconsist- 
ent, also,  with  the  deliberate  judgment  of  this  Court  in 
fVkUmore  v.  Robertson  (c).  It  is  said,  supposing  an  injury 
done  to  the  chattel  before  the  sale,  could  not  the  assignees 
sue  for  that?  No  doubt,  they  would  have  the  same  right 
to  do  so  as  the  bankrupt  would  have  had.  But  the  mean- 
ing of  the  plea  of  not  possessed  is,  not  that  the  assignees 
have  no  property  at  all,  but  that  they  have  no  property  ae 
against  the  defendant;  and  the  effect  of  the  statute  is  not 
to  take  away  their  property  altogether,  but  only  for  the 
purpose  of  the  protection  of  persons  acting  in  the  cases 
therein  mentioned.  The  effect  of  the  authorities  cited  on 
the  other  side  is  merely  this — ^that  matter  of  law  may  be 

(a)  9  M.  &  W.  729.        (b)  7  M.  &  W.  357.         (c)  8  M.  &  W.  463. 
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Bteh.  of  Pieatf  pleaded  specially,  though  it  be  inconsistent  with  the  right 

^    *^'  ^    alleged  in  the  declaration:  for  instance,  infisncy  or  cover- 

unwim       tore  may  be  pleaded  specially,  inasmuch  as  they  admit  a 

St.  auiNTiN.  contract  existing  in  fact,  but  not  binding  in  law.  There 
the  defendant  confesses  the  facts  alleged  by  the  plaintiff, 
but  aToids  them  by  matter  of  law;  but  here  no  fact  is 
confessed,  for  the  defendant  shews  that  there  was  no  pos- 
session in  the  assignees,  either  in  dut  or  in  law.  Pearmm 
V.  Sogers  is  distinguishable.  There  the  Court  decided  on 
the  ground  that  the  inducement  of  the  plea  confessed  and 
avoided  a  conversion,  and  therefore  the  special  traverse  of 
property  in  the  plaintiff  was  idle,  and  rendered  the  plea 
bad.  [Parke^  B. — Is  not  Leyfield^s  case  an  authority  in 
favour  of  the  plea?  There  the  plea  did  not  admit  any 
title  in  the  plaintiff  at  the  time  of  the  actual  taking.  So 
here  the  argument  is,  that  the  plea  admits  a  general  title 
in  the  assignees,  which  is  consistent  with  the  right  of  the 
sheriffs  to  work  out  the  execution  by  the  sale  of  the  goods.] 
In  Leiffielfs  case,  the  corn  was  admitted  to  be  in  the 
plaintiff's  possession  at  the  time  of  the  taking :  here  the 
plea  shews  that  there  never  was  a  possession  in  fact  in  the 
assignees,  nor  are  they  possessed  in  law,  because  their 
title  by  relation  is  destroyed  by  the  statute  of  Victoria, 
which  is  in  effect  a  repeal  of  the  Bankrupt  Acts  as  to 
these  cases.  There  are  many  authorities  to  shew  that  the 
plea  of  not  possessed,  in  trover,  means,  not  entitled  to  the 
possession  as  against  the  defendant :  Gordon  v.  Harper  (a), 
Owen  V.  KnigJU  (4),  NicoUs  v.  Bastard  (c),  Ashby  v.  Afifi- 
nett  (rf),  Butler  v.  Hobson  (e).  Rowe  v.  Ames  (/)  shews  that 
a  plea  is  bad  which  amounts  to  an  argumentative  denial 
of  any  material  allegation  in  the  declaration. 

Secondly,  the  plea  is  bad,  on  the  ground  that  it  does 

(a)  7  T.  R.  9.  P.  231. 

lb)  4  Bing.  N.  C.  54.  (e)  4  Bing.  N.  C.  290. 

(c)  2  C,  M.  &  R.  659.  (/)  6  M.  &  W.  747. 

(d)  8  Ad.  &  E.  121;  3  N.  & 
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not  identify  the  parties  whom  it  alleges  to  have  become  Eseh.  qfPkatf 
banknipts  with  the  persons  mentioned  in  the  declaration.     .     ^*  ^ 
Com.  Dig.,  Pleader,  Certainty  of  Parties  (C.  18).   Thirdly,       Umrw 
the  defendant  ought  (the  statute  of  which  he  seeks  to  avail   s^.  quiktiit. 
himself  being  recent)  to  state  that  the  execution  issued 
after  its  passing:  1  Saund.  809  a,  n.  (5).     It  was  so  done 
in  Rowe  v.  Ames. 

PoBtdey  was  then  heard  as  to  the  last  two  points. — First, 
it  is  to  be  collected  by  necessary  intendment  from  the  plea, 
that  the  persons  therein  mentioned  are  the  same  as  those 
mentioned  in  the  declaration :  because  it  is  stated  that  the 
plaintiffs  were  appointed  their  assignees,  and  that  their 
possession  as  such  ''is  the  possession  of  the  plaintiffs  as 
assignees  in  the  declaration  mentioned.^^  Secondly,  the 
statute  being  in  its  terms  general,  it  was  not  necessary  to 
aver  that  the  execution  took  place  after  its  passing :  that  is 
matter  of  evidence.  The  rule  suggested  by  Mr.  Seijeant 
Williams,  in  the  note  to  Saunders  above  referred  to,  rests 
on  no  sound  principle.  How  is  the  line  to  be  drawn,  as 
matter  of  law,  as  between  statutes  which  are  or  are  not 
recent  ? 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — [His  Lordship  stated  the  pleadings,  and 
continued]  : — ^Three  objections  were  taken  to  the  special 
plea : — 

First,  and  principally,  that  it  amounted  to  an  argument 
tative  plea,  that  the  plaintiffs  were  not  possessed  as  as- 


Secondly,  that  the  persons  described  as  traders  and  bank* 
rupts  in  the  plea  are  not  averred  to  be  the  same  with  those 
in  the  declaration. 

And,  thirdly,  (on  general  demurrer),  that  the  execution 
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Exek.  of  Pieoi,  is  not  averred  to  have  been  executed  after  the  passing  of 
s^l^^fl^    theactof2&8Vict.  c.  29. 

Unwin  As  to  the  first  objection,  it  is  clear  that  the  defence  in- 

fo. QuxNTiN.  sisted  on  in  the  plea  might  have  been  given  in  evidence  on 
the  one  or  the  other  of  the  two  pleas,  of  not  possessed,  or 
not  guilty.  The  question  here,  however,  is  not  whether  the 
defence  was  admissible  under  either  of  those  two  pleas,  but 
whether  it  is  bad  on  the  ground  that  it  is  an  argumentative 
plea  of  not  possessed  (whether  it  amounts  to  an  argumen- 
tative denial  of  the  conversion,  is  a  question  not  raised  by 
the  special  demurrer) ;  and  we  think  it  does  not,  because 
there  is  in  the  plea  an  implied  colour,  as  it  admits  the 
right  of  the  assignees,  by  relation,  to  the  lawful  possession, 
at  the  time  the  defendant  took  possession  of  the  goods 
under  the  fi.  fa. ;  and  the  case  resembles  very  closely  that 
of  a  defence  to  an  action  of  trespass,  for  taking  tithe  as 
rector,  in  LeyfieUPs  case  (a),  in  which  case,  the  admitted 
possession  of  the  plaintiff  at  the  time  of  the  taking  gives 
suflScient  colour.  We  think,  therefore,  that  the  principal 
objection  must  fail. 

The  second  is  answered  by  a  reference  to  an  allegation 
near  the  conclusion  of  the  plea.  The  declaration  states 
the  plaintiffs  to  be  assignees  of  George  Heathcote  and 
William  Levesley.  The  plea  begins  by  stating  one  G.  H. 
and  one  William  Levesley  to  be  traders,  &c.,  and  in  that 
respect  is  objectionable  :  but  this  is  cured  by  the  allegation 
that  the  plaintiffs  were  appointed  assignees  of  the  said 
George  Heathcote  and  William  Levesley,  and  became  en- 
titled to  the  possession  of  the  goods,  which  possession  is 
the  said  possession  of  the  plaintiffs  as  assignees,  tn  the 
declaration  mentioned. 

The  third  objection  is,  that  the  seizure  is  not  averred  to 
have  been  subsequent  to  the  statute  2  &  3  Vict.  c.  29. 
The  answer  is,  that  the  statute  is  in  its  terms  general,  and 

(a)  10  Coke,  88. 
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is  not  confined  to  seizures  or  to  fiats  subsequent  to  its  Bxek,  of  Pieat^ 

1843 
passing:  Nebirop  v.  Scari8brick{a),  and  Moore  v.  Phil"  ^  '  > 

1^  (A).     If  the  fact  had  been  that  the  assignees  were  ap-        unwin 

pointed  before  the  statute,  it  should  have  been  replied,  as   sr.  auiMnir. 

in  the  last-mentioned  case. 

We  are  of  opinion,  therefore,  that  the  plea  is  good. 

Judgment  for  the  defendant, 
(o)  6  M.  &  W.  684.  (fi)  7  M.  &  W.  536. 


Case 


McGregor  v.  Greoort.  jp^^  25 

for  libel.  The  declaration,  after  the  usual  intro-  DeciarsUon  for 
ductory  allegation  of  the  plaintiff's  good  character,  stated,  th^t  before  and 
that  whereas  before  and  at  the  time  of  the  committing  of  *ig**^^*^ttf^ 
the  grieyance  by  the  defendant  as  thereinafter  mentioned,  of  the  grievance 
the  defendant  used  the  word  "  black-sheep  "  for  the  pur-  ant,  the  defend- 
pose  of  expressing  and  meaning,  and  the  said  word  used  trord*M>iuk. 
by  him  was  by  divers,  to  wit,  all  the  persons  to  whom  the  •!»««?"  ^^  ^^^ 

^  ^  '  '  ^  purpose  of  ex- 

libel  thereinafter  mentioned  was  published,  understood  as  pressing  and 

expressing  and  meaning,  a  person  notorious  by  reason  of  u  wu'und'er. 

bad  character,  and  of  stained  and  sullied  reputation  :  and  '^^^  **y/*** 

'  t^  '  persons  to 

the  defendant  then  also  used  the  word  ''  black-legs,^'  for  whom  the  libel 

^  <!  i.  .  T  ■«.•■<.  ^^  addressed 

the  purpose  of  expressing  and  meanmg,  and  the  said  last-  as  expressing 

and  meaning,  a 
Person  notorious  by  reason  of  bad  character,  and  of  stained  and  sullied  reputation :  yet  the 
defendant,  intending  to  cause  it  to  be  believed  that  the  plaintiff  had  conducted  himself  dis- 
honestly and  improperly,  published  of  and  concerning  the  plaintiff  the  libellous  matter  follow  - 
ing: — '*31ack-sheep"  (meaning  thereby  that  the  plaintiff  was  a  black-sheep,  in  the  sense  and 
meaning  in  which  the  word  was  so  used  by  the  defendant).  [The  declaration  then  set  forth  a 
statement  of  facts  respecting  the  plaintiff,  no  part  of  which  was  in  iuelf  libellous.]  The  defend- 
ant pleaded,  as  to  the  publishing  of  the  following  psrt  of  the  supposed  libel,  that  is  to  say, 
'*  black^sheep,"  that  the  defendant  did  not  use  that  word  for  the  purpose  of  expressing  or  mean- 
ing, nor  was  it  understood  by  the  persons  in  the  declanition  mentioned  as  expressing  or  meaning, 
a  person  notorious  by  reason  of  bad  character,  or  of  stained  and  sullied  reputation:  concluding 
to  the  country  : — HM^  on  special  demurrer,  1st,  that  the  plea  was  well  pleaded  to  that  part 
only  of  the  libel :  2ndly,  that  it  was  rightly  pleaded  as  to  the  publishing  of  that  part  of  the  libeli 
and  not  to  the  inducement  in  the  declaration  as  to  that  part :  and,  thirdly,  that  it  wai  not  bad  as 
amounting  to  not  guilty;  the  averment  in  the  declaration,  as  to  the  word  "  black-sheep,**  being 
properly  matter  of  liu{tic«M«ii/,  which  it  was  necessary  to  traverse  specially. 
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£Mft.  rf  Pkas,  mentioned  word  so  nsed  by  him  was  by  divers  persons,  to 
'  ^  wit,  all  the  persons  to  whom  the  libel  thereinafter  men- 
M'Okeooe  tioned  was  published,  understood  as  expressing  and  mean- 
GmBooET.  ing,  a  person  guilty  of  cheating  and  defrauding  ottiers : 
yet  the  defendant,  intending  to  cause  it  to  be  suspected 
and  believed  that  the  plaintiff  had  conducted  himself  dis* 
honestly,  fraudulently,  and  iminroperly,  on  the  4th  day  of 
Sept.,  A.D.  1842,  in  a  certain  newspaper  called  The 
Satirist,  or  Censor  of  the  Times,  falsely  and  maliciously 
did  publish^  and  cause  and  procure  to  be  published,  of  and 
concerning  the  plaintiff,  certain  false,  scandalous,  malicious, 
defamatory,  and  libellous  matter  following,  of  and  con- 
cerning the  plaintiff,  that  is  to  say  : — "  Black-sheep  " 
(meaning  thereby  that  the  plaintiff  was  a  **  black-sheep,'' 
in  the  sense  and  meaning  in  which  that  word  was  so  used 
by  the  defendant  as  aforesaid)  "  and  black-legs,''  (meaning 
thereby  that  the  plaintiff  was  a  black-legs,  in  the  sense 
and  meaning  in  which  that  word  was  so  used  by  the  de- 
fendant as  aforesaid), "  or  sharps  and  flats .-"  [The  declara- 
tion then  set  forth  a  statement  of  facts  affecting  the  plain- 
tiff,  published  by  the  defendant,  no  portion  of  which  was 
in  itself  libellous]  :  by  means  of  which  premises  the  plain- 
tiff was  greatly  injured  in  his  credit  and  reputation  afore- 
said, and  brought  into  public  scandal,  infamy,  and  disgrace, 
and  had  been  otherwise  injured,  &c. 

To  this  declaration  the  defendant  pleaded,  first,  not 
guilty.  Secondly,  as  to  the  publishing,  and  causing  and 
procuring  to  be  published,  the  following  part  of  the  said 
supposed  libel,  that  is  to  say,  "  black-sheep,"  that  before 
or  at  the  time  of  committing  of  the  said  supposed  grievance, 
he  the  said  defendant  did  not  use  the  said  word,  ''black- 
sheep,"  for  the  purpose  of  expressing  or  meaning,  nor  was 
the  same  word,  when  used  by  him,  by  the  said  persons  in 
the  declaration  mentioned,  or  any  of  them,  understood  as 
expressing  or  meaning,  a  person  notorious  by  reason  of 
bad  character,  and  of  stained  and  sullied  reputation,  in 
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manner  and  form  as  in  the  declaration  alleged :  conclading  Bgeh.  rf  P£ra% 
to  the  country.   Thirdly,  as  to  pablishing,  and  causing  and  '  ^ 

procuring  to  be  published,  the  following  part  of  the  said  M'Gmgoe 
supposed  libel,  that  is  to  say, '' black-legs,''  that  before  or  Getooet. 
at  the  time  of  the  committing  of  the  said  supposed  griev- 
ance, he  the  defendant  did  not  use  the  said  word  '^  black- 
legs ''  for  the  purpose  of  expressing  or  meaning,  nor  was 
the  same  word,  when  used  by  him,  by  the  same  persons  in 
that  behalf  mentioned,  or  by  any  of  them,  understood  as 
expressing  or  meaning,  a  person  guilty  of  cheating  and 
defrauding  others,  in  manner  and  form  as  in  the  declara- 
tion alleged :  concluding  to  the  country. 

There  was  also  a  fourth  plea,  justifying  a  portion  of  the 
statement,  which  was  not  in  itself  libellous. 

The  plaintiff  demurred  separately  to  each  of  the  special 
pleas,  assigning,  as  to  the  second  plea,  the  following  special 
causes  of  demurrer : — ^That  the  plea  contained  matter  in 
answer  to  part  only  of  the  libel,  and  the  part  by  the  plea 
selected  for  such  answer  was  not  divisible  from  the  rest  of 
the  libel ;  that  the  defendant  was  not  entitled  to  select 
only  part  of  such  a  libel  as  that  stated  in  the  declaration, 
for  the  purpose  of  a  defence  thereto.  That  the  plea, 
though  in  its  commencement  it  professed  to  be  an  answer 
to  part  of  the  said  causes  of  action,  afterwards  stated  matter 
amounting  to  a  defence  to  the  whole  of  those  causes.  That 
the  plea  ought  to  have  been  pleaded  to  the  inducement  in 
the  declaration,  as  to  the  said  word  '^  black-sheep,''  and 
not  to  the  publishing  of  the  part  of  the  libel  in  respect  of 
that  word.  That  the  plea  amounted  lo  the  plea  of  not 
guilty,  either  to  the  whole  or  else  to  the  part  of  the  de- 
claration mentioned  in  it ;  and  that  it  was  an  argumentar 
tive  traverse  of  the  defendant's  being  guilty  of  the  grievance 
in  the  plea  mentioned. 

The  causes  of  demurrer  to  the  third  plea  were  the  same, 
substituting  only  the  word  "black-legs"  for  ''black- 
sheep."    To  the  fourth  plea,  special  causes  of  demurrer 
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Bxeh.  of  Pleat,  were  also  assigned;  but  that  plea  was  given  up  on  the 
ai^ument. 

Joinders  in  demurrer. 

The  case  was  argued  on  the  10th  of  February^  by 

Martin,  in  support  of  the  demurrer. — The  same  objec- 
tions are  applicable  to  the  second  and  third  pleas.  First, 
they  are  bad  as  being  pleaded  to  a  part  only  of  the  libel. 
[Parfc,  B. — The  Court  of  Common  Pleas  has  expressly 
held  that  a  defendant  may  so  plead :  Clarkson  y.  Law- 
son  (a)*']  The  propriety  of  that  decision  may  be  ques- 
tioned. A  libel  is  an  entire  thing,  and  cannot  be  split 
into  parts  in  pleading.  The  plaintiff  fails  unless  he  proves 
the  whole  libel  as  alleged :  it  is  not  like  the  case  of  slander, 
where  the  plaintiff  may  recover  on  proof  of  so  much  only 
as  is  sufficient  to  sustain  an  action,  and  the  rest  of  the 
statement  in  the  declaration  may  be  rejected.  [Alderson, 
B. — Suppose  a  libel  charges  several  distinct  acts  of  cheat- 
ing; may  not  the  defendant  justify  as  to  some  of  them  ?] 
Perhaps  he  may,  because  there  the  allegations  are  separ- 
able in  their  nature ;  but  here  the  different  parts  of  the 
libel,  to  which  the  second  and  third  pleas  are  pleaded,  form 
one  indivisible  matter,  the  whole  merely  importing  that 
the  plaintiff  is  a  person  of  stained  and  sullied  reputation. 
Clarkson  v.  Lawson  may  be  distinguished  in  the  same 
manner:  there  the  libel,  stating  that  the  plaintiff  had 
been  three  times  struck  off  the  roll,  included  distinct  and 
separable  matters.  In  Mounteney  v.  Wation  (4),  it  was  held 
that  the  heading,  '^  Horse-stealer,''  to  a  libellous  paragraph, 
which  was  alleged  in  the  declaration  to  impute  felony  to  the 
plaintiff,  was  not  separable  from  the  rest  of  the  libel; 
and  that  a  plea  as  to  the  latter,  setting  forth  circum- 
stances of  suspicion  against  the  plaintiff,  was  no  answer.  A 
person  who  inserts  in  a  libel  matter  which  he  is  unable  to 

(«)  6  Bing.  587  ;  4  M.  &  P.  356.  (b)  2  B.  &  Adol.  673. 
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justify  may  be  considered  as  standing  in  the  same  situation  Ezch.  rf  Pieat, 
as  a  trespasser  ab  initio. 

Secondly,  the  pleas  ought  to  have  been  addressed  to  the 
inducement  in  the  declaration,  as  to  the  use  of  the  words 
"black- sheep"  and  "black-legs."  The  averments  in  the  in- 
ducement are  either  necessary  or  unnecessary :  if  necessary, 
the  plea  is  a  traverse  of  a  material  part  of  the  declaration, 
and  ought  to  have  been  specifically  addressed  to  the  in- 
ducement which  contained  it,  so  that  the  plaintiff  might 
be  informed  what  it  was  intended  to  answer;  if  unneces- 
sary, then  the  traverse  is  bad  as  being  immaterial. 

Lastly,  the  pleas  are  bad  as  amounting  to  not  guilty. 
That  plea  puts  in  issue  the  publication  of  the  libellous 
matter  in  the  sense  imputed,  and  under  it  the  plaintiff  is 
bound  to  prove  the  innuendoes.  And  the  object  of  the 
inducement  here  is  not,  as  in  Barham's  case  (a),  to  intro- 
duce new  facts,  but  merely  to  point  the  meaning  of  the 
words  used  in  the  libel,  which  is  the  proper  office  of  an 
innuendo :  and  although  it  is  in  form  inserted  by  way  of 
inducement,  yet  not  being  necessarily  introduced  as  such, 
it  would  not  be  admitted  by  the  plea  of  not  guilty :  Bennion 
V.  Dannson  (6).  The  pleas  amount  merely  to  an  argument- 
ative answer  to  the  action,  putting  in  issue  the  meaning  of 
the  words,  and  the  fact  of  their  being  understood  by  the 
persons  to  whom  they  were  addressed  in  the  sense  imputed, 
which  would  be  included  in  the  general  traverse  of  not 
guilty :  Crqfl  v.  BMe  {c). 

HughHUl,  contra. — ^First,  the  subject-matter  to  which  these 
pleas  are  pleaded  being  divisible,  the  defendant  was  entitled 
to  plead  separately  to  the  separable  parts  of  it.  Mounteney 
V.  fFaitan  is  quite  distinguishable.  There  the  gist  of  the 
libel,  as  imputing  felony,  was  contained  in  the  heading 
"  Horse-stealer,"  and  the  plea  not  being  pleaded  to  this 

(a)  4  Rep.  20  a.        (6)  3  M.  &  W.  179.       (c)  I  SauncL  242,  n.(l ). 
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Rateh,  of  Pleat,  heading^  but  confined  to  the  facts  of  suspicion  set  forth  in 
'^^  the  paragraph  itself,  was  held  therefore  to  have  admitted 
the  innuendo,  that  the  defendant  meant  to  impute  horse- 
stealing to  the  plaintiff,  and  so  to  be  no  justification.  But 
both  Lord  Tenterden,  C.  J.,  and  Parke,  J.,  in  their  judg- 
ments in  that  case,  expressly  guard  themselves  against  anjr 
inference  that  a  defendant  has  not  a  right  to  justify  a  dis- 
tinct part  of  a  divisible  libel.  Suppose  a  plaintiff  be  truly 
charged  with  having  been  convicted  of  larceny,  in  a  para- 
graph which  contains  other  less  injurious,  but  unfounded, 
allegations  against  him  :  is  not  the  defendant  to  be  at 
liberty  to  justify  the  charge  of  larceny  separately;  and  is 
the  plaintiff  to  come  into  Court  and  recover  damages  for 
the  whole,  as  if  he  were  a  perfectly  immaculate  person  ? 
[Alderson,  B. — One  or  other  consequence  must  follow — 
either  it  may  be  given  in  evidence  in  mitigation  of  da- 
mages, or  it  may  be  pleaded  to.]  Jones  v.  Stevens  (a)  is  an 
authority  to  shew  that  it  could  not  be  given  in  evidence  in 
mitigation  of  damages.  Clarkson  v.  Lawson,  which  ex- 
pressly decided  that  part  of  a  divisible  libel  may  be  pleaded 
to,  is  recognized  in  Cooper  v.  Lawson  {b)  and  Clarke  v.  Tay^ 
lor  {c).  Stiles  v.  Nokes  {d)  and  Ijcwis  v.  Clement  (e)  confirm 
the  same  view.  [Alderson,  B. — In  Clarkson  v.  Lawson  the 
charge  was,  that  the  plaintiff  had  been  three  times  struck 
off  the  roll.  I  should  doubt  very  much  whether  such  an 
allegation  be  divisible.  If  the  statement  were  that  he  was 
struck  off  by  Chief  Justice  A.,  by  Chief  Justice  B.,  and  by 
Chief  Justice  C,  perhaps  the  defendant  might  separate  the 
charges;  but  how  can  a  defendant  justify  a  statement  that 
the  plaintiff  had  been  thrice  struck  off  the  rolls,  by  saying 
that  he  had  been  struck  off  once  ?  The  plaintiff's  answer 
would  be,  "I  never  said  you  charged  me  with  that.'' 
Parke,  B. — In  verbal  slander,  no  doubt  you  may  sever; 

(a)  1 1  Price,  235.  (c)  2  Bing.  N.  C.  654 ;  3  Scott,  95. 

(()  8  Ad.  &  £.  746  ;    1   P.  &         (d)  7  East,  493. 
D.  15.  («)  3  B.  &  Aid.  702. 
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but  in  actioa  on  a  libel,  which  is  a  written  document,  the  IBm*.  ^  PUm, 

1843 
plaintiff  most  prove  the  whole  under  not  guilty.] 

Secondly,  the  proper  mode  of  pleading  was  to  address 
the  matter  so  pleaded  to  that  part  of  the  cause  of  action 
to  which  it  applied,  and  not  to  the  inducement.  The  cause 
of  action  is  the  publication  of  the  libellous  matter  to  which 
the  inducement  relates,  and  without  the  inducement  the 
declaration  could  not  have  been  supported.  The  plea, 
therefore,  properly  denies  the  truth  of  that  inducement, 
as  to  so  much  of  the  cause  of  action  as  it  is  pleaded  to. 

Lastly,  the  fdeas  do  not  amount  to  not  guilty.  The 
words  ''black-sheep,'^  and  '' black-legs,^'  are  not  words 
which  in  their  natural  sense  impute  anything  injurious, 
and  it  is  only  by  the  aid  of  the  introductory  statement,  of 
the  peculiar  sense  in  which  they  were  used,  that  they  can 
be  made  so :  they  required  an  inducement,  therefore,  and 
an  innuendo  alone  would  not  have  sufficed  :  Ooldstein  v. 
Fo88  (a),  Angk  v.  Alexainder  (6),  Heame  v.  8toweU(c).  The 
innuendo,  therefore,  being  useless,  may  be  rejected ;  but 
this  being  necessary  inducemeni,  the  defendant  was  obliged, 
under  the  new  rules,  to  traverse  it  specially,  and  it  would 
not  have  been  put  in  issue  by  not  guilty. 

Martin  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — [Having  stated  the  pleadings,  his  Lordship 
continued]  : 

Of  the  three  pleas  demurred  to,  the  last  was  admitted 
to  be  bad. 

The  questions  arising  on  the  demurrer  to  the  two  other 
pleas  are  precisely  the  same  as  to  each. 

(a)  6  B.  &  Cr.  154 ;  S.  C.  in  (c)  12  Ad.  &  E.  719;  4  P.  &D. 
e]Tor,2Y.  &J.  146.  696. 

(6)  7  Bing.  119;  4  M.  &  P.  870. 
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Exch,  of  Pleat,      The  objections  to  the  first  special  plea  are  three  : 
,^_^_^^^         Firstly,  that  it  is  pleaded  to  part  of  the  libel,  which, 
M'Gbi  gob     it  is  insisted,  is  bad  pleading. 

GxBooRT.         Secondly,  that  it  is  not  pleaded,  as  it  ought  to  have 
been,  to  the  inducement. 

Thirdly,  that  it  is  an  argumentatiye  plea  of  not  guilty, 
as  to  part  of  the  declaration. 

We  think  that  none  of  these  objections  ought  to  prevail. 

As  to  the  first,  we  consider  it  to  be  settled,  that  there 
may  be  a  plea  to  a  part  of  a  libel,  which  is  separable  from 
the  rest,  as  the  part  pleaded  to  in  this  case  certainly  is, . 
for  a  plea  of  justification  as  to  this  part,  and  not  guilty  as 
to  the  remainder,  would  not  have  been  inconsistent;  a 
part  might  be  true,  and  the  remainder  excused  by  the  oc- 
casion of  the  publication.  The  power  of  pleading  to  part 
was  admitted  by  the  Court  in  Stiles  y.  Nokes  (a),  and  in 
Clarkson  v.  Lawson  {b),  it  was  decided  that  it  was  com* 
potent  for  the  defendant  to  adopt  such  a  course,  where 
the  libellous  matter  was  divisible;  and  the  principle  of 
that  decision  was  sanctioned  by  the  Court  of  King's 
Bench,  in  Maunteney  v.  fVatton  (c) ;  and  this  mode  of 
pleading  has  become  very  common :  Goodbume  v.  Bow- 
man {d).    The  first  objection,  therefore,  cannot  succeed. 

The  second  is,  that  the  plea  is  pleaded,  not  to  the  induce- 
ment, but  to  the  publication  of  the  part  of  the  libel  to 
which  the  inducement  relates.  It  seems  to  us  that  the 
plea  is  not  improper  in  this  respect.  The  cause  of  action 
is  the  publication  of  the  libel ;  and  the  inducement,  if  pro- 
perly pleaded  (as  we  must  assume  it,  for  this  purpose,  to 
be),  is  necessary  to  maintain  the  action.  The  cause  of 
action  as  to  part  of  the  libel,  is  the  publication  of  that 
part;  and  the  corresponding  part  of  the  inducement  is 
necessary  for  the  maintenance  of  the  action,  as  to  that 

(c)  7  East,  506.  (c)  2  B.  &  Ad.  673. 

(6)  6  Bing.  587.  (</)  9  Bing.  532;  2  M.&  Scott,  700. 
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part.     The  defendant  in  his  plea  therefore  says^  as  to  so  KmA.  ^  Piia$» 
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much  of  the  cause  of  action  as  consists  in  publishing  of 
the  pkintiff  that  he  was  a  black  sheep^  the  inducement  is  M*Ouoom 
not  true^  and  therefore  the  cause  of  action  pro  tanto  fails.  GuoomT. 
This  appears  to  us  to  be  a  correct  manner  of  pleading. 

The  third  objection  is,  that  the  inducement,  in  this  case, 
is  not  properly  matter  of  inducement,  and  that  the  plea 
really  amounts  to  the  general  issue.  It  is  said  that  the  pro- 
per office  of  an  inducement,  or  introductory  averment,  is 
to  state  £acts  by  reference  to  which  the  libel  is  rendered 
intelligible,  and  is  shewn  to  contain  an  injurious  imputar 
tion ;  but  that  the  meaning  of  words,  in  the  abstract  and 
without  reference  to  &cts,  is  not  properly  the  subject  of 
introductory  averment.  And  upon  this  part  of  the  case 
we  have  had  some  doubt.  It  is  laid  down  in  several  au- 
thorities, that  the  Court  is  to  inform  itself  of  the  meaning 
o^  English  words,  though  unusual,  and  peculiar  to  a  par* 
ticular  country :  a  strong  instance  of  which  is  the  case  in 
which  the  term  "  Healer  of  Thieves'*  was  expounded  to 
mean  a  fnrtherer  of  felons,  without  any  averment  as  to  the 
local  use  of  those  terms :  1  Boll.  Abr.  86,  L.,  pi.  1.  And 
such  is  the  rule  as  to  Welsh  words :  Hob.  126.  But  the 
case  of  Angle  v.  Alexander  (a),  in  the  analogous  case  of 
slander,  decides  that  a  distinct  averment,  that  particular 
English  words  had  acquired  some  sense  different  firom 
their  natural  one,  was  necessary,  and  that  an  innuendo, 
without  such  averment,  was  insufficient ;  and  on  the  au- 
thority of  that  case,  which  was  decided  in  the  Exchequer 
Chamber,  and  which  it  is  clear  the  pleader  has  had  in  view 
in  framing  this  declaration,  we  think  that  the  averment  of 
the  meaning  of  the  term  "  Black  sheep''  is  properly  intro- 
duced by  way  of  inducement,  and  consequently  the  plea 
does  not  amount  to  not  guilty.  Under  the  new  rules,  the 
inducement,  when  properly  pleaded,  must  be  traversed,  if 

(a)  7  Bing.  123. 
VOL.  XI.  X  M.  W. 


toe 
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Breh.  ofpuas,  it  is  intended  to  deny  it,  and  not  guilty  puts  in  issue  only 
^  '  '  ^  the  publication  of  the  Hbel  n&aliciously,  and  in  the  ifeti^ 
M'Gkbgor     imputed  in  the  innuendo. 

We  therefore  think  the  first  special:  plea  good ;  and  th!b 
second  special  plea  is  in  effect  the  same. 

There  wiH  consequently  be  judgment  for  the  defendant 
on  the  second  alnd  third  pleas,  and  M  the  plaintiff  on  the 
fourth. 


V. 

Grsooky. 


Martin  then  applied  for  and  obtain^  leave  to  amend, 
on  payment  of  costs  aa  between  attorney  and  client. 


Feb,  25.  Sutherland  v,  Pratt  and  Others. 

Assumpsit.— The  dechiration  stated,  that  the  pdaintiff, 
on  the  8th  of  September,  1841,  caused  to  be  made  a  policy 
of  assurance,  (setting  it  forth  verbatim),  purporting  thereby 
and  containing  therein,  that  Messrs.   Boggi^,  Taylor,  As 


Declaration  on 
a  policy  of  in- 
surance stated, 
that  the  plain- 
tiff caused  a 
policy  to  be 
effected,  pur-       ^  n  .       ,     .  k  i  •       <■  m 

porting  thereby  Co.,  as  Well  itt  their  owii  namcs  as  for  and  m  the  names  of 
ther^SI'that"!.  *^^  *^^  cvcry  pcrsou  or  persons  to  whom  the  same  did, 
&  Co..  as  well    might,  OT  shoald  appertain  in  part  or  in  aU,  did  make 

names  as  in  that 

of  all  other  parties  interested,  made  assurance  with  the  defendants  for  ;^2000  on  goods  (declar- 
ed to  be  360  bales  of  cotton),  lost  or  not  lottf  at  and  from  Bombay  to  London ;  and  that  In  con* 
sideration  thereof,  and  that  the  plaintiff  paid  the  defendants  the  premium,  and  agreed  to  observe 
the  terms  and  conditions  of  the  policy,  the  defendants  promised  him  that  they  would  become 
assurers  to  the  plaintiff  of  the  said  sum  of  j^2000.  The  declaration  then  averred  that  the  goods 
were  shipped  on  the  voyage;  that  the  plaintiff  was  during  the  voyage,  to  wit,  on  &c.,  Interested 
in  the  goods  to  the  amount  insured ;  that  the  assurance  was  made  for  the  use  and  benefit  nd 
on  the  account  of  the  plaintiff;  that  the  ship  sailed,  and  met  with  tempestuous  weather,  whereby 
the  goods  were  wetted  and  damaged,  and  rendered  6f  no  use  or  valcre  to  the  iHahittff: — ffekt^ 
that  a  plea  to  this  declaration,  that  the  goods  were  so  damaged  before  the  plaintiff  acquired  any 
interest  therein,  was  bad  on  general  demurrer. 

A  party  may  make  an  insurance  on  goods,  lost  or  not  lost,  though  he  have  acquired  his  in* 
(erest  in  them  aAer  a  partial  loss,  unless  he  bought  them  with  a  knowledge  of  the  damage. 

A  plea  to  the  above  declaration.  Chat  the  policy  was  not  caused  to  be  made  by  6r  on  beh«lf 
of  the  plaintiff,  was  held  bad  on  special  demurrer,  as  amounting  to  non  assumpsit.  So  also 
was  a  plea  that  the  plaintiff  did  not  pAy  the  premium,  hat  promise  the  defendants  to  observe 
the  terms  and  conditions  of  the  policy. 

A  defendant  is  nut  at  liberty  to  traverse  any  single  material  fact,  whicli  would  be  included  In 
the  general  issue. 

The  plea  of  non  assumpsit  puts  in  issue  the  consideration  for  the  promise,  as  weU  as  the 
promise  itself« 
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aasunmce^  asd  cause  thoauelvM  and  tbem  and  evevy  of  jbm*.  ^  pim«p 
tbem  to  be  asannd  with  the  General  Maritime  Asaunmce    ^   *°^  ^ 
Gompaiiy,  Au/.  or  no^  /M,  at  and  from  Bombaj  to  London,   8vnnM.AifB 
widk  leave  to  call  at  all  povta  and  places  on  either  side  of       f^Ttr^ 
and  at  the  Cape  of  Qood  Hope,  indnding  the  risk  of  ctaft 
to  and  finun  the  vessel,  npon  any  hind  of  goods  and  mer^ 
chandise^  and  also  npon  the  body,  tackle,  be.,  of  and  in  Ae 

ship,  at {a),  and  upon  the  said  ship,  &o.        ■      (a), 

and  so  shonU  continue  and  moLdnxe  during  her  abode  tb«re, 
upon  the  said  ship,  &e. ;  and  further,  until  the  said  ship, 
with  all  her  tackle,  fta,  and  goods  and  merchandise  what* 

soever,  should  be  arrived  at  — ^ (a) ;  and  upon  the  said 

ship,  fto.,  until  she  had  there  moored  at  anchor  twenty  home 
in  good  safety,  and  upon  the  said  goods  and  merchandise 
until  the  same  should  be  there  discharged  and  safely 
landed.  The  insurance  was  declared  to  be  on  860  baka  of 
cotton,  and  the  pohey,  after  admitting  the  reeeipt  of  the 
premium,  stated,  that  the  said  company  were  content,  and 
did  take  upon  them  that  assurance  for  the  sum  of  £2000. 
-^The  declaration  then  alleged,  that,  in  consideration  of 
the  premises,  and  that  the  pfadntiff  at  the  request  of  the 
defendants,  (then  being  three  of  the  directors  of  the  said 
company),  then  paid  to  the  said  company  the  sum  of  ^640 
as  a  premium  for  the  assurance  of  iESiOOO  upon  the  said 
goods,  on  the  said  voyage  in  the  policy  mentioned,  and 
then  promised  the  defendants  to  perform  and  fulfil  all 
things  in  the  pdioy  mentioned,  on  the  behalf  of  the  assured 
to  be  performed  and  fiilfilled,  the  defendants  then  pro- 
mised the  plaintiff  that  the  said  company  would  become 
and  be  assurers  to  the  plaintiff  of  the  said  sum  of  iE2000, 
upon  the  said  goods  in  the  said  ship  in  the  policy  men- 
tioned, and  would  peiform  and  fulfil  all  things  therein 
mentioned  on  their  part  and  behalf,  as  assurers  of  the  said 
sum  of  £3000,  to  be  performed  and  fulfilled :  that  the  said 

(a)  Thete  blank*  were  left  in  the  policy. 
x2 
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ffcA.  ^  Mm,  goods,  on  the  1st  of  September,  1841,  were  shipped  at 
.    ^^^*   ^     Bombay  on  the  said  voyage :  that  the  plaintiff  was,  during 

SuTiiiRLANo  the  said  voyage^  to  wit,  on  the  same  day  and  year  last  afore- 
P»ATT.  said,  interested  in  the  said  goods  in  the  said  policy  men- 
tioned, and  so  loaded  on  board  the  said  ship,  to  the  amount 
insured :  that  the  said  insurance  was  made  for  the  use  and 
benefit,  and  on  the  account  of  the  plaintiff  as  aforesaid : 
that  the  said  ship  afterwards  sailed  on  the  said  voyage,  and 
being  injured  by  tempestuous  weather,  became  filled  with 
water,  whereby  the  said  goods  were  wetted  and  damaged, 
and  rendered  of  no  use  or  value  to  the  plaintiff. 

The  defendants  pleaded  eight  pleas,  of  which  the  first 
was  non  assumpserunt.  The  second,  after  stating  that  true 
it  was  that  the  said  policy  of  insurance,  purporting  and 
containing  therein  that  Boggs,  Taylor  &  Co.,  did  make 
assurance  of  the  matters  and  things  according  to  the  terms 
and  provisions  of  the  said  policy,  as  in  that  behalf  in  the 
declaration  mentioned  and  set  forth,  was  made,  to  wit^ 
upon  the  day  and  year  in  that  behalf  in  the  declaration 
alleged ;  yet  the  defendants  said,  that  the  said  policy  was 
not  caused  to  be  made  by  or  on  behalf  of  the  plaintiff,  in 
manner  and  form  alleged:  concluding  to  the  country. 
The  third  plea  alleged,  that  the  plaintiff  did  not,  nor  did 
any  person  on  his  behalf,  pay  the  said  premium  or  any 
part  thereof,  nor  promise  the  defendants  to  perform  and 
fulfil  the  things  in  the  said  policy  mentioned,  on  behalf  of 
the  assured  to  be  performed  and  fulfilled,  in  manner  and 
form  alleged :  concluding  to  the  country.  The  eighth  plea 
after  stating,  that  although  the  said  ship,  with  the  said 
goods  on  board,  departed  and  set  sail  upon  the  said  voyage 
from  Bombay  to  London,  and  although  the  said  goods 
were  damaged  and  diminished  in  use  and  value  on  the 
said  voyage,  as  in  the  declaration  mentioned;  and  although^ 
after  the  commencement  and  during  the  course  of  the 
said  voyage,  and  after  the  ship  had  sailed  on  the  said 
voyage  for  divers,  to  wit,  thirty-five  days,  and  for  divers. 
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to  wit^  1000  milesi  the  plaintiff  acquired  an  interest  in  the  Bx<^  of  PUat, 


1843. 


aaid  goods,  and  then,  to  wit,  on  the  10th  day  of  September, 
A.D.  1841,  became  and  was  interested  in  the  said  goods,  8utb«kland 
to  wit,  to  the  yalue  and  amount  in  that  behalf  mentioned:  peatt. 
nevertheless,  that  the  said  goods  were  so  damaged  and 
diminished  in  value,  as  in  the  declaration  mentioned, 
brfore  the  plaintiff  acquired  or  had  any  interest  therein, 
to  wit,  upon  the  20th  day  of  August,  A.D.  1841. — Veri- 
fication. 

The  plaintiff  demurred  specially  to  the  second  and 
thirdj  pleas,  on  the  ground  that  they  amounted  to  the 
plea  of  non  assumpsit,  and  that  the  matters  alleged  in 
them  ought  to  have  been  given  in  evidence  under  the  issue 
oined  on  that  plea ;  and  that  the  pleading  in  the  manner 
as  pleaded  by  the  defendant  in  the  second  and  third  pleas 
tended  to  unnecessary  prolixity  and  length.  To  the  eighth 
plea  the  plaintiff  demurred  generally :  and  the  point  mark- 
ed for  argument  on  his  part  was,  that  the  policy  being 
effected  ''lost  or  not  lost,''  the  underwriters  were  respon- 
sible for  the  loss,  notwithstanding  it  happened  before  the 
plaintiff  acquired  an  interest  in  the  goods. 

Joinders  in  demurrer. 

The  case  was  ai^ed  in  the  present  Sittings  (Feb.  10),  by 

Martin,  in  support  of  the  demurrer. — The  only  question 
of  substance  is  that  which  arises  on  the  demurrer  to  the 
eighth  plea,  viz.  whether  it  is  legal  to  enter  into  such  a 
contract  of  insurance  as  is  mentioned  in  that  plea.  This 
is  the  case  of  a  policy  on  goods,  lost  or  not  lost,  at  and  from 
Bombay  to  London,  beginning  the  adventure  from  the 
loading  of  the  goods  on  board  the  ship.  The  defendants, 
therefore,  expressly  contract  to  be  responsible  to  the  plain*^ 
tiff,  lost  or  not  lost,  from  the  loading  of  the  goods  at 
Bombay  till  their  arrival  and  safe  discharge  in  London. 
The  plaintiff  is  admitted  by  the  plea  to  have  become  in- 
terested in  the  goods  during  the  voyage:  and  the  de- 
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«M.  V  ^'Mfc,  fcfndmts  btfre  engaged  to  beoomie  ra^ontiUe  to  lum  ht 
^  ^^'  ^    stkf  kM  tustahied  Aoaang  the  entire  conive  of  tirat  ^voyage. 

^uTBMfiAHD  ;Qy  4)iie  express  tsmu  of  their  eoutvact  irith  the  pkiiLtiil^ 
^ftATT.  therefore,  they  eagt^  to  be  responuble  for  this  lees.  Why 
aretheynotto  beheld  to  their ^sontrect?  Attbeoommsn 
hew,  m  ookitraot  of  jioBurance  withont  tsaj  interert  wbb 
Jegid :  Oawford  v.  Hunter  (a),  eonfirmed  by  the  Oomt  of 
-Bxcheqner  Chamber  in  Ireland^  in  Briiidh  Inmnnwe  Co, 
T.  Magee  (d).  Is  there,  then,  anything  in  the  stat.  19 
Oeb.4»,  c.  87,  to  ^itfe^ct  this  case?  That  statnte  enacts, 
"ih^t  no  aMnrande  shall  be  made  on  any  British  ship,  or 
on'ai^  goods,  merchandises,  or  effiacts,  laden  on  board  of 
any  sneh  ship  or  ships,  interest  or  no  intereM,  or  without 
ftirther  procrf  of  interest  than  tthe  ^policy,  or  by  way  of 
gaming  or  wagering,  or  withont  benefit  of  ^abrage."  This 
is  not  a  case  where  there  is  no  proof  of  interest  bnt  the 
'policy,  nor  is  it  a  case  of  gaming  or  wagering.  The  plain- 
tiff has  the  interest  of  a  pledgee,  and 'to  ^protect  himself 
against  loss  as  such,  effects  theinsuianea:  rdiere  is  nodiing 
illegal  in  that,  either  ilt  common  low  or  by  tiie  statnte.  He 
had  the  greatest  possible  interest  in  the  arrital  of  the 
goods  in  the  condition  in  which  he  supposed  tliem  to  be 
when^he  made  the  advanoenpon  them, so  as^to  sceore  him 
from  loss.  Mead  y.  Davison  (c)  goes  farther  than  the  pre- 
"sent  case,  llerethe  policy  was  in  fact  eseeuted  after  .the 
loss  of  the  ship  had  become  known  to  both  parties,  being 
made' in  pursuance  of  a  contract  entered  into  before  the 
loss,  and  yet  it  was  held  valid:  :being< assimilated  to  the 
case  of  a  conTeyanee  of  land,  wiisre  the  house  had  been 
buriit  down  since  the  contmot  was  made :  .Bsine  v.  Mel- 
'kr{d).  [Parke,  B.^--a3iere  the  j^aiotiff^was  interested  at 
-the-timeof  theloss:  here  he  is:nibt.]  .But  the  defendant 
hare  eipressly'contnieted'to  indemnify  him  against  that 

(d)  'fiTT.H.  18.  (c) e Aa;&iBie03:;  *Nw;A*f .^fOl. 

(h)  CSoke  k  Aleock,  182.  (d)  6  Vei.  349. 
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loM^ :  imd  Iknw  ^ii  it  be  said  (hat  b^  ^ffi^tf^  the  polkny  Arp*.  ^  j^Uas, 

-•'  ipterest  cpr  no  interest/'  when  he  had  the  strangest  pos-     ^  \^  '   - 

ffible  interest  that  the  goods  should  xeaoh  hipa  undamaged.  .^"^^^^^^.^ 

[Farke,  Ji.-rlCo^r  argument,  I  suppose,  would  be  the       Pba-^. 

Mme  ip  cfMie  g£  ^  tptid  loss.]     There  might  be  a  difficulty 

there,  b^cnuse  it  might  be  said  a  person  could  not  buy  a 

thing  .which  was  lost :  but  here  it  is  expressly  stated  to  be 

a  partial  loss,  and  the  goods  exist  ^  solido.    [ParAe»  B. — 

It  is  not  a  wagering  policy,  because  the  plaintiff  nieant  to 

insure  against  perils  of  the  sea  an  interest  which  he  would 

have  had  if  the  ship  had  arrived  safe.]    To  render  the 

.contract  illegal,  it  must  .be  in  the  nature  of  a  wager,  and 

in  no  jreapeot  in  the  nature  oi  an  indemnity  for  a  bonft 

<fide  interest     IPnrke,  B. — StockdakY.  Dmlcp  (a)  may  be 

dted  for  the  defendants :  there,  however,  the  plaintiff  <had 

no  legal  interest  in  the  goods,  because  there  was  only  a 

verbal  contract;]     This  is  a  loss  expressly  protected  by 

•the  terms  of  the  contract,  and  the  plaintiff  has  a  sufficient 

interest. 

The  second  and  third  pleas  are  bad  in  .form>  as  amount- 
ing to  non. assumpsit,  .which  puts  in  issue  the  consideraticm 
given  by  the. plaintiff  for  the  defendants'  promise,  as  well 
as  the  ^promise  itself:  Bennion  v.  Davison  {b).  To  create 
a  valid  promise,  it  is  essential  to  prove  a  consideration 
inaifinp  from  4he  pJainiiff^.  Here  that  consideration  is  the 
payment  of  a  sum  of  money  as  a  premium,  which  is  ad- 
loitted^tQ  have  been.paid  by  the  plaintiff.  These  pleas  in 
,  effect  ^igr-*''  You,  the  plaintiff,  did  not  cause  the  policy  to 
be  m^,  and  therefore  I  did  ^not  promise  you/'  That 
clearly  is  a^i  argumentative. non  aa^i^mpsit.  It  is  said. that 
the  Mw  role  of  pleading  in  assumpsit,  which  states  that  in 
.an  action  on  a  policy  of  insurance,  the  plea  of  non  assump- 
sit shall  operate  as  a  denial  ''of  the  subscription  to  the 
alleged  pi9licy  li^J  the  defendant,  bntnot  of  the  interest,  of 

(a)  6  M.  &.W.  224.  (6)  3  M.  &  W.  179. 
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Exeh,  rfPkatt  the  commencemeat  of  the  risk/'  be.,  has  rendered  it  neoes- 

1843  . 

'  ^    sary  to  plead  this  matter  specially.    But  that  is  merely  an 

SuTHBKLAND   cxamplc  of  thc  previous  general  rule,  that  the  plea  ''  shall 

PiLATT.       operate  only  as  a  denial  in  fact  of  the  express  contract  or 

promise  alleged,  or  of  the  matters  of  fact  firom  which  the 

contract  or  promise  alleged  may  be  implied  by  law .-''  and  the 

first  example  is,  that  in  an  action  on  a  warranty,  the  plea 

will  operate  ''  as  a  denial  of  the  fact  of  the  warranty  having 

heen  give  upon  the  alleged  consideration,  but  not  of  the 

breach/'    Surely,  under  non  assumpsit,  the  plaintiff  must 

prove  that  he  bought  the  horse  by  himself  or  his  agent. 

So,  the  instance  of  insurance  clearly  means,  that  the  plea 

of  non   assumpsit  shall  deny  the  making  of  the  contract, 

which  involves  the  consideration  for  it,  and  also  the  fact 

that  the  plaintiff  is  the  other  party  to  it. 

Greenwood,  contrii. — The  object  of  this  declaration  ob- 
viously is,  to  defeat  the  answer  which  the  plaintiff  knows 
the  defendants  would  be  able  to  give  to  any  claim  by  Boggs, 
Taylor,  &  Co.  The  mode  in  which  the  interest  is  averred 
on  this  record  is  a  mere  evasion  of  the  ordinary  allegation  of 
an  interest  during  the  risk  and  down  to  the  time  of  the 
loss.  The  plaintiff  could  not  apply  the  ordinary  form 
here,  because  the  loss  occurred  before  he  had  any  interest 
in  the  goods :  he  therefore  uses  an  ambiguous  expression, 
which  may  mean  either  that  he  was  interested  during  the 
whole  of  the  voyage,  or  that  he  had  an  interest  on  some 
particular  day  in  the  course  of  the  voyage.  In  the  latter 
sense  the  allegation  is  true,  because  on  a  day  after  the  loss 
he  was  interested  in  the  goods,  in  the  state  in  which  they 
then  were,  but  he  has  therefore  suffered  no  loss.  The  ar- 
gument on  the  part  of  the  plaintiff  must  be  the  same  as 
in  the  case  of  a  total  loss.  [Parke,  B. — ^But  there  is  an 
averment  that  the  goods  were  wetted  and  damaged,  and 
so  became  of  no  use  or  value  to  the  plaintiff;  that  is,  that 
he  received  damage  by  means  of  the  loss.]    Anybody  might 
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say  ihatj  whosesoever  the  goods  were  that  were  injured.  If  Ejtek.  ^  puai^ 
a  party  chooses  to  make  such  a  contract  by  way  of  pledge,  ^  ^*  ^ 
he  may  provide  against  loss  by  getting  the  owners  to  eJQTect  8othi»laiib 
an  insurance  upon  the  goods,  lost  or  not  lost,  and  they  may  peatt. 
recover  upon  the  policy  as  trustees  for  the  pledgee.  Bowles 
V.  Ifmes  (a),  S^arkes  v.  Marshall  {b).  Independently  of  the 
provisions  of  the  statute  against  wagering  policies,  the  lan- 
guage of  the  Courts  has  always  been,  that  the  plaintiff 
must  be  interested  at  the  time  of  the  loss.  There  is  no 
such  allegation  here,  nor  any  direct  averment  that  he  sus- 
tained any  loss.  [Parke,  B. — Surely  the  averment  I  have 
referred  to  means,  that  by  the  perils  of  the  seas  a  loss  has 
been  caused  to  the  plaintiff,  which  would  not  be  true  if  he 
bought  the  goods  in  their  damaged  state.]  That  is  a  mere 
superfluous  statement,  meaning  in  truth  no  more  than  the 
words  at  the  end  of  the  declaration,  "  to  the  damage  of 
the  plaintiff,''  &o.  If  he  proves  the  contract,  the  interest, 
and  the  damage,  the  right  of  action  is  complete;  the  rest  is 
mere  matter  of  evidence  as  to  the  amount  of  the  damages. 
The  allegation  referred  to  could  not  have  been  traversed,  and 
therefore  nothing  is  admitted  against  the  defendants  by  not 
putting  it  in  issue.  Could  the  plaintiff  have  recovered  in 
case ofa  total  loss?  He  has  not  lost  anything.  It  is  like  the 
case  of  the  sale  in  London  of  a  particular  horse,  described  as 
being  ''then  on  his  voyage  from  Edinburgh,''  but  which  is 
in  fact  dead  at  the  time  of  the  sale.  Surely  the  purchaser 
could  not  be  bound  in  such  a  case  to  pay  the  price,  nor,  if 
he  had  insured  the  horse,  could  have  recovered  on  the 
policy :  for  there  is  an  implied  engagement  in  every  con- 
tract for  the  sale  of  a  specific  chattel,  that  the  thing  is  in 
existence ;  Barr  v.  Oiisan  {c) ;  and  a  contract  of  insurance 
is  only  a  contract  of  indemnity.  Bhind  v.  Vnikinson{(t)  was 
the  first  case  in  which  it  was  said  to  be  unnecessary  to 
aver  an  interest  at  the  time  of  effecting  the  policy :  but  it 

(a)  Ante,  p.  10.  (c)  3  M.  &  W.  390. 

(b)  2  Bing.  N.  C.  761;  3  Scott,  172.        (d)  2  Taunt  237. 
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Etch-^PUoit  .dearljmust  eodst  daring  Che  risk.  S9Aif4»en  gooAiMe 
,,'  '  ioat  or  destroyed^  whether  in  whole  or  in  pavt^  no  liak  lex- 
iflta.  It  can  make  no  diffeienoe  in  pdnoiple  whether  the 
I068  la  itotai  .or  .partinl.  If  I  sell  thia  yeaar'a  ecop  of  hagr 
Scorn  JBL  .particular  fields  and  it  is  then  diaooTesed  that  the 
jitack  was  burnt  down  before  the  contract,  Hihe  purcbaa^r  is 
-not  bonpd  rto  paj ;  but  if  it  has  ibeen  damaged  by  iKeatb^r 
or  otherwise^  .still  xetaining^  in  .common  acoeptatiouj  the 
character  of  hay^  then  he  must  take  it  as  he  bought  it,  imd 
pay  the.stipulated  price.  Can  it  make  any  .diffeorenoe  whe- 
ther the  hay  was  in  a  stack  or  on  board  shipi  or  whether  it 
was  damaged  by  rain  or  sea  water  ?  If  :the  (purchase  is 
after  the  ii^ary,  the  purdiaser  takes  the  goods  as  he  finds 
them;  and  if  he  insures  them,  however  improvident  the 
baigain  he  ihas  made,  inasmuch  as  Aitf^ooda  were,m>t  in- 
jored,  the  insurers  .can  no  more  be  liable  to  pay  for  .the 
partial  damage  than  they  would  in  case  of  a  total  I089. 
[Parke,  B. — You  say  that  where  goods  are  injured  to  ;a 
tenth  part  of  their  value  it  is  the  same  thing  as  if  th^t  tentrh 
did  not  exist.]  Yes :  as  to  that  part  there  is  an  entine  loss 
bef<H?e  the  plaintiff  has  any  interest  in  it.  In  case  of  ;the 
insurance  of  a  house,  it  has  always  been  necepsary  to  obew 
that  the  plaintiff  had  a  property  in  it  at  the  time  of  the 
fire :  Xyncft  v.  Dalzeli  {a).  Lord  King  there  says,  *'  The 
party  insuring  must  have  a  property  at  the  time  of  the  loss, 
or  he.  can  sustain  no  loss,  and  consequently  can  be  entitled 
to  no  satisfaction.'^  So,  in  The  Sadlere'  Cofrnpumiy  v.  Bai- 
cock  (b).  Lord  Hardwicke  says,  '^  I  am  of  opinion  it  is  oe- 
cossaiy  >the  party  insured  should  have  an  interest  or  pro- 
.party  at  the  time  of  insuring,  and  at  the  time.the  fire  hap- 
pens.^' And  he. observes,  ''These  insurances  from  :fiie 
have  been  introduced  in  later  times,  and  therefore  diffyr 
)frpm  insudrance  of  ships,  because  there  intereet  or  no  in- 
/ere^/is.almost.  constantly  inserted,  and  if  not  inserted  yw 

(a)  :3.B|o,:P,  C.  497.  (6)  2  Atk.  554. 


oanitot  jractMrer^-uikleas  jou  pro^e  a  property.'^  Iltat  caae  A^  ^  PMa<» 
4ieciiRed  before  ;tfae>fllafc.  19  Geo.  2^  c.  86,  «i]iee  which  stu-  -  ^'  - 
tnte  Ae  idistinetifin  .'taken  by  Lord  ifare/fojoie  no  longer  6»xwM»*ir» 
fixkta«  These  is  no»ease  in  which  a  party  has  been  allawed  Ba^K 
ilo  veooY^er  who  had  not  «n  inteteat  in  the  proiperty  at  the 
time  ^tiie  Jess.  Mead  t.  Daman  is  diatinguiahflUe :  thefe 
the  'pasrty  had  an  inteieat  -at  the  time  of  the  loas,  ^onder  the 
anteeedent  ^eontroot.  In  GrmU  v.  Parkimon{a),  the  io- 
Hnirance  was  ^on  £^1000,  "^^  being  prc^ta  ^ej;pected  to  aitiae 
^m^the^eaiigorof  the  ahip  Providence  in  the  event  of  hor 
«afe^BnrivaI^  Quebec/^  and  th^re  was  an  allegirtion  in  the 
dflckratiMm  that  the  plaintiff,  "  until  and  at  the  time  of  the 
imiafartmie  4ieveinafter  mentioned,  was  interested  in  the 
.profits- expected  to  arise  from  the  said  goods,  &c.  to  a  large 
vahte,  Ac/'  In  AbUbol  v.  Brisiow  (d),  an  allegation  of  in- 
^tere8t;at  the  time  of  the  loss  is  assumed  by  Gibb9,  C.  J.,  to 
be  «  necessary  raUegation.  All  the  precedents  contain  suoh 
.an  allegation :  aee  Chitty  on  Pleading,  Vol.  2,  pp.  105, 107. 
The  ordinaxy  plea,  that  the  plaintiff  was  not  interested  in 
the^goods  at  the*  time  of  the  los^,  would  be  altogether  nu- 
gatoiyif  the  plaintiff  be  right,  and  the  issue  upon  it  would 
.be  immaterial.  Besides,  the  contract  of  the  insurer  is 
merely  to  secure  the  assured  against  any  loss  the  goods 
•may  sustain  by  perils  of  the  seas :  but  here  the  plaintiff  is 
no  loser  thereby,  but  by  his  having  entered  into  an  impro- 
vident, contract  with  a  third  party.  Surely  it  is  too  meta- 
.physieal  and  nnnatnral  a  construction  to  ;pnt  npon  ^the 
language  of  Ihe  parties  to  this  policy,  that  because  the 
plaintiff  eventually  suffers  from  having  been  a  party  tooa 
contBact,  iihe  •subjeet-jmattar  ofiwhiohdbadrprevionsly  been 
a&ctsd  by  the  peiik<  of  tiie  sea /without  his  knowledge,  hi$ 
. goods  have  been  lost  or  damaged  by  thoaepecils. 

fiecandiy,  the  second  plea  is  aot  bad  as  •  amountiBg^  to 
.noD  iasaumpait.   .Even  .'if  the  matter  traversed  by  it  eoulfl 

(a)  GIM8  BotJ ft. P.  85.  (6)  6 .Taaot^AM. 
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Mgek.  cf  PUmtt  liEve  been  put  in  issue  by  non  assampsit,  yet  it  is  good,  as 
being  a  simple  denial  of  a  material  fact  alleged  in  the  de- 
claration. And  it  is  the  far  more  convenient  course  so  to 
plead,  and  thereby  to  save  the  opposite  party  the  necessity 
of  proving  a  number  of  unimportant  facts,  which  are  not 
disputed  between  the  parties.  This  is  not  an  averment  of 
new  fact»f  amounting  to  an  argumentative  general  issue, 
but  a  mere  denial  of  a  single  material  fact  specifically 
alleged  in  the  declaration.  The  defendant  has  a  right  thus 
to  narrow  the  general  issue.  In  Qilberfs  History  of  the 
Common  Fleas,  60,  it  is  said  that  "  the  pleadings  in  other 
actions  were  settled  conformably  to  what  was  done  in  the 
assize,  for  they  gave  the  defendant,  if  it  were  a  matter  of 
fact,  the  liberty  of  pleading  the  general  issue,  or  travers- 
ing any  material  point  of  the  declaration;  but  he  could 
not  plead  a  plea  that  amounted  to  the  general  issue,  for 
pleas  that  amounted  to  the  general  issue  were  only  facts  on 
which  the  issue  might  be  turned  in  evidence,  and  conse- 
quently not  a  good  plea,  because  they  drew  to  the  exam- 
ination of  the  Court  what  was  proper  to  be  determined  by 
the  jury ;  but  they  gave  the  defendant  leave  to  traverse 
any  material  point  in  the  plaintiff^s  declaration,  in  order 
to  bring  that  one  single  point  in  issue,  and  to  which  they 
might  apply  their  evidence  alone/'  And  the  author  pro- 
ceeds to  observe,  "  Therefore,  in  debt  for  rent,  if  it  were 
by  deed,  they  might  plead  non  est  factum ;  if  it  were  with- 
out deed,  non  dimisit,  or  nothing  in  arrear,  or  that  they 
never  entered,  unless  it  was  by  deed,  and  then  they  were 
estopped  by  their  own  acceptance/'  and  yet  all  these 
points  were  in  issue  under  nil  debet.  In  Stephen  on  Plead- 
ing, 418,  (3rd  edition),  several  instances  are  given  in  illus- 
tration of  the  rule  that  a  plea  setting  forth  matter  which  is 
constructively,  and  in  efiect,  the  same  as  the  general  issue, 
is  bad.  The  first  of  them  is  cited  from  the  Year  Book, 
10  Hen.  6,  c.  16 :  it  was  an  action  for  breaking  the  plain- 
tiff's warren^  and  the  plea  was  in  this  form — "  H  n'  ad 
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nnl  tiel  garren.    PreBt!*    This  was  held  bad.  but  it  may  EseK  ^f  Phot, 
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well  have  been  because  it  concluded  with  a  verification.  ^  ^°^'  ^ 
Another  instance  is  a  plea  of  non  depascit,  to  an  action  for  Suthbrlakd 
breaking  or  entering  a  close  and  depasturing  the  grass ;  Piatt. 
but  there  the  plea  was  bad  as  being  in  form  a  plea  to  the 
whole  action,  whereas  it  onlj  answered  a  part.  Again,  a 
plea,  in  an  action  for  the  price  of  a  horse,  that  the  defend- 
ant did  not  buy  it,  was  held  bad,  because  it  put  in  issue 
everjr  fact  which  could  be  put  in  issue  hj  non  assumpsit. 
And  on  reference  to  the  authorities  there  cited,  Vin.  Abr., 
Certainty  of  Pleading,  (E.  15),  and  Bro.  Abr.,  Traverse, 
275,  other  cases  are  found,  in  all  of  which  some  similar 
objection  existed  to  the  pleas.  So  in  the  cases  cited  in 
Com.  Dig.,  Pleader,  (E.  14),  and  Bac.  Abr.,  Pleas  and 
Pleading,  (G.  2),  either  they  amounted  to  an  argumenta- 
tive non  assumpsit,  or  were  open  to  the  objection  of  pro- 
lixity. But  no  authority,  ancient  or  modem,  forbids  a 
defendant  to  select  a  single  material  allegation,  and  sim- 
ply to  traverse  it.  The  rule  is  only  this,  that  the  defend- 
ant shall  not  put  any  facts  on  the  record,  and  verify  them, 
the  effect  of  which  is  to  shew  that  no  cause  of  action  ex- 
isted. Suppose  an  action  for  a  wilful  misrepresentation 
respecting  a  ship :  not  guilty  would  put  in  issue  not  merely 
the  knowledge  of  the  defendant,  but  also  the  state  of 
the  ship,  and  the  making  of  the  representation :  the  only 
ground  of  defence  the  party  may  wish  to  avail  himself  of 
may  be  his  want  of  knowledge;  yet  he  is  to  be  compelled, 
if  the  plaintiff's  argument  be  correct,  to  deny  facts  which 
he  has  no  intention  to  dispute,  and  subject  himself  or  his 
opponent  to  a  large  amount  of  unnecessary  costs. 

But  even  if  this  plea  would  have  been  bad  at  common 
law,  it  is  rendered  necessary  by  the  new  rules.  It  is  ob- 
served in  Chitty  jun.'s  Precedents  of  Pleading,  822,  that, 
under  the  new  rules,  '^  non  assumpsit  would  merely  put  in 
issue  the  question  whether  the  defendants  underwrote  or 
granted  the  policy  described  in  the  declaration.''    And  in 
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tbal  tlK  pfamrtiff  was  tbe  nthor  of  m 
aad  wmwmA  anthor  bad  m  xic^  to  it, 
P^.  of  tilat  rigH  and  tbat  Ae  pintiff  would  aefl  it 
the  defendant  undertook  to  biif  of  Um  tlK  i 
to  paj  tlie  price,  7ia<fa^  C  J^  mled  Aat 
did  not  pot  in  ianie  tbeanthority  oreopjii^ityOrtlwtdie 
pjaintar add  the prodnction to  Ae defendant.  UndernoB 
laiHinprit;  thovfore,  tiie  present  plaintiff  wonld  hafe  le- 
eoreied  meiety  on  the  prodnction  of  a  pdicy  nndeiniiUen 
Vf  the  defendants,  eorvespooding  with  that  art  ferth  in  the 
dedaration* 

The  same  observations  i^pljr  to  the  third  plea.  There 
it  no  anthoritgr  that  a  defendant  may  not  admit  a  nudum 
pactum,  and  trafeise  the  eonsidentians  for  hb 
The  declaration  in  this  case  may  import  that  the  ] 
entered  into  a  substantive  policy,  independent  of  that 
tered  into  by  Boggs,  Ti^lor,  fc  Co.,  but  aoootding  to  its 
terms.  Suppose  the  promise  so  alleged  to  have  been  in 
writbg,  with  a  poli<7  stamp,  it  would  be  a  perfectly  good 
contract;  yet  it  is  said  the  defendant  is  bound  to  leave  the 
allegation  unanswered.  The  promise  to  fulfil  all  things 
mentioned  in  the  policy  entered  into  with  Boggs,  Taylor, 
fc  Co.,  is  just  the  same  as  if  the  defendants  had  promised 
to  fulfil  all  things  mentioned  in  a  model  policy  hanging  up 
in  the  office :  it  does  not  import  that  the  action  is  brought 
on  that  policy.  At  all  events,  the  effect  of  the  new  rules 
is  to  render  it  advisable  to  put  audi  pleas  on  the  record  as 
these,  which  are  mere  denials  of  particular  facts,  and  which 
would  not  make  any  difference  in  the  proof  at  the  trial. 

Martin^  in  reply. — The  rule  is  that  a  matter  which  is 
traversable  by  the  plea  of  non  assumpsit^  shall  be  traversed 
thereby :  and  the  cases  cited  on  the  other  side  all  tend  to 
establish  that  proposition.     As  to  the  case  firom  the  Year 

(a)  8  C.  &  P.  78. 
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Book,  it  is  evident  that  tbe  werd'^Prest"  kas  ttot  tbe  £'«*•  ^PUas, 
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meeiniiig  attributed  to  it,  of  a  verifieatiotfy  fbr  tbe  rea;8oa  '  ^ 


V. 


Assigned  for  tbe  decision  is  tbat  tbe  plea  was  tantamount 

id  tbe  general  issue^  wbeyettpon  tbe  defendant  pleaded       Paatt. 

tiot  guilty^  and  tittet  tbat  plea  tbe  very  saifie  word  ^*  Prest  '^ 

oeeun^  again.    Wben  a  defendant  defies  tbati  be  preitiisecl, 

be  dettties  tbe  oensideratien  moving  ft&ta  tbe  pkintiff^  and 

tbe  pMi^ise  thereupon  made  by  tbe  defenditnt.    In  tbe 

llissage  cited  lirom  Lord  C.  B.  Gilbert^  be  may  be  referring 

to  tbfaterial  averments  not  iJieluded  witbin  non  assumpsit^ 

M  tbe  Interest^  <be  loss^  &e.    Gtmgh  v.  Bryan  {4i),  wbere 

A  plesi  to  an  action  for  negligent  driving,  tbal  tbe  damagtf 

Wfifii  occasioned  by  the  negligence  of  tbe  plaintiff's  sei^atit> 

#as  beld  bad  as  ateevnting  to  not  gtAYty,  sbd#ti  tbsrttbei 

]ft)W  rales  bave  made  no  alteration  in  tbis  matter,  and  tbat 

tbe  defendant  cannot  sdeot  sneb  feots  as  be  pleases  td^ 

trat^rse  (&). 

As  to  tbe  eigbtb  plea,  tbe  itees  cited  from  e%i»ty  baive 
]fiO  iqsf^lication  3  tbe  words  ''  lost  or  not  lost "  were  not 
^otitaineid  in  tbe  policies,  and  tbe  interest  bad  been  trans-' 
felrred  before  tbe  loss^  Tbe  question  bere  merely  is^  did 
tbe  defendants  contract  to  Indemnify  tbe  pkintiff  against 
a  peril  wbicb  in  fact  bad  already  occurred,  and  leas  it 
kwful  to  de  to?  Now  tbe  terms  of  tbe  contract  are^  tbat 
tM  plaintiff  sbaU  be  mdeHiniSed  i^in^  any  loss  tbe 
goods  may  sustain  in  tbe  specified  voyage.  And  tbe  aver* 
teent  of  interest  is  made  necessary  only  by  tbe  statute^ 
Iritb  referenee  to  wbicb  tbis  averment  would  be  true :  tbe 
plaintiff  was  interested  in  every  particle  of  goods  wbidb 
left  Boihbay  by  tbis  sbip;  It  is  enougb  to  sbew  an  interest 
sufficient  to  satisfy  tbe  statute,  wbenever  existing. 

Cur*  adv.  vult. 

Tbe  judgment  of  tbe  Court  was  now  pronounced  by 

(a)  2  M.  ft  W.  770.  RdHwdy  Cb.,  3  M.  &  W.  244 ;  Rowe 

(A)  See  alio  Bridge  r.  Grand     ▼.  jimts,  6  M.  &  W.  747. 
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Sxek.  of  PUaSf  Pabkb,  B. — In  tliis  case  the  plaintiff  declares  in  the 
usual  form^  that  he  caused  to  be  made  a  policy  of  assurance 
purporting  thereby  that  Boggs,  Taylor,  &  C!o.,  as  well  in 
their  own  name,  as  for  all  persons  to  whom  the  same  did^ 
might,  or  should  appertain,  made  assurance,  and  caused 
themselyes  and  them  to  be  assured*with  the  General  Ma- 
ritime Assurance  Company,  lost  or  not  lost,  firom  Bombay 
to  London,  upon  any  kind  of  goods  and  merchandise,  &c., 
beginning  the  adventure  upon  them  firom  the  loading 
thereof  on  board  the  ship  until  arrival,  and  the  landing  of 
the  goods.  The  insurance  was  declared  to  be  on  860 
bales  of  cotton.  The  declaration  then  states,  as  usual,  the 
admission  in  the  policy  that  the  premiums  were  paid,  and 
in  the  usual  manner,  that,  in  consideration  of  the  premisegi 
and  that  the  plaintiff,  at  the  request  of  the  defendants, 
being  three  of  the  directors  of  the  company,  paid  them 
£40  as  a  premium  for  the  assurance  of  JE2000  on  the 
goods,  and  then  promised  to  fulfil  all  things  in  the  policy 
on  his  part,  the  defendants  promised  the  plaintiff  that  the 
Company  would  be  assurers  to  the  plaintiff  of  £2000  upon 
the  goods,  and  would  perform  all  on  their  part  as  assurers 
to  be  done,  &;c.  The  declaration  then  avers,  that  the 
goods  were  loaded  at  Bombay,  to  be  carried  on  the  voyage, 
and  then  (which  is  not  in  the  usual  form)  that  the  plaintiff 
was,  during  the  voyage,  interested  in  the  goods  in  the  policy 
mentioned,  and  so  loaded,  to  a  large  amount,  to  wit,  the 
amount  insured,  and  that  the  said  assurance  was  made 
for  his  use  and  on  his  account.  The  ship  is  then  stated 
to  have  been  damaged  by  perils  of  the  seas,  and  the  goods 
thereby  damaged,  and  rendered  of  no  use  to  the  plaintiff. 
The  declaration  then  states,  that  the  stock  of  the  company 
was  sufficient  to  make  good  the  plaintiff's  claim  and  de- 
mand which  had  so  accrued,  but  that  the  defendants  had 
not  paid  it,  to  the  plaintiff's  damage  of  £500. 

To  this  declaration  there  were  three  pleas,  which  have 
been  demurred  to :  the  second,  the  third,  and  the  eighth. 
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The  leoond  plea,  after  admitting  that  Boggs,  Taylor,  ft  Mjt&h,  4  puat, 
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Co.,  made  tlie  policy,  denied  that  it  was  made  by  or  on 

behalf  of  the  plaintiff,  and  concluded  to  the  country.  Sutmxe&amb 

To  this  there  was  a  special  demurrer,  alleging  for  cause,       Pbatt. 
that  the  plea  amounted  to  non  assumpsit. 

The  third  plea  averred,  that  the  plaintiff  did  not  pay 
the  premium,  nor  did  any  one  for  him,  nor  promise  the 
defendant  to  perform  the  things  in  the  pdicy,  on  the  part 
of  the  assured  to  be  performed:  concluding  to  the  country. 

To  this  plea  alM  there  was  a  special  demurrer,  for  the 
same  cause. 

The  eighth  plea  was,  that  although  the  plaintiff  acquired 
aft  intersst  in  the  goods  after  the  commencement  of  the 
Toyage,  to  the  amount  insured,  yet,  that  the  goods  were 
damaged  and  diminished  in  use  and  Tcdue,  as  in  the 
declaration  mentioned,  before  the  plaintiff  acquired  or  had 
any  iaierast  therein,  and  not  after. 

To  this  plea  there  was  a  general  demurrer,  which  raises 
the  only  question  on  the  merits  of  the  case,  the  others 
being  mere  matter  of  form. 

We  are  of  opinion  that  the  eighth  plea  contains  no 
answer  to  the  declaration.  The  plea  admits  expressly 
that  the  plaintiff  had,  during  the  voyage,  an  interest  in 
the  goods  on  board,  to  the  amount  insured  thereon,  and 
it  admits  impliedly,  (for  it  does  not  deny  that  allegation), 
that  the  insurance  was  made  for  the  use  and  benefit  and 
on  the  account  of  the  plaintiff,  that  is,  as  a  contract  of 
indtemnity  to  the  plaintiff,  against  any  loss  in  respect  of 
that  interest,  by  any  of  the  perils  insured  against.  This 
being  admitted,  the  simple  question  is>  whether  it  is  any 
answer  to  an  action  on  a  policy  on  goods,  {lost  or  not  loit), 
that  the  interest  in  them  was  not  acquired  until  after  the 
bss.  We  are  of  opinion  that  it  is  not.  Such  a  poKey  is 
dearly  a  contract  of  indemnily  against  all  past,  as  well  as 
all^ure  losses,  sustained  by  the  assured,  in  respect  to  the 
interest  insured.    It  operates  just  in  the  same  way  as  if 

VOL.  XI.  Y  M.  w. 
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jBxeh.  9/  PUoi,  the  plaintiff  having  purchased  goods  at  sea,  the  defendant, 

>     ^      ^     for  a  premiom,  had  agreed,  that  if  the  goods  had  at  the 

SuTBBBLAND   timo  of  tho  purchaso  sustained  any  damage  by  perils  of 

PftiVr,       the  sea,  he  would  make  it  good.    The  plea,  therefore,  is 

bad  in  substance. 

It  was  argued  by  Mr.  Greenwood,  that  upon  the  plead- 
ings it  might  be  assumed  that  the  plaintiff  bought  the 
goods  in  their  damaged  state,  and  consequently  was  not 
entitled  to  any  indemnity  for  that  damage.  But  it  does 
not  appear  that  he  purchased  them  as  damaged  goods. 
If  that  had  been  true,  he  could  not  have  recovered  on  this 
policy,  on  a  plea  denying  the  loss  by  the  plaintiff  by  perils 
of  the  seas ;  and  that  would  have  been  the  proper  form  of 
plea  to  have  raised  this  question. 

It  remains  to  consider  the  objections,  which  are  formal, 
to  the  other  two  pleas. 

To  the  second  plea  the  objection  is,  that  it  amounts  to 
the  plea  of  non  assumpsit.  To  this  it  is  answered,  that  it 
does  not  amount  to  the  general  issue  at  common  law, 
but  is  only  a  traverse  of  part  of  what  would  have  been 
included  in  it,  which  is  permitted :  and,  secondly,  that  if 
it  was  bad  at  common  law,  it  was  good  by  virtue  of  the 
first  pleading  rule  in  assumpsit. 

We  think  this  plea  bad  at  common  law.  It  is  true,  it 
does  not  resemble  most  of  the  pleas  which  amount  to  the 
general  issue,  which  usually  contain  new  matter,  and  con- 
clude with  a  verification,  and  are  bad  as  argumentative 
denials :  but  this  is  bad,  on  the  ground  that  the  law  has 
provided  an  appropriate  mode  of  denial  of  particular  facts, 
which  must  be  followed  by  the  pleader,  and  that  in  order 
to  avoid  long  records :  Warner  v.  Waxnsford  (a).  Thus,  in 
trespass  to  a  warren,  it  is  a  bad  plea  that  there  is  no  such 
warren;  10  Hen.  6,  p.  16:  to  a  dose,  non  depavit  herbas; 
Doct.  PI.  42;  22  Hen.  6,  87:  to  debt  for^he  price  of  a 

(a)  Hob.  127. 
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horse  sold,  that  the  defendant  did  not  bny;  Vin.  Abr.,  *«*•  ^  ^^f 
Certainty  in  Pleadings  (A.  15) :  to  which  may  be  added  ^ 

the  modern  case  of  Chugh  y.  Bryan  (a),  in  which  a  special  Sutbbbland 
traverse  of  negUgence,  in  an  action  on  the  case  for  negli-  Pkatt. 
gence,  was  not  permitted.  This  principle  has  been  carried 
so  far,  that  it  has  been  held,  where  the  general  issue  non 
assumpsit,  or  not  guilty,  denied  all  the  facts  alleged  in  the 
declaration,  that  it  was  not  competent  to  traverse  one :  as, 
in  assumpsit,  to  plead  that  defendant  performed  all  on  his 
part ;  Tayior  v.  Sea  {b) :  in  case  for  a  false  return,  to  plead 
that  it  was  true ;  Cfreen  v.  Pope  (c) :  or  to  deny  that  at  the 
emanation  of  the  writ,  the  defendant  was  the  officer  to 
whom  it  was  addressed;  JVeei  v.  West{d).  On  the  other 
hand,  where  the  general  issue  was  not  debt,  and  it  em- 
braced more  than  one  distinct  proposition,  as  where  it  was 
pleaded  to  an  action  of  debt  for  rent,  which  accrues  by 
the  lease  and  subsequent  enjoyment,  it  was  allowed  to 
the  defendant  to  deny  the  indenture  by  non  est  factum ; 
or  the  demise,  if  not  by  indenture,  by  ^'non  demisit:''  or 
to  plead  riens  in  arrere,  as  well  as  nil  debet:  Gilb.  C.  F.  61. 
It  is  not  very  easy  to  reconcile  these  cases,  unless  we  sup- 
pose that  non  est  factum,  and  non  demisit,  and  riens  in 
arrere,  are  formal  modes  of  trayerse  as  well  as  nil  debet, 
and  on  that  account  permitted :  but  whether  that  be  so  or 
not,  there  is  no  authority  for  holding  that  each  fact  con- 
stituting one  entire  proposition,  as  that  a  valid  contract 
was  made  between  the  plaintiff  and  defendant,  can  be 
made  the  subject  of  distinct  traverses :  and  the  plea  in  this 
case  in  effect  is,  that  though  there  was  a  contract  by  the 
defendant,  by  the  policy,  it  was  not  with  the  plaintiff: 
and  tUs  closely  resembles  the  case,  where  to  a  bond,  the 
defendant,  admitting  the  execution  of  the  bond,  alleged 
that  it  was  not  made  to  the  plaintiff,  which  was  held  to 

(a)  2  M.  &  W.  770.  (e)  Ld.  Raym.  125. 

(b)  Ld.  Raym.  968.  (d)  Id.  674. 

y2 
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Exch.  0/  Pieai,  amount  to  ]K>ii  est  factum,  and  to  be  bad :  Qiffbrd  v.  Per^ 
^^^-        him  {a). 

We  are  th^efore  of  opinion  that  the  second  plea  is  bad 
at  common  law. 

It  is  said,  howeyer,  that,  under  the  first  pleading  rule, 
the  plea,  non  assumpsit,  would  not  deny  that  the  policy 
was  procured  to  be  made  by  or  on  behalf  of  the  plaintiff, 
but  simply  the  subscription  to  the  pcdicy,  containing  the 
terms  stated  in  the  declaration :  and  if  80»  the  defendant 
might  certainly  traverse  that  it  was  caused  to  be  made  by 
or  for  the  plaintiff. 

But  we  are  of  opinion^  that,  according  to  the  true  con- 
struction of  the  pleading  rules^  non  assumpsit  puts  in  issue 
not  merely  the  subscription  to  a  policy,  containing  the 
particular  terms  alleged^  but  to  a  policy  earned  to  be  made 
by  the  pkAnt^,  and  containing  those  terms;  in  the  same 
way  as  non  est  factum  would  put  in  issue  a  bond  to  the 
pUAntjff,  in  the  case  just  cited.  An  action  on  a  policy 
is  mentioned  in  the  pleading  rules  only  as  an  example^  il- 
lustrating the  general  rule  previously  given,  the  object  of 
which  is  to  confine  the  operation  of  the  plea  of  non  as- 
sumpsit, which  had  before  operated  as  a  denial  of  all  the 
facts,  and,  indeed,  of  all  liability  to  the  action  at  the  time 
it  was  brought,  to  a  denial  of  the  contract,  expressed  or 
implied,  alleged  in  the  declaration.  A  contract  imports  that 
there  are  two  parties  to  it,  and  a  denial  of  the  contract 
alleged  is  a  denial  of  a  contract  with  the  plaintiff. 

Considering  the  example,  therefore,  as  merely  illustrat- 
ing the  rule,  we  think  it  clear  that,  in  an  action  on  a 
policy,  the  plea  of  non  assumpsit  denies  that  the  defend- 
ant ever  contracted  by  such  a  policy  with  the  plaintiff,  and 
consequently  puts  in  issue  the  fact  that  the  plaintiff  caused 
the  policy  to  be  made.    The  second  pleaj  therefore,  is  bad. 

For  the  same  reasons,  the  third  also  is  bad.    All  the 

(a)  Sid.  450. 
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ficts  put  in  imue  are  only  facta  of  the  proposition,  that  the  Bjtek.  of  PUm^ 
defendant  contracted  with  the  plaintiff,  and  would  be  put    ..  ^^^*  ^ 
in  issue  by  non  assumpsit.  Suthbkl^nd 

PBATTk 

Leave  to  the  defendant  to  amend,  on  the  usual  terms : 

otherwise 

Judgment  for  the  plaintiff.   . 


IN    THE    EXCHEQUER    CHAMBER. 
(In  Error  firtm  the  Court  of  Exchequer.) 

Dbaxe  and  Others  v.  Seckhah.  Feb.  G. 

xHIS  was  a  writ  of  error  upon  the  judgment  of  the  A.  agreed  in 

writing  with  B. 

€!ourt  of  Exchequer  m  the  case  of  Beckham  v.  Drake  and  and  c,  on  be- 
Othern  (a),  and  was  argued  in  last  Trinity  Vacation  (A),  by  Jllwei^and'i)., 
E.  V.  fFUliams  for  the  plaintiffli  in  error,  and  by  Stammers  "^'"^Jlf ^^JlJ^ 
for  the  defendant  in  error.    Two  questions  were  raised ;  them,  B.  and 
first,  whether  the  cause  of  action  mentioned  in  the  declara-  viVor  of  them, 
tion  passed  to  the  assignees  of  the  plaintiff  below,  on  his  Ji'thdr  fore"*' 
bankruptcy;  and  secondly,  whether  the  action  was  main-  m*n»»ndnot 
tainable  against  all  the  three  defendants  below,  two  of  trade  on  his 
them  only  having  signed  the  written  contract  with  the  during  that 
plaintiff.    On  both  these  points  the  arguments  were  in  fhd^eo'I^wnt^ 

and  B.  and  C. 
agreed  to  pay  him  wages  after  the  rate  of  S/.  8#.  per  weelc,  so  iong  as  he  should  serve  them 
ikithfully:— He/J,  in  the  Exchequer  Chamber,  (reversing  the  judgment  of  the  Court  of  Ex- 
chequer), that  the  right  of  action  for  a  breach  of  this  agreement,  by  the  dismissal  of  A.  from  the 
service  without  reasonable  cause,  passed  to  the  assignees  of  A.  on  his  bankruptcy,  as  being  part 
of  his  peraonal  estate,  whereof  a  profit  might  be  made. 

Held,  also,  (affirming  the  judgment  of  the  Court  below),  that  the  action  was  maintain  able 
against  B.,  C,  and  D.  jointly,  though  B.  and  C.  only  were  parties  to  the  written  agreement. 

(a)  8  M.  &  W.  846;  9  M.  &  te»on^J.^  WilUanu,  J.,  Coleridge, 
W.  79.  J.,    CoUman,  J.,   Maule,   J.,  and 

(b)  June  27, 1842,  before  Lord  CreetweUy  J. 
Denmtm,  C.  J.,  rmdal,  C.  J.,  Pal- 
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Exeh,  Chamber,  substance  the  same  as  in  the  Court  below.     Crofton  ▼• 
^^^'  ^     JPDole  (a)  and  HiUary  v.  Morris  (4)  were  cited  for  the  plain- 
tilBTs  in  error,  in  addition  to  the  cases  mentioned  in  the 
Court  of  Exchequer. 

The  Court  took  time  to  consider,  and  their  judgment 
was  now  delivered  by 

Lord  Denman,  C.  J. — ^This  was  an  action  of  assumpsit 
on  a  special  agreement.  The  declaration  alleged,  that  the 
three  defendants  were  in  partnership  as  type  founders; 
that  Knight  and  Surgey  were  the  ostensible  partners, 
and  Drake  a  secret  partner;  that  Knight  and  Surgey,  on 
behalf  of  themselves  and  Drake  as  such  partners,  entered 
into  an  agreement  with  the  plaintiff,  whereby  they  agreed 
to  employ  him  as  their  foreman  for  seven  years,  at  the 
wages  of  three  guineas  a  week;  that  he  served  them  in 
that  capacity  part  of  the  term,  and  was  willing  to  serve 
during  the  residue,  but  the  defendants,  on  &c.,  before  the 
expiration  of  the  seven  years,  dismissed  him  firom  their 
service. 

The  defendants  Drake  and  Surgey  pleaded,  amongst 
other  things,  the  bankruptcy  of  the  plaintiff,  and  that  the 
cause  of  action  in  the  declaration  mentioned  accrued  be- 
fore the  bankruptcy.  Knight  suffered  judgment  by  de- 
fault. 

To  this  plea  the  plaintiff  demurred,  and  on  that  demur- 
rer judgment  was  given  in  the  Court  below  for  the  plain- 
tiff: whereupon  the  defendants  brought  a  writ  of  error, 
which  was  argued  before  us  after  last  Trinity  Term. 

On  the  argument  of  the  case,  two  questions  were  raised 
for  our  consideration.  First,  whether  the  right  of  action  in 
respect  of  the  breach  of  contract  laid  in  the  declaration 
passed  to  the  assignees  of  the  bankrupt,  for  the  benefit  of 
his  creditors,  or  remained  in  him :  and  secondly,  whether 

(a)  1  B.  &  Adol.  568.  (6)  5  C.  &  P.  6. 
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the  bankrapt,  if  entitled  to  sue  for  tlie  breach  of  contract.  &eft.  Ckamberf 

1843 
t^uld  maintain  his  action  against  the  three  defendants. 

tJpon  this  latter  point  it  may  suffice  to  say,  that  as  the 
contract,  although  in  writing,  was  not  under  seal,  we  must 
construe  it  by  the  rest  of  the  averment,  that  it  was  made 
on  behalf  of  Drake  as  well  as  the  two  partners  who  signed 
it,  and  therefore  all  the  three  partners  were  properly  made 
defendants  in  an  action  for  the  breach  of  it. 

The  other  question  is  attended  with  more  difficulty. 
According  to  the  general  scope  and  spirit  of  the  bank- 
rupt laws,  as  Lord  Chief  Justice  B^e  expresses  it  in 
Smith  V.  Coffin  {a),  ''every  beneficial  interest  which  the 
bankrupt  has  shall  be  disposed  for  the  benefit  of  his  cre- 
ators '/'  and  BuUer,  J.,  in  the  same  case  said, ''  The  object 
of  the  statutes  of  bankrupt  was,  that  everything  belonging 
to  the  bankrupt  that  can  be  turned  into  profit,  shall  pass 
by  the  assignment  for  the  benefit  of  the  creditors  ^^  and 
they  held  accordingly,  that  the  right  to  bring  a  real  action 
passed  to  the  assignees  of  a  bankrupt.  So,  in  Wright  v. 
Fairfield  {b),  Lord  Tenterden  said,  that  the  object  of  the 
statute  6  Geo.  4,  c  16,  was  to  give  to  the  assignees,  for  the 
benefit  of  the  creditors,  every  beneficial  matter  belonging 
to  the  bankrupt's  estate ;  and  it  was  held  by  the  Court, 
that  the  right  to  sue  for  a  breach  of  a  contract  to  supply 
stones,  which  right  accrued  before  the  bankruptcy,  passed 
to  the  assignees ;  nor  was  it  considered  to  be  any  objection 
that  the  damages  were  unliquidated.  Lord  Tenterden  con- 
sidered that  the  right  of  action  was  part  of  the  bankrupt's 
personal  estate.  Again,  in  Rm/mmd  v.  Fitch  (c).  Lord 
Abinger^  in  giving  the  judgment  of  the  Court,  said  that 
'*  the  personal  representative  may  sue,  not  only  for  all  debts 
due  to  the  deceased  by  specialty  or  otherwise,  but  for  all 
covenants,  and  indeed  for  all  contracts  with  his  testator, 
broken  in  his  lifetime;  and  the  reason  appears  to  be  that 

(a)  2  H.  Bl.  451.         {h)  2  B.  &  Adol.  727.         (c)  2  C,  M.,  &  R.  588. 
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Egeh.  Chamber,  tfaese  are  clioses  in  action^  and  are  parcel  of  ike  pereanal 

-      ^  '  -    estate,  in  respect  of  which  the  executor  represents  the  per- 

DxAKB       son  of  the  testator,  and  is  in  law  the  testatiMr's  assignee/' 

BscKHAv.    An  executor  may  represent  his  testator  more  perfectly  than 

an  assignee  represents  the  bankrupt,  but  all  the  personal 

estate  of  the  bankrupt,  which  can  be  turned  to  prc^t,  Tests 

in  the  assignee :  and  this  case  recognises  rights  of  aotiott 

as  parcel  of  the  personal  estate,  and  they  may  be  turned  to 

profit;  the  assignee,  therefore,  as  a  general  rule,  takes 

them  under  the  assignment.    Many  other  cases  might  b9 

quoted,  in  which  the  same  rule  has  been  recognised. 

But  it  was  argued  that  there  were  several  exceptions  to 
that  rule,  and  that  this  case  falls  within  one  or  the  otherof 
those  exceptions.  One  excepticm  stated  was,  that  the  asr 
signees  cannot  recover  in  respect  of  the  personal  labour  of 
the  bankrupt ;  for  whidi  Ch^ipemlale  v,  IhnUinfon  (a)  was 
cited ;  but  that  case  related  to  the  labour  of  the  bankn^t 
bestowed  after  the  assignment,  and  would  be  manifestly 
inapplicable  to  a  claim  for  the  wages  of  labour  which  ac- 
crued due  before  the  bankruptcy;  and  it  appears  to  be 
quite  as  inapplicable  to  a  right  <^  action  in  respect  of  a 
breach  of  contract,  vested  in  the  bankrupt  before  his 
bankruptcy^  although  that  contract  related  to  his  personal 
labour. 

The  counsel  for  the  defendants  in  error  then  relied  upo^ 
another  class  of  cases,  in  which  it  has  been  held  that  con* 
tracts  for  the  personal  skill  of  a  bankrupt  do  not  pass  to 
his  assignees :  but  they  also  are  inapplicable,  for  it  ii  not 
necessary  that  the  plaintiffii  in  error  should  contend  that 
the  contract  passed  to  the  assignees ;  it  suffices  if  they  can 
shew  that  the  right  of  action,  vested  in  the  bankrupt  be- 
fore Ids  bankruptcy,  passed  by  the  assignment.  But  it 
was  further  argued,  that,  as  this  contract  related  to  the 
person  of  the  bankrupt,  the  right  of  action  would  not  pass. 

(a)  Cooke*s  Bsaknipt  L«w»  106. 
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There  is  no  doubt  that  a  right  of  action  for  an  injury  to  the  Sx^.  Chamber^ 
body  or  feelings  of  a  trader^  arising  from  a  tort,  independ-  ^  ^  ^ 
ent  of  contract,  does  not  pass  to  his  assignees ;  ex.  gr.  for  Dr^kb 
an  assault  and  battery,  or  for  slander,  or  for  the  seduction  Bsckham. 
of  a  child  or  servant ;  and  the  same  may  be  said  of  some 
personal  injuries  arising  out  of  breaches  of  contracts,  such 
as  contracts  to  cure  or  t»  marry;  and  if,  in  the  cases  last 
supposed,  a  consequential  damage  to  the  personal  estate 
follows  fixunt  the  injury  to  the  person,  that  may  be  so  de- 
pendent upon  and  inseparable  from  the  personal  injury, 
which  is  the  primary  cause  of  action,  that  no  right  to 
maintain  a  separate  action  in  respect  of  such  eonsequeuF- 
tial  damage  will  pass  to  the  assignees  of  a  bankrupt.  In 
all  those  cases  the  primary  cause  of  action,  if  of  a  nature, 
properly  speaking,  personal,  and  the  right  to  maintain  it;, 
would  die  with  the  bankrupt.  In  the  present  case,  al«- 
ihou|^  the  contract  was  for  the  personal  skill  and  labour 
of  the  bankrupt,  the  breadi  of  that  contract  does  not  ap- 
pear to  cause  him  any  other  injury  than  the  diminution  of 
his  personal  estate.  In  the  cases  referred  to,  the  injury 
(if  any)  to  the  personal  estate  is  a  consequence  of  an  injury 
to  the  person;  in  this  case  the  injury  to  the  person  (if  any) 
is  a  consequence  of  the  injury  to  the  personal  estate.  The 
injuiy  to  the  penonal  estate  is  therefore  in  this  case  the 
primary  and  substantial  cause  of  action :  and  we  think  that, 
according  to  the  authorities,  such  right  of  action  would 
pass  to  the  assignees  as  part  of  the  personal  estate,  it  being 
a  matter  bdonging  to  the  bankrupt,  whereof  profit  may  be 
made. 

Eor  these  reasons,  it  appears  to  us  that  the  judgment  of 
the  Court  bdbw  must  be  reversed. 

Judgment  reversed. 
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*  Barker  ©.  The  Tithe  Commissioners  for  England 

jfi^j^  g^  and  Wales,  and  Wyrley  Birch,  Esq. 

HOd,  by  the  A.  WRIT  of  error  having  been  brought  on  the  judgment 
Chunterr  ^^  ^'^  Conrt  of  Exchequer  in  this  case  (a),  it  was  aigued 
SS^toVuie  '^  ^^  Vacation  after  Uist  Trinity  Term  (June  27  (A) ),  by 
Cport  of  Ex-      R^  V.  Bichardi  tot  the  phiintiff;  and  Keify  for  the  defend- 

chequer,  thmt 

where  a  cUim  ant,  Mr  Birch.    The  SolicUor-General  appeared  for  the 

It^etezem^  Tithe  Commissioners,  but  was  not  called  upon  to  aigue. 
u*"r^foiT  d*be.       '"^^  Court  took  timc  to  consider  their  judgment,  which 

fore  Che  Tiihe  w as  uow  delivered  by 

Cammiitionerfy 
appointed 

Win?/ *  71,  ^'^  Denman,  C.  J. — ^The  question  in  this  case  is, 
who  decide        whether  the  Tithe  Commissioners,  appointed  for  England 

a^Miitt  the 

claim  fet  up,  and  Wales  under  the  6  &  7  Will.  4,  c.  71,  have  power  to 

predttdedfrom  hear  and  determine  a  question  relative  to  the  existence  of 

other  ciafin  to  *  modus  of  &.,  claimed  in  respect  of  certain  land,  having 

a  different  mo-  previously  heard  and  decided  against  the  existence  of  a 

duf  on  the  tame  *  *  *^ 

lands,  unicM  modus  of  68.  Sd.  claimed  in  respect  of  the  same  land, 
•hmmhaTe  which  secoud  claim  was  set  up  and  preferred  before  they 
made  their  final  j^yj  xnadc  their  final  award,  and  while  an  action  on  a 

award  under  ' 

the  act;  eren  feigned  issue,  directed  under  the  46th  section  of  the  act 

•d^Luue^e?"'  to  try  the  validity  of  the  first-mentioned  modus,  was  pend- 

tiiV  wth  ""**'  i^S'    ^®  ***^  section  of  this  statute  enacts,  that  « if  any 

•ection,  he  guit  shall  be  pending  touching  the  right  to  any  tithes,  or 

pending  to  try      .^    _  ,    ,,    ,  ,*  .     ^  .  ^  i. 

the  Taiidity  of  if  there  shall  be  any  question  as  to  the  existence  of  any 
the  first  modus,  j^^^^g  ^^  composition  real,  or  prescriptive  or  customary 
payment,  or  any  claim  of  exemption  from,  or  non-liability 
tmder  any  circumstances  to,  the  payment  of  any  tithes  in 
respect  of  any  lands,  or  any  kind  of  produce,  or  touching 
the  situation  or  boundary  of  any  lands,  or  if  any  differ- 
ence shall  arise,  whereby  the  making  of  any  such  award 

(a)  9M.&W.  129.  J.,   WUlianu,    J.,    Coleridge^    J., 

(6)     Before     Lord      Denman^     Coltman^  J.,  and  Matde^  J. 
C.  J.,    Ttndal,   C.  J.,    Patteson, 
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hj  the  commisaionen  or  assistant-commissioner  shall  be  &wA.  Chamber, 
hindered,  it  shall  be  lawful  for  the  commissioners  or  as-    ^  ^^'  ^ 
sistant-commissioiier  to  appoint  a  time  and  place  in  or       Bakksk 
near  the  parish  for  hearing  and  determining  the  same,  and    TithbCom- 
the  decision  of  the  commissioners  or  assistant-commis- 
sioner shall  be  final  and  conclusive  on  all  persons  subject 
to  the  proyirions  hereinafter  contained/'  The  46th  section 
gives  a  power  to  all  persons  dissatisfied  with  the  decision 
of  the  commissioners,  where  the  yearly  value  of  payment 
to  be  made  or  withholden  shall  exceed  £20,  to  try  the  right 
by  a  feigned  issue,  and  the  66th  section  makes  the  final 
award  of  the  commissioners  binding  on  all  persons  and 
in  all  cases.    The  object  of  the  legislature,  when  they 
passed  this  statute,  was  to  give  the  commissioners  power 
to  determine  all  questions  relative  to  moduses  and  other 
similar  matters,  so  as  to  prevent  all  litigation  after  an 
award  should  once  be  made.    Now,  as  at  the  common  law 
it  is  competent  to  a  party  to  put  forth  different  claims  in 
succession,  so  under  this  statute,  until  the  door  of  all  liti- 
gation is  shut  by  the  award,  the  party  interested  ought  to 
be  allowed  to  set  up  any  second  claim  he  may  think  him- 
self entitled  to  set  up,  after  having  been  defeated  by  evi- 
dence or  otherwise  on  the  first,  and  it  would  require  strong 
language  to  convince  us  that  he  is  precluded  from  so 
doing.    There  is  nothing  in  the  45th  or  any  other  section 
of  the  act  to  lead  to  any  other  conclusion.    The  conclud- 
ing words  of  the  45th  section  are  indeed  relied  on  for  this 
purpose,  by  which  it  is  said  that  "  the  decision  of  the  com- 
missioners shall  be  final  and  conclusive  /'  but  it  is  plain 
these  words  only  mean  the  particular  matters  in  question, — 
that  the  decision  of  the  commissioners  shall  be  conclusive 
upon  them,  and  cannot  fairly  be  construed  to  prevent  other 
questions  being  raised.    If  a  party  abuses  this  privilege, 
he  will  suffer  by  being  mulcted  in  the  costs,  but  even  if 
he  were  not,  it  would  not  be  a  sufficient  ground  to  shake 
the  jurisdiction  of  the  commissioners.    Then,  however,  it 
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Exeh.  Chamber,  is  8ud  that  the  Commissioners  cannot  exercise  this  power 
while  an  action  is  pending  to  try  the  validity  of  the  foimer 
modns;  perhaps  (it  is  argued)  the  first  modus  of  6«.  M. 
will  be  established  by  the  verdict  of  a  jniy,  and  if  tlie 
commissioners  in  the  mean  time  should  decide  in  fitvour 
of  the  new  claim  of  a  modus  of  68.  there  would  be  a  eon* 
fiict  of  decisions. 

The  answer  to  this  objection  however  is,  that  the  eom?* 
missionars  have  a  discretion  vested  in  them  as  to  the 
time  at  which  they  will  hear  claims  of  this  nature,  so  that 
they  can  postpone  the  hearing  of  this  particular  one  until 
the  action  shall  be  disposed  of;  but  their  jurisdictioii  to 
hear  is  not  affected  by  this.  On  the  whole,  we  agree  in 
the  construction  put  on  this  statute  by  the  Court  beloWj 
whose  judgment  therefore  must  be  affirmed. 


Judgment  affirmed. 


MEMORANDUM. 

In  this  Vacation,  Nathaniel  Sichard  Clarke,  of  the 
Middle  Temple,  Esq.,  and  John  Barnard  Byles,  of  the 
Inner  Temple,  Esq.,  were  called  to  the  degree  of  the  coif^ 
and  gave  rings,  the  former  with  the  motto  "  Sapiens  qui 
assiduus,''  and  the  latter  with  the  motto  "  Metuis  secun- 
dus.^' 


REPORTS    OF    CASES 

ARGUED  AND  DETERMINED 


IN 


t%e  Court0  of  ISxdbeiiuer 


ISar(6ti|uer  it^an^tv. 


EASTER  TERM,  6  VICT. 


Fowuta  V.  Jambs  and  Elisabeth  Churchill^  and  P.  Exek.  0/  puomi 


ChubchiIiL^  S.  Chu&chilLj  and  C.  Chubchii.i.  v.  The 
GovBBNOB  and  Compant  of  the  Bank  of  England. 


1843. 


Jpril  19. 

As  order  had  been  made  by  Parke,  B.^  under  the  1  &  A.,  being  pos* 

2  Vict.  c.  110,  88.  14,  IB,  that  the  dividends  due  upon  ig^oss/.  a#.  8rf. 

the  sum  of  £5000,  new  8^  per  cent,  government  stock,  I|*,J^,?),'e7cent. 

standing  in  the  Bank  books  in  trust  for  Elizabeth  Churchill,  Btock,  be- 

should  stand  charged  with  the  payment  of  a  judgment  to  E.  C.  a  cer. 

debt  of  £213  lOs.,  and  that  until  that  order  should  be  ln^^iroSo!'par. 

eel  thereof. 
A  judgment  having  been  obtained  against  E.  C,  the  judgment  creditor  obtained  a  Judge's 
order  under  1  &  2  Vict.  c.  110,  ss.  H  and  15,  charging  this  latter  sum  with  the  judgment  debti 
which  upon  cause  shewn  was  made  absolute  as  to  so  much  of  the  dividends  as  were  payable  to 
£.  C.  for  her  own  use«  These  orders  having  been  served  upon  the  Bank  of  England,  the  Bank 
fefuaed  In  coiise<|uence  to  pay  the  dividends  upon  the  IS.OfiSI.  6§,  Sd,  to  the  executors  under 
A.'s  will,  and  they  brought  an  action  against  the  Bank  to  recover  those  dividends ;  and  the 
Bank  now  applied  for  a  stay  of  proceedings  on  payment  of  a  portion  of  the  dividends  :-^ 
Htld,  that  there  was  no  ground  or  necessity  for  the  application,  the  Bank  being  bound  to 
pay  the  dividends  to  the  legal  owners,  the  executors,  who  were  answerable  for  their  proper 
application. 
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Eteh.  pt  P^^f  made  absolute  or  discharged,  the  said  sum  of  £5000  should 
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stand  charged  mih  the  payment  to  the  plaintiff  (Fowler,  the 

CHUBCBII.L    judgment  creditor)  of  the  said  Je213  lOs.    Against  this 

Trb  Bank  of  order  cause  was  shewn  before  Boffe,  B.,  who  ordered  that 

^^^^*     so  much  of  the  said  dividends  only  as  was  payable  to  E. 

Churchill  for  her  sole  use  and  benefit,  should  so  stand 

charged.    An  application  was  made  in  Hilary  Term  last 

to  set  aside  this  order,  on  the  ground  that  E.  Churchill  had 

no  beneficial  interest  in  the  fund,  but  refused  (a). 

It  appeared  from  the  affidavits,  that  James  Churchill, 
by  his  will,  bequeathed  to  his  brother,  George  Churchill, 
for  his  life,  the  sum  of  £5000,  parcel  of  the  sum  of 
£12,058  6s.  Sd.f  new  3^  per  cent,  government  stock, 
with  remainder  to  his  brother's  wife,  Elizabeth  Churchill, 
in  manner  therein  mentioned,  the  stock  to  stand  in  the 
name  of  the  executors.  Previously,  and  up  to  the  26th 
of  January,  1843,  the  sum  of  £12,058  6s.  Sd.  was  stand- 
ing in  the  Bank  books  in  the  name  of  William  and  George 
Churchill.  Both  of  these  parties,  however,  died  before 
that  day,  and  the  survivor,  William,  made  his  will,  whereby 
he  appointed  Phillis,  Samuel,  and  Charles  Churchill,  the 
plaintiffs  in  the  second  action,  his  executrix  and  executors. 
The  orders  of  Parke,  B.,  and  Bolfe,  B.,  above  mentioned, 
were  made  respectively  on  the  6th  of  December,  1842,  and 
the  12th  of  January,  1843.  On  the  31st  of  Januaiy, 
application  was  made  to  the  Bank  of  England,  by  the 
executors,  for  payment  of  the  dividends  on  the  said  sum 
of  £12,058  6s.  8d.,  but  the  Bank,  in  consequence  of  the 
above  orders,  refused  to  pay  the  same.  The  executors 
then  brought  an  action  against  the  Bank  to  recover  the 
half-year's  dividend  due  upon  that  sum. 

The  Attomey-Oeneral  now  moved  for  a  rule  to  shew 
cause  why  the  proceedings  in  this  action  should  not  be 

(a)  See  the  fonner  case  of  Fowler  v.  ChurchUl,  ante,  p.  57. 
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stayed^  on  payment  by  the  Bank  of  England  of  a  portion  £*ch.  ofpietu^ 
of  the  diyidends,  notice  thereof  being  first  given  to  the  *  ^ 

judgment  creditor. — ^The  Judge's  orders  have  placed  the     Chu&chill 
Bank  in  a  situation  of  great  difficulty.    The  judgment  ere-  xhb  Bank  of 
ditor  insists  that  these  orders  are  binding  upon  the  Bank,     Smgland. 
and  make  it  compulsory  upon  it  to  pay  the  dividends  to 
him ;  the  executors,  on  the  other  hand,  contend  that  the 
iFhole  of  the  dividends  ought  to  be  paid  over  to  them. 
The  Bank  of  England  is  willing  to  pay  into  Court,  or  to 
the  parties  entitled,  the  whole  or  such  part  of  the  dividends 
as  the  Court  may  direct. 

Lord  Abikgsr,  C.  B. — ^I  think  there  is  no  ground  for 
the  rule  prayed  for,  and  that  the  application  is  unnecessary. 
When  the  Judge's  orders  are  made  absolute,  the  executors 
are  chargeable  with  the  proper  distribution  of  the  fund, 
but  the  Bank  is  bound  to  pay  it  to  them.  The  Bank  could 
not  exist,  if  it  were  to  be  affected  by  orders  of  this  nature 
in  the  manner  contended  for  by  the  judgment  creditor. 

Parks,  B. — ^I  am  of  the  same  opinion.  As  soon  as  a 
Judge's  order  is  made  absolute,  the  executors  are  liable  in 
the  same  manner  as  if  the  charge  had  been  by  deed. 

Aldersox,  B. — ^When  an  order  nisi  h&  made,  the  Bank 
ought  to  hold  its  hand :  and  when  the  order  is  made  abso- 
lute, it  is  in  the  nature  of  a  charge  upon  the  fund.  The  Bank 
is  bound  to  pay  the  money  over  to  the  executors,  who  are 
to  see  that  it  is  properly  applied.  The  Bank,  having  nothing 
to  do  with  the  distribution  of  the  fund,  is  not  bound  to  pay 
the  judgment  creditor;  that  is  the  affair  of  the  executors, 
who  may  be  bound  in  equity  to  pay  him, 

BoLn,  B. — ^This  point  has  been  much  discussed  among 
the  Judges,  all  of  whom  agree  in  opinion^  that  the  Bank 
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Bteh.  rf  Pka$,  of  England  has  notMng  to  do  with  questioiis  between  tis 
parties,  but  is  bound  to  paj  over  the  diyidends  to  the  legal 


CHVmCHILL 

Trb  Bank  ov 
Roland. 


owner. 


Sttk  refused. 


.    ._,  Smith  9.  Bond. 

^P^^  21. 
Where,  in  an      X  HIS  was  an  action  to  recover  from  the  defendant  money 
tiei^a  Jttd^f '  ^^^  **  P^*^y  ^'^^  various  persons,  together  with  the  treble 
order  had  been   ^^jj^q  thereof,  under  Stat  9  Ann.  c  14,  s.  2.     The  cause 

obtained  for  the  '  ' 

delivery  to  the  was  tried  before  Lord  Abinger,  C.  B.,  at  the  Middlesex 
tomey  of  an  ac-  Sittings  after  last  Michaelmas  Term,  when  the  plaintiff 
ing  of  ihrpar"-    ^^ai^cd  a  vcrdict  on  several  counts  of  the  declaration : 

ticulars  of  the 
place  of  resi* 
dence  and 
occupation  of 
the  plaintiff; 
witli  a  stay  of 
proceedings  in 
the  mean  timci 
and  a  descrip* 
tion  was  ac* 
cordingly  de- 
livered in  pre- 
tended compli- 
ance with  the 
order,  but 
which  after 


but  in  Hilary  Term  last  the  defendant  obtained  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial.  Pending 
that  rule,  the  SoUcitor-General  now  applied  to  stay  the 
proceedings  in  the  action,  under  the  following  circum- 
stances. On  the  27th  of  June  last  a  Judge's  order  was 
obtained,  ordering  the  plaintiff  to  deliver  to  the  defendant's 
attorney  an  account  in  writing  of  the  particulars  of  the 
place  of  residence  and  occupation  of  the  plaintiff,  and  that 
in  the  mean  time  all  the  proceedings  should  be  stayed. 
Terdictwas dis-  On  the  29th  of  June  an  account  in  writing  was  delivered, 
been'faiseiy  and  Mgued  by  the  plaintiff's  attorney,  which  was  as  follows : — 
"  The  plaintiff  (Thos.  Smith)  is  an  artist,  and  resides  at 
No.  32,  Chapel-street,  Grosvenor-square."  Inquiries  hav- 
ing been  made  on  several  occasions  at  the  house,  32, 
Chapel-street,  it  was  stated  by  i)ersons  resident  there,  that 
there  was  a  person  who  lodged  in  the  house  named  Thos. 
shewing  that  he  Smith,  who  was  also  a  portrait  painter,  but  that  he  was 
prejudiced  °  out  of  towu,  and  his  rctum  was  uncertain.  After  the 
defence  to  the    *^*^'  ^*  ^^  discovered  that  the  account  in  writing,  as  well 

action;  hue 

that  the  parties  guilty  of  the  fVaud  were  punishable  for  the  contempt  of  Court. 

Sembie,  that  if  the  defendant  be  dissatisfied  with  the  answers  given,  he  should  apply  at  the 
time  for  an  order  for  better  or  more  ample  infonnatlon. 


fraudulently 
given : — Held, 
that  this  was 
not  a  sufficient 
ground  to  stay 
or  set  aside 
the  proceed- 
ings, the  de- 
fendant not 
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as  that  given  at  the  hoase^  was  totally  fake :  that  the  Bsek.  rf  Pkiu^ 
plaintifr  was  in  point  of  fact  an  ivory-tnmer^  who  had 
lived  for  many  years  at  No.  16,  Byder's-couit,  Leicester- 
sqnare. 

The  SoUcUcr-General  now  contended,  that  it  was  clear  a 
firand  had  been  practised  upon  the  Court,  as  there  was  no 
person  answering  the  description  given  by  the  plaintiff's 
attorney,  and  if  that  information  had  not  been  given,  the 
proceedings  would  have  been  stayed  under  the  Judge's 
order  made  pursuant  to  the  stat.  2  Will.  4,  c.  89,  s.  17. 
[Lord  AUmger,  C.  B. — ^Is  not  your  application  too  late?] 
The  defendant  did  not  know  until  lately  that  the  state- 
ment was  a  false  one.  [Lord  Abinger,  C.  B. — If  you  were 
not  perfectly  satisfied  with  the  answer,  you  should  have 
applied  at  the  time,  and  the  Court  would  have  compelled 
the  attorney  to  give  better  information,  but  if  your  client 
was  satisfied  with  the  answer  at  the  time,  you  cannot 
move  now.  Alderious  B. — Is  not  your  remedy  against  the 
attorney  for  a  contempt  of  Court  ?  Parke,  B. — ^You  should 
have  gone  on  making  inquiries  until  you  had  obtained 
satisfactory  information,  and  if  you  could  not  obtain  it, 
you  should  then  have  applied  to  the  Court  for  better 
particulars.]  The  information  given  was  on  the  face  of  it 
suj£cient ;  but  it  turns  out  to  have  been  false,  and  to  have 
been  a  mere  pretended  compliance  with  the  order.  [Lord 
Abinger,  C.  B. — The  object  of  the  parties  was  that  there 
should  be  a  real  plaintiff.]  There  was  no  doubt  a  real 
plaintiff,  but  contrary  to  the  Judge's  order  he  has  been 
concealed  from  the  Court.  The  Judge's  order  became  a 
stay  of  proceedings  firom  its  deliveiy,  until  the  name  and 
address  of  the  plaintiff  were  given ;  and  that  in  fiact  has  not 
yet  been  complied  with.  The  parties  cannot  be  in  a  better 
situation  than  they  otherwise  would  be,  by  being  guilty  of 
a  firaud  upon  the  Court.  If  the  defendant  had  known  who 
the  plaintiff  really  was,  he  might  have  been  in  a  situation 

VOL.  XT.  z  M.  w. 
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Sxeh,  of  Pieatf  to  havc  discredited  the  plaintiff's  witnesses,  or  he  might 
have  had  some  other  ground  of  defence.  The  address  of 
the  plaintiff  being  false,  it  is  the  same  as  if  no  description 
and  address  had  been  given.  [Parke,  B. — ^No  doubt  the 
plaintiff  or  his  attorney  has  been  guiltj  of  a  contempt  of 
Court,  for  which  he  is  punishable.]  The  question  is,  whe- 
ther the  defendant  is  to  suffer  by  the  plaintiff's  non-com- 
pliance with  the  order.  It  is  submitted  that  the  proceed- 
ings which  have  taken  place  since  ought  to  be  set  aside. 

Lord  Abingee,  C.  B. — I  think  the  application  is  made 
too  late  for  the  purpose  of  staying  the  proceedings.  We 
might  have  set  aside  the  proceedings,  and  granted  a  new 
trial,  if  it  had  been  shewn  that  the  defendant  had  sustained 
any  real  prejudice  from  the  fraud  practised  upon  him.  But 
it  is  not  shewn  that  if  he  had  known  the  plaintiff's  real 
situation  and  address,  he  could  have  derived  any  advantage 
from  it :  therefore  I  think  there  is  no  ground  to  sustain  the 
application.  At  the  same  time,  I  think  the  parties  have 
been  guilty  of  a  fraud  upon  the  Court ;  and  upon  applica- 
tion in  a  proper  way,  they  would  no  doubt  be  punished 
for  it. 

Parke,  B.,  concurred. 

Alderson,  B. — I  agree,  that  where  the  parties  can  shew 
that  by  the  altered  state  of  facts  they  have  sustained  any 
real  prejudice  or  inconvenience,  they  may  do  so  for  the 
purpose  of  getting  a  new  trial,  or  setting  aside  the  proceed- 
ings; but  here  it  does  not  appear  that  the  fraud  which  has 
been  practised  has  prejudiced  the  defendant,  but  all  that 
is  shewn  is,  that  the  parties  are  liable  to  punishment  for 
their  contempt  of  Court. 

RoLFE,  B.,  concurred. 

Rule  refused. 
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Exeh,  of  PhM, 
1843. 


DowLiNQ  and  Others,  Executors  of  Bernard  Dowlino, 

deceased,  v.  Ford.  April  21. 

jniSSUMPSIT  on  a  promissory  note  for  £50,  payable  on  N.  having  ap- 

demand  by  the  defendant  to  the  t)laintiiFs'  testator,  with  a  I  loan  of  ;C300 

count  upon  an  account  stated  with  the  testator,  and  a  third  ^  "^uSJiS^^^ 

count  on  an  account  stated  with  the  executors  since  his  thetuffldency 

of  the  security, 
decease.  refused  to  ad- 

Pleas,  to  the  first  count,  that  the  defendant  did  not  make  out  iTaTiiigiNii 
the  note;  to  the  second  and  third  counts,  non  assumpsit;  and  *2  J*'***"'Jti^**''* 
to  the  whole  declaration,  actio  non  accrevit  infra  sex  annos,  promissory  not« 
which  last  plea  was  traversed  by  the  replication.  n.  and  one  P., 

At  the  trial  before  Maule,  J.,  at  the  last  Spring  Assizes  P\^jf**  ^^^^"^ 
at  Chester,  it  appeared  that  in  the  year  1885,  one  Joseph  "<>^  andmort- 

/  ,  gage  were  ac- 

Nodin,  beingdesirous  of  borrowing  the  sum  of  j£300  onmort-  cordingiy  given, 
gage  of  certain  property,  applied  to  Mr.  Dowling,  the  testa-  uining  a  cove'- 
tor,  to  advance  him  that  sum,  but  the  latter,  having  viewed  "Jy^^J  ^'in*of 
the  property  proposed  to  be  mortgaged,  and  doubting  the  ^^oo  and  in- 
value  of  it  to  be  sufiScient,  declined  to  advance  the  money  cent.    Seve- 
without  further  security,  and  the  defendant  agreed  to  join  paymenu^of  ^ 
Nodin  in  a  joint  and  several  promissory  note  for  £50,  with  fj*  j{,^g^*"^av. 
interest  at  £5  per  cent.,  to  make  up  the  deficiency,  if  any  ing  been  made 
should  arise,  and  as  a  collateral  security  for  so  much  of  the  in  an  action    ' 
£300  as  was  considered  insuflBlciently  secured  by  the  deed,  ^^ou/^it^ 
The  £300  was  accordingly  paid  to  Nodin,  and  the  mort-  ^^^^J^^"^ 
gage  executed  by  him,  and  the  note  in  question  given,  the  securities 
The  mortgage  was  dated  the  11th  of  November,  1885,  and  lentcdthe^"" 
was  from  Nodin  to  Dowling,  for  securing  £300,  and  the  Kte**o"fL^^^ 
deed  contained  a  covenant  by  Nodin  to  pay  the  principal  *»*»o°«  •■  ^  the 
and  interest.    The  note  was  a  joint  and  several  note  made 
by  the  defendant  and  Nodin,  payable  to  the  plaintiff  on 
demand,  with  lawful  interest,  and  was  dated  the  3rd  of 
November,  1835,  on  which  day  the  £300  was  in  fact  ad- 
vanced.    In  order  to  take  the  case  out  of  the  Statute  of 
Limitations,  it  was  proved  that  Nodin  had  regularly  paid 

z2 


880  CA8B8   IN   TBS   SXCHBQUER, 

Btek.  rf  pum,  the  interest  on  the  £300.  by  half-yearly  payments  of 

1843 

*  ^  7L  10«.  each.  There  was  nothing  to  shew  that  the  mort- 
DowLiNG  gaged  premises  were  not  of  sufficient  value  to  satisfy  the 
Ford.  money  advanced  npon  them^  nor  did  it  appear  that  there  had 
been  any  appropriation  of  the  several  amounts  paid  for  in- 
terest to  the  note.  It  was  objected  for  the  defendant,  that 
this  evidence  was  not  sufficient  to  take  the  case  out  of  the 
statute  as  to  the  note.  The  learned  Judge  expressed  him- 
self of  opinion,  that  the  sums  of  7L  10s.  could  not  have 
been  due^  unless  the  note  was  one  on  which  a  right  of  ac- 
tion was  then  subsisting,  and  consequently  that  the  evi- 
dence was  sufficient  to  prevent  the  operation  of  the  Statute 
of  Limitations;  and  the  plaintiff  obtained  a  verdict  for 
52/.  Ss.f  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  the  Judge 
ought  to  have  directed  one. 

Evans  now  moved  accordingly. — ^The  half-yearly  payment 
of  the  sum  of  7L  10s.  by  Nodin  was  not  enough  to  take  the 
case  out  of  the  statute  as  to  the  note,  which  was  not  men- 
tioned at  the  time.  Nodin  was  liable  to  pay  the  money  on 
another  contract  without  reference  to  the  note,  and  there- 
fore no  presumption  arises  from  the  payment  of  those 
sums,  which  were  clearly  paid  as  the  interest  due  upon  the 
£800  secured  by  the  mortgage.  Part  payment  by  a  joint 
contractor  is  evidence  against  his  co-contractor,  because  the 
presumption  is  that  he  would  not  pay  unless  he  was  liable 
for  the  joint  debt;  but  here  there  is  no  such  presumption, 
because  there  was  a  separate  debt  due  frx)m  the  co-con- 
tractor, and  the  payment  proved  is  of  the  interest  due  on 
the  amount  of  that  separate  debt,  and  not  on  the  amount 
of  the  joint  one.  [Parke,  B. — This  note  was  given  as  a 
collateral  security  for  part  of  the  £800;  and  would  not 
the  payment  of  the  interest  apply  to  the  £50?]  No  case 
has  ever  decided  that  payment  of  interest  due  on  a  spe- 
cialty by  one  took  the  case  out  of  the  statute  as  to  a  sim- 


EASTXB   TERM,  6  VICT.  881 

pie  contract  debt  due  firom  that  one  and  another  jointly.  X*ch.  <^  pum, 


In  order  to  take  the  case  out  of  the  statute^  it  must  be 
made  out  that  the  payment  of  interest  was  on  account  of 
the  note.  In  all  cases  where  the  statute  has  been  held  to 
be  satisfied,  the  part  payment  has  been  clearly  referrible 
to  the  interest  of  the  debt  to  be  taken  out  of  it.  fVhUcomb 
V.  WhUing  (a),  where  an  acknowledgment  by  one  of  several 
makers  of  a  joint  promissory  note  was  held  to  take  the 
case  out  of  the  statute  as  to  himself  and  the  other  joint 
makers,  was  a  very  different  case  from  the  present,  where 
the  evidence  was  of  the  payment  of  interest,  which  must 
have  been  paid  on  a  different  account  from  that  of  the  note 
itself.  [Parke,  B» — Can  yon  make  out  that  the  payment 
of  interest  must  of  necessity  be  applied  to  the  interest  se- 
cured by  the  mortgage  deed?  This  is  snbstantiaUy  a  loan 
of  £300,  all  of  which  is  secured  by  mortgage,  but  part  of 
it,  namely  £50,  is  also  secured  by  the  promissory  note. 
Then  is  not  the  payment  of  interest  referrible  to  both?] 
How  can  a  payment  of  interest,  due  under  a  covenant  by  A. 
sole,  be  a  part  payment  on  a  simple  contract  by  A.  and  B. 
jointly,  and  for  a  different  sum;  such  payment  being  made 
without  reference  to  the  joint  contract?  In  Holme  v. 
Green  {b),  it  was  held  not  to  be  sufficient  to  shew  a  pay- 
ment by  a  joint  maker  of  a  note  to  the  payee  within  six 
years,  in  order  to  throw  it  upon  the  defendant  to  shew 
that  the  payment  was  not  made  on  account  of  the  note ; 
for  an  acknowledgment  by  one  partner,  to  bind  another, 
must  be  clear  and  explicit.  In  Brandram  v.  IVharton  (c). 
Lord  EUenborongh  expressed  his  disapprobation  of  the 
doctrine  of  rebutting  the  Statute  of  Limitations  by  an  ac- 
knowledgment other  than  that  of  the  party  himself,  as 
established  by  JVhitcomb  v.  WhUing,  though  he  felt  bound 
by  that  decision.    But  there  is  a  distinction  in  that  and 

(a)  Doug.  629        (()}  1  Stark.  N.  P.  C.  488.        (c)  1  B.  &  Aid.  463. 
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Exeh.  of  puoi,  all  the  Other  cases,  that  there  there  was  do  other  secnritr 
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to  which  the  payment  could  be  referred ;  but  here  there 

was  such  other  security^  to  which  it  could  more  reason- 
ably be  referred,  the  payment  being  of  a  different  sum 
from  that  due  upon  the  joint  contract.  It  does  not  appear 
that  the  note  was  ever  referred  to.  There  is  no  case  to  be 
found  in  which  the  payment  of  interest  has  not  been 
plainly  referrible  to  the  document  declared  on. — He  cited 
Waugh  v.  Cope  (a). 

Lord  Abinger,  C.  B. — It  appears  to  me  that  the  jury 
have  disposed  of  this  case,  by  finding  that  it  was  one  trans- 
action. The  loan  was  made  on  the  mortgage,  and  the  note 
given  as  a  collateral  security ;  and  as  long  as  the  mortgagor 
pays  the  interest  on  the  whole  sum,  all  the  securities  are 
kept  alive. 

Parke,  B. — ^The  question  is,  whether  there  was  evidence 
to  go  to  the  jury ;  for  if  there  was,  a  nonsuit  cannot  be 
entered.  Now  the  facts  of  the  case  appear  to  be,  that 
the  note  was  given  on  the  3rd  of  November,  1835,  and 
the  mortgage,  which  was  executed  on  the  11th,  was  to  s^ 
cure  £300,  part  of  which,  to  the  extent  of  £50,  is  secured 
by  the  note.  Then  is  not  this  in  effect  a  part  payment  of 
interest  on  the  note  ?  Is  it  not  a  recognition  of  the  trans- 
action, and  an  acknowledgment  of  the  note?  The  £50 
secured  by  the  note  is  part  of  the  £300  secured  by  the 
mortgage;  the  note  is  a  collateral  security;  and  then  the 
payment  of  interest  on  that  £300  is  a  payment  on  account 
of  the  note. 

Alderson,  B. — I  entirely  agree  with  the  rest  of  the 
Court.     Here  the  mortgagor  offers  to  give  a  mortgage  on 

(fl)  6  M.  &  W.  824. 
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a  loan  of  jESOO:  but  doubts  are  entertained  by  the  lender  ^'<^*-  rf  ^^<^* 
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aa  to  the  value  of  the  property^  a  promissoiy  note  is  required^ 

and  given  for  £50,  payable  on  demand ;  which  enables  the 
party  to  consider  the  mortgage  as  reduced  by  ^0.  That 
shews  it  to  be  a  collateral  security.  The  cases  put  by  Mr. 
Bvans  are  only  more  di£Bicult  questions  of  fact  than  the 
present :  here  there  is  no  difficulty  whatever,  for  the  pay- 
ment of  interest  was  on  the  whole  debt. 


RoLFE,  B.,  concurred. 

Rule  refused. 


E 


Do£  d.  Hauguton  v.  Kino.  A^ril  26. 


JECTMENT  to  recover  certain  premises,  of  which  the  A  party  having 

applied  to  the 

defendant  was  in  possession  as  mortgagee.    At  the  trial  defendant  for 
before  Alderwnj  B.,  at  the  last  assizes  for  the  county  of  \^^  ^^6700 
Warwick,  it  appeared  that  the  action  was  brought  by  a  ^^^JJ,*^'^^  ^^it 
second  mortgagee,  on  the  ground  that  the  first  mortgage  security  of  a 
was  given  for  an  usurious  consideration,  and  was  therefore  freehold  pro- 
void.    It  appeared  in  evidence,  that  in  the  month  of  Janu-  fc^^n^efo^ed 
ary,  1838,  a  person  of  the  name  of  Edwards  applied  to  to  •dvance  the 

money  unless 

Messrs.  Baxeudale  &  Co.,  solicitors,  London,  to  procure  the  borrower 
him  a  loan  of  £6700  for  a  period  of  twelve  months,  on  the  rpromfssory'"* 
security  of  certain  freehold  houses  and  an  advowson.  JJ^**u^' {J*,^ 
Messrs.  Baxendale  &  Co.  applied  to  the  defendant,  who  discounted  by 

-    him  at  iS5  per 

said  tUlit  he  did  not  like  the  security,  but  that  he  would  cent.  This  the 
advance  the  money  if  Edwards  would  give  a  promissory  note  |^^"nTa  b^nd** 
for  the  amount,  to  be  discounted  by  him,  the  defendant,  at  »"^  mortgage 

'  ^  '  '         were  given  for 

j^6700,  and  the 
sum  of  jf  6365,  the  amount  of  the  note  minus  the  discount  and  charge  of  preparing  the  se- 
curities, was  paid  to  the  borrower.  An  ejectment  having  been  brought  to  recover  possession 
of  the  premisesi  on  the  ground  that  the  mortgage  was  invalid  as  being  given  for  an  usurious 
consideration,  the  jury  found  that  the  primary  object  of  the  transaction  was  the  discounting  of 
the  note,  the  mortgage  being  only  a  collateral  security  in  the  eyent  of  the  note  not  being  paid: — 
Held,  that  the  transaction  was  not  usurious,  and  that  the  mortgage  was  valid  independently  of 
the  recent  sUtutes  7  Will.  4  &  1  Vict.  c.  80,  and  2  ft  3  Yict.  c.  27. 


834  CA8E6   IN  THB  BXCHXQUBB^ 

Kreft.  9f  Pleat,  £6  per  cent,  Edwards  consented  to  the  proposal,  and  the 
snm  of  £6866^  the  amount  of  the  note  minna  the  discoont 
and  the  chai^  of  preparing  a  bond  and  mortgage,  whidi 
were  given  for  the  snm  of  i66700,  was  paid  to  him.  The  jniy 
fonnd  that  the  primary  object  of  the  parties  in  the  above 
transaction  was  the  disooonting  the  note,  and  that  if  the 
note  were  not  paid,  the  discount  was  to  be  secured  by  the 
mortgage,  and  they  found  their  verdict  for  the  defendant, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  ver- 
dict for  him  if  the  Court  should  be  of  opinion  that  he  was 
so  entitled,  or  to  turn  the  facts  into  a  special  case. 

Humfrey  now  moved  accordingly. — ^Even  admitting  that 
the  transaction  as  to  the  discounting  of  the  note  would,  if 
it  had  stood  alone,  be  valid,  since  the  statutes  7  Will.  4  & 
1  Vict.  c.  80,  and  2  &  8  Vict.  c.  27,  the  mortgage  given  as  a 
collateral  security,  being  a  charge  on  land,  is  void  at  com- 
mon law.  The  legality,  however,  of  the  discounting  itself, 
under  the  circumstances  of  the  present  case,  may  well  be 
questioned.  The  law  is  correctly  stated  in  Byles  on  Bills, 
p.  202  (a),  where  it  is  said,  ''The  ordinary  transaction  of 
discounting  a  bill  or  note  is  a  lending  within  the  statute. 
The  party  discounting  does  in  fact  lend  money  on  interest, 
to  be  repaid  either  by  the  person  receiving  or  by  some 
other  party  to  the  bill,  at  a  certain  prefixed  period.  The 
general  rule  of  law  is,  that  if  the  interest  be  retained  at  the 
time  of  the  loan,  or  be  stipulated  to  be  paid  before  it  faUs 
regularly  due,  the  contract  is  usurious.  But  in  favour  of 
trade  an  exception  is  allowed  in  the  case  of  discount  of 
bills,  the  interest  on  them  being  allowed  to  be  retained  at 
the  time  of  the  loan ;  or  in  other  words,  interest  may  be 
and  is  always  charged,  not  on  the  sum  actually  advanced, 
but  on  the  sum  for  which  the  bill  is  made  payable.  This 
exception  is  restrained  to  discounts  in  the  ordinary  course 

(a)  3rd  Edit. 
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oftrade,  where  the  exoesB  of  charge  above  the  legal  rate  ia  &cA.  ^  Pkm§t 


fairly  referrible  to  the  trouble  and  expense  to  which  the 
merchant  or  banker  discounting  is  exposed/'  Now  this 
transaction  had  no  reference  whatever  to  trade,  and  if  the 
practice  of  taking  discount  is  tolerated  only  on  the  ground 
of  the  risk  and  trouble  to  which  the  party  discounting  is 
exposed,  it  cannot  have  the  effect  of  legalising  this  trans- 
action, where  the  person  advancing  the  money  has  the 
security  of  a  mortgage.  In  Marsh  v.  MarHndak  (a),  the 
Court  of  Common  Pleas  recognised  the  doctrine  laid  down 
in  Barnes  v.  JVorledge  (&),  that  if  it  were  agreed  that  part 
of  the  principal  should  be  retained  at  the  time  of  the  loan, 
or  be  paid  before  the  expiration  of  the  year,  it  would  be 
usury,  because  the  borrower  would  not  have  the  use  of  the 
sum  upon  which  the  interest  was  taken  for  the  whole  year; 
and  in  that  case  Lord  Akanley  says  {c),  ''  It  certainly  has 
been  determined  that  such  a  transaction  on  a  bill  of  ex* 
change  in  the  way  of  trade,  for  the  accommodation  of  the 
party  desirous  of  raising  money,  is  not  usurious,  though 
more  than  £5  per  cent,  be  taken  upon  the  money  actually 
advanced.  In  such  cases  the  additional  sum  seems  to  have 
been  considered  in  the  nature  of  a  compensation  for  the 
trouble  to  which  the  lender  is  exposed,  and  unless  that 
indulgence  be  allowed,  it  might  not  be  worth  while  for 
any  merchant  to  discount  a  bill.  But  the  rule  must  be 
confined  strictly  to  that  sort  of  transaction ;  for  if  discount 
be  taken  upon  an  advance  of  money  without  the  negotia- 
tion of  a  bill  of  exchange,  it  will  amount  to  usnry^  as  appean 
clearly  from  the  cases  which  were  cited  in  the  argument.'' 

Lord  Abinobr,  C.  B. — I  am  of  opinion  that  there  ought 
to  be  no  rule  in  this  case.  It  was  a  question  entirely  for 
the  jury,  whether  the  discounting  of  this  promissory  note 

(a)  3  Bos.  &  P.  154.  Yelv.  30;  and  Moor,  044. 

(b)  Noy,  41 ;    Cro.   Jac  25  ;         (e)  P.  158. 
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^  PiMf » was  a  bonft  fide  transaction,  or  a  contrivance  to  evade  the 


^  usury  laws.    The  jury  by  their  verdict  have  determined 

i^B         that  the  discounting  of  the  note  was  a  bon&  fide  transac- 

Havohton  tion,  and  they  have  therefore  established  the  validity  of 
1^^  the  collateral  security.  The  case  of  Barnes  y.  Warledge 
has  been  firequently  overruled. 

Parke,  B. — ^I  am  also  of  opinion  that,  independently  of 
the  recent  statutes  on  the  subject  of  usury,  this  case  has 
been  determined  by  the  verdict  of  the  jury.  There  is  no 
doubt  that  where  a  party  advancing  money  takes  a  higher 
rate  of  interest  than  the  law  allows,  the  transaction  is 
usurious,  and  taints  with  illegality  any  collateral  security 
given  to  protect  it.  But  where  there  is  a  bonft  fide  dis« 
counting  of  a  bill  of  exchange  or  promissory  note,  (and  the 
jury  by  their  verdict  find  that  to  have  been  the  real  transac- 
tion between  these  parties,)  I  think  that,  without  referring 
at  all  to  the  modem  enactments  on  the  subject  of  usury, 
the  transaction  is  legal;  and  as  the  discounting  of  the  note 
was  a  fair  and  legal  transaction,  the  collateral  security 
given  to  protect  it  must  be  equaUy  valid.  Here  the  jury 
have  found  that  the  real  object  of  the  parties  was  the  dis- 
counting of  the  note,  and  that  being  legal,  it  rendered  the 
security  by  mortgage  also  legal.  In  Marsh  v.  Martindale 
the  question  arose  on  a  special  case,  in  which  the  Court 
drew  the  inference  from  the  facts  stated  that  the  contract 
was  usurious.  I  wish  not  to  be  imderstood  as  expressing 
any  doubt  that  the  transaction  would  have  been  valid,  even 
if  iSlO  or  £20  per  cent,  had  been  agreed  to  be  paid  in  this 
case,  because  the  stat.  7  Will.  4  &  1  Vict.  c.  80,  was  in 
force  at  the  time  of  the  contract,  and  there  is  nothing  in 
that  statute  rendering  it  less  legal  to  protect  such  a  pay- 
ment by  security  on  land  than  in  any  other  way.  Under 
the  stat.  2  &  8  Vict.  c.  27,  it  is  indeed  different,  because 
that  statute  contains  an  express  proviso  that  nothing 
therein  contained  shall  extend  to  the  loan  or  forbearance 
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of  any  money  ''  upoii  security  of  any  lands,  tenements,  or  &teh.  rf  PUatp 
hereditaments,  or  any  right  or  interest  therein/'  It  is, 
however,  unnecessary  to  give  any  opinion  on  this  part  of 
the  case,  because,  even  dealing  with  it  according  to  the 
principles  of  the  old  law,  the  jury  have  by  their  verdict 
decided  the  security  to  be  valid. 

Alberson,  B. — I  am  of  the  same  opinion.  I  thought 
at  the  trial  that  it  was  altogether  a  question  for  the  jury 
to  say,  what  was  the  primary  object  which  these  parties 
had  in  view,  the  mortgage  of  the  land  or  the  discounting 
of  the  note.  The  evidence  shewed,  and  the  jury  found, 
that  the  latter  was  the  real  transaction,  and  I  think  the 
giving  of  the  mortgage  as  a  collateral  security  for  the  re- 
payment of  money,  which  the  law  would  compel  to  be 
paid  at  the  end  of  the  year,  could  not  be  usurious. 

BoLFE,  B.,  concurred. 

Rule  refused. 


GotJLDSWORTH  V.  Kniohts,  Elliott,  and  Others.  ^P^  ^6. 

IrESPASS  for  breaking  and  entering  a  close  of  the  The  59  Geo.  s, 
plaintiff's  called  St.  Lawrence  Acre,  situated  in  Eastham,  enacts,  that  all 

buildinga,  lands, 
ftc,  purchased  or  taken  on  lease  by  the  churchwardens  and  overseers  of  the  poor  of  any  parish 
by  the  authority  and  for  the  purposes  of  that  act,  shall  be  conveyed,  demised,  &c.  to  the  church- 
wardens and  overseers  of  every  such  parish  and  their  successors,  in  trust  for  the  parish ;  and  such 
churchwardens  and  overseers,  &c.  are  empowered  to  take  and  hold  in  the  nature  of  a  body  cor- 
porate all  buildings,  lands,  &c.  belonging  to  such  parish : — Held,  that  the  act  made  the  church- 
wardens and  overseers  a  corporation  of  a  peculiar  kind,  differing  from  ordinary  corporations, 
the  object  of  it  being  the  care  and  proper  management  of  the  parochial  property,  and  that  it  was 
competent  for  any  one  of  the  churchwardens  or  overseers  to  authorise  a  distress  for  rent  in  arrear. 
Certain  land  was  vested  in'  trustees  upon  trust  to  apply  the  rents  to  the  repair  of  a  parish 
church.  Those  trustees  in  1818  demised  to  S.  for  ten  years,  and  again  in  1828  for  ten  years 
more,  which  lease  expired  in  1838.  During  the  lease  S.  assigned  to  the  plaintiff,  and  after 
the  expiration  of  it,  the  plaintiff  continued  in  possession  under  the  trustees,  paying  rent  to  them. 
The  trustees  afterwards,  and  after  the  69  Geo.  8,  c.  12  came  into  operation,  vis.  in  1842,  assigned 
by  deed  to  new  trustees,  two  of  whom  were  the  churchwardens  of  the  parish  at  the  time  that  a 
distress  for  rent  was  made: — Held,  that  the  payment  of  rent  to  the  old  trustees  was  evidence 
of  a  new  taking  under  them  as  tenant  from  year  to  year,  which  precluded  the  plaintiff  from 
contesting  the  title  of  the  old  trustees,  and  that  the  new  trustees,  who  claimed  under  them  by 
deed  of  assignment,  had  a  good  title  by  estoppel. 
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BsiA.  9/  FErar,  in  the  ooimty  of  tibe  city  of  Nonrieh,  and  seisiDg  oertim 
-  goods  and  chattels  of  the  plaintiff,  then  found  and  being 

GouLMwosm  in  and  npon  the  said  dose,  and  canying  away  the  same, 
KvittRs*     and  conTerting  and  disposing  thereof  to  their  own  nae. 
Plea,  not  guilty  by  statute  (11  Geo.  2,  c  19). 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  Norwich 
Spring  Assizes,  the  defendants  justified  the  trespasses  com- 
plained of  under  the  anthoritjr  of  a  warrant  of  distress  for 
lent  in  arrear,  signed  by  the  defendants.  Knights  and 
Elliott,  under  the  following  drcnmstanoes.  On  die  10th 
of  October,  1818,  Samuel  Mitchell,  Joseph  Stannard,  and 
six  others,  who  were  feoffees  of  the  land  and  premises  in 
question,  upon  trust  to  apply  the  rents  and  profits  to  the 
repair  of  the  parish  church  of  St.  Lawrence,  Norwich,  de- 
mised the  same  to  the  said  J.  Stannard  for  the  term  of 
ten  years  next  ensuing  the  11th  of  October  dien  instant, 
at  an  annual  rent  payable  half-yearly,  on  the  5th  of  April 
and  the  11th  of  October.  In  the  month  of  January,  1820, 
the  said  Joseph  Stannard,  with  the  consent  of  his  co- 
trustees, under-let  the  premises  to  one  Charles  Beevor, 
who  shortly  afterwards  gave  up  possession  thereof  to  the 
plaintiff,  to  whom  Stannard  and  the  other  feoffees  granted 
a  sub-lease  for  the  remainder  of  the  term,  and  at  the  ex- 
piration thereof  demised  them  to  the  plaintiff  for  another 
term  of  ten  years,  to  expire  on  the  29th  of  September,  188& 
After  that  period  no  fresh  lease  was  granted,  but  the  plain- 
tiff had  continued  to  occupy  the  premises  up  to  the  pre- 
sent time,  paying  rent  to  the  trustees,  who  gave  him  re- 
ceipts for  it ;  and  amongst  others  a  receipt  was  given  for 
a  half-year's  rent  up  to  the  11th  of  October,  1841,  which 
was  signed  by  Samuel  Mitchell,  one  of  the  feoffees.  By 
indenture,  dated  the  6th  of  March,  1842,  the  surviving 
trustees  conveyed  their  interest  in  the  premises  to  eight 
new  trustees,  two  of  them  being  the  defendants  Knights 
and  Elliott,  by  whose  authority  the  distress  was  made,  and 
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who  at  the  time  of  the  entry  and  aeisnre  were  alao  chnrch^  BmA.  qfPUn^ 
wardens  of  the  pariah  of  St.  Lawrence.  At  the  trial  Byle^,    -   ^^^'  - 
Serjt.,  objected,  that  the  defendants  had  failed  to  establish  GovLDcwoBTa 
any  justification  for  the  trespasses  complained  of,  inasmudi     .  Kmom. 
as  the  new  trustees  named  in  the  deed  of  1842  took  no 
interest  in  the  land,  because  by  the  stat.  59  Geo.  8,  c.  12, 
s.  17^  the  legal  estate  in  all  property  held  for  parochial 
purposes  vested  in  the  churchwardens  and  overseers  as  a 
body  corporate  for  the  time  being ;  citing  Dfit  d.  Jachion  v. 
Miley  (a),  and  Doe  d.  Norton  v.  fVeb$ter  {b).     The  kamed 
Judge,  however,  directed  the  jury  to  find  their  verdict  for 
the  defendants,  but  gave  the  plainti£F  leave  to  move  to 
enter  a  vlerdict  for  him. 

Bjfka,  Serjt.,  (April  24),  moved  accordingly. — ^First,  the 
legal  estate  vested  in  the  churchwardens  and  overseers 
of  the  poor  of  the  parish,  under  the  provisions  of  the  69 
Geo.  8,  c.  12,  s.  17.  By  that  section  it  is  enacted,  ''that 
aU  buildings,  lands,  tenements,  and  hereditaments  which 
shall  be  purchased,  hired,  or  taken  on  lease  by  the  church- 
wardens and  overseers  of  the  poor  of  any  parish,  by  the 
authority  of  and  for  any  of  the  purposes  of  this  act,  shall 
be  conveyed,  demised,  and  assured  to  the  churchwardens 
and  overseers  of  the  poor  of  every  such  parish  respectively, 
and  their  successors,  in  trust  for  the  parish;  and  such 
churchwardens  and  overseers  of  the  poor,  and  their  suc- 
cessors, shall  and  may  and  they  are  hereby  empowered  to 
accept,  take,  and  hold,  in  the  nature  of  a  body  corporate^ 
for  and  on  behalf  of  the  parish,  all  such  buildings,  lands, 
and  hereditaments,  and  also  all  other  buildings,  lands, 
and  hereditaments  belonging  to  sndi  parish."  In  Doe  v. 
HUey,  it  was  held  that  that  act  vested  in  the  church- 
wardens and  overseers  all  buildings  and  lands  belonging 


(a)  10  a  &  a  885;  5  M.  &         (5)  12  Ad.  &  EIL  442 ;  4  Per. 
Ry.  706.  h  D.  470. 
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Mxeh.  of  PUat,  to  the  parish,  not  merely  where  the  profits  thereof  were 
'  ^    applicable  to  the  relief  of  the  poor,  but  where  they  were 

OouLDswoRTH  appUcablc  to  the  purposes  for  which  church  rates  are  levied. 
KNioHTe.  And  that  case  was  acted  upon  by  this  Court  in  Alderman 
T.  Neaie  (a).  Therefore,  since  the  passing  of  that  statute, 
the  interest  of  the  trustees  ceased,  and  they  had  no  au- 
thority to  convey,  but  the  property  became  vested  in  the 
churchwardens  and  overseers:  consequently,  a  distress 
authorized  by  the  trustees  would  be  illegal.  Then,  se- 
condly, although  two  of  these  defendants  were  church- 
wardens, the  legal  estate,  if  it  vested  in  the  parish  officers 
at  all,  vested  in  them  as  a  body  corporate ;  and  without 
calling  a  meeting  and  obtaining  the  authority  of  a  ma- 
jority of  those  present,  the  distress  would  be  illegal.  Now 
here  the  distress  was  authorized  by  two  only  out  of 
four  of  the  body  corporate,  because  in  this  parish  there 
were  two  overseers  who  in  no  way  acted  in  or  authorized 
the  making  of  the  distress.  And  it  is  dear  that  the  two 
churchwardens,  not  being  a  majority  of  the  body  corporate, 
-could  have  no  power  to  distrain.  IParke,  B. — ^The  tenant 
is  estopped  from  disputing  the  title  of  the  old  trustees,  to 
whom  he  has  paid  rent  since  the  expiration  of  the  lease, 
and  if  so,  is  he  not  estopped  as  to  the  title  assigned  by 
them  to  the  new  trustees?]  It  is  submitted  that  the 
deed  of  the  5th  of  March,  1842,  was  inoperative,  as  the 
property  had  then  become  vested  in  the  parish  officers, 
and  nothing  passed  under  it,  and  consequently  there  was 
,no  valid  assignment  to  the  new  trustees.  In  WhUtan  v. 
.Peacock  (6),  a  lessor  having  only  an  equitable  estate  in  a 
^certain  field,  in  1762  demised  a  portion  of  the  field  to  a 
.lessee  for  ninety-nine  years.  In  1778,  the  lessor,  having 
acquired  the  legal  estate  in  the  field,  demised  the  residue 
of  the  field  to  the  lessee  for  the  same  term,  by  an  indenture 
which  recited  the  former  lease,  and  stipulated  for  its  con- 

(a)  4  M.  &  W.  704.  .  (A)  2  Bing.  N.  C.  411 ;  2  Scott,  630. 
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tinmng  in  force,  but  provided  that  no  more  rent  should  be  £m*.  of  PUtu, 
paid  for  tbe  entire  field  than  was  paid  for  tbe  part  first  ^  *   ^ 

demised,  and  that  the  rent  to  be  paid  for  the  entire  field  Gouldswortit 
was  meant  to  be  the  same  as  that  reserved  for  the  first  Kkio'hts. 
portion  of  it ;  it  was  held,  that  the  assignee  of  the  rever- 
sion could  not  sue  the  assignee  of  the  lessee  upon  the 
covenants  in  the  lease  of  1762.  And  in  Doe  d.  Higginn 
botham  V.  Barton  (a),  where  a  tenant,  let  into  possession  hj 
mortgagor  before  mortgage,  subsequently  paid  his  rent 
to  the  mortgagee,  it  was  held,  in  ejectment  hj  the  mort- 
gagor against  the  tenant,  that  the  latter  might  defend 
himself  by  showing  that  there  had  been  a  prior  mortgage, 
aQd  that  he  had  received  notice  from  the  prior  mortgagee 
to  pay  rent  to  him,  and  had  paid  it  accordingly,  as  the 
tenant  did  not  thereby  deny  that  the  mortgagor,  who  gave 
him  possession,  had  title,  but  simply  that  the  lessor  of  the 
plainiiff  had  a  good  derivative  title.  [Parke,  B. — ^The 
Ck>urt  will  look  into  the  authorities,  and  consider  whether 
a  rule  ought  to  be  granted  in  this  case.] 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  now  delivered  by 

Pa&ke,  B. — In  this  case,  in  which  a  motion  was  made 
the  day  before  yesterday  by  my  Brother  Byles  for  a  new 
trial,  we  are  of  opinion  that  there  should  be  no  rule. 

It  was  an  action  of  trespass  for  taking  goods,  to  which 
the  general  issue  was  pleaded  by  statute.  The  statute  was 
the  11  G«o.  2,  c.  19,  and  the  defence,  that  the  defendants 
were  authorized  to  distrain  for  rent  in  arrear. 

The  case  appeared  to  be  this.  Certain  land  was  vested 
in  trustees,  upon  trust  to  apply  the  rents  to  the  repair  of  a 
parish  church  in  Norwich.  These  trustees  in  1818  demised 
to  one  Stannard  for  ten  years.     In  1828  they  again  de- 

(a)  3  Per.  &  D.  194;  11  Ad.  &  Ell.  307. 
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MaOL  tf  Pimu,  mised  for  ten  years^  which  expired  in  1888.    During  tiiis 
^         '  ^    lease^  Stannard  assigned  to  the  plaintiff^  and  after  the  ex- 

OovLMwoKTH  piration  of  it  the  plaintiff  continued  in  possession  under 
Kmown.     the  trostees,  paying  rent  to  them.    The  trostees  after- 
wards assigned  by  deed  to  new  tmstees,  two  of  whom  were 
the  churchwardens  of  the  parish  at  the  time  of  the  dis- 
tressj  and  these  authorized  the  seizure  to  be  made. 

My  Brother  Byles  objected  at  the  trial,  that,  by  59  Geo. 
8,  c.  12,  s.  17,  the  legal  estate  in  the  trust  land  was  trans- 
ferred to  the  churchwardens  and  overseers  of  the  parish  as 
a  corporation,  and  cited  the  case  of  Doe  d.  Jackson  v.  HUey  (a)^ 
on  the  authority  of  which  this  Court  acted  in  Alderman  y. 
Neaie  {b) .  The  decision  in  Doe  ▼.  ^ley  has  been  questioned 
by  the  Court  of  Queen's  Bench  in  the  case  of  AUdaon  v. 
Stark  (c)}  and  on  that  account,  and  also  considering  the 
observations  of  the  Vice-chancellor  of  England,  in  the  case 
oi  Attomey-Oeneral  y.  Levrin(d),  as  to  the  statute  not  ex- 
tending to  trusts  for  special  parochial  purposes,  we  should 
probably  have  granted  a  rule  if  the  case  had  turned  upon 
this  question.  But  it  does  not ;  for  conceding  that  by  the 
operation  of  the  statute  the  legal  estate  was  transferred  to 
the  churchwardens  and  overseers  in  1819,  it  was  a  corpo- 
ration of  a  peculiar  kind,  differing  from  all  ordinary  cor- 
porations; and  considering  the  objects  for  which  the  sta- 
tute made  the  parochial  officers  a  corporation,  which  was 
the  care  and  proper  management  of  the  parochial  property, 
we  have  no  doubt  that  it  was  competent  for  any  one 
churchwarden  or  overseer  to  make  or  order  a  distress  to 
be  made  without  calling  a  meeting  of  all,  and  having  the 
authority  of  the  majority  of  those  present.  The  defend- 
ants were  therefore  entitled  to  a  verdict  on  this  ground. 

Another  answer  was  given  by  the  Court  to  my  Brother 
Byktfe  application,  which  I  notice,  that  we  may  not  be 

(a)  10  B.  &  Cr.  885.  £11.  255. 

(6)  4  M.  &  W.  704.  {d)  8  Sim.  366. 

(e)  1  Per.  &D.  183;  9  Ad.  & 
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supposed  to  have  acquiesced  in  hia  argument.  It  was  Eteh.  of  PUat, 
this.  The  plaintiff  had  paid  rent  to  the  old  trustees  more  ^  ^  ^ 
than  once,  and  this  was,  no  doubt,  evidence  of  a  new  taking  Gouldbwobth 
under  them,  as  tenant  from  year  to  year,  and  such  new  Kmiohts. 
taking  precluded  the  plaintiff  from  contesting  the  title  of 
the  old  trustees,  and  consequently  that  of  the  new  trus- 
tees, who  claimed  under  them  by  an  assignment  by  deed, 
and  had  a  good  title  by  estoppel,  supposing  that  the  estate 
had  already  passed  to  the  corporation  of  churchwardens 
and  overseers.  But  my  Brother  Bylea  contended,  that  as 
the  old  trustees  had  no  title  at  all,  nothing  would  pass  by 
their  grant  to  the  new  trustees,  and  he  referred  to  two  re- 
cent cases  as  establishing  this  proposition,  which  the  Court 
have  since  had  an  opportunity  of  examining.  Neither  of 
those  cases  is  applicable.  The  first  was  that  of  Wkition 
V.  Peacock  (a),  in  which  the  substance  of  the  marginal  note 
is,  that  if  a  person,  who  has  an  equitable  estate  only,  de- 
mises by  deed,  and  then  conveys  the  reversion,  the  assig- 
nee cannot  maintain  an  action  on  the  covenants  in  the 
lease.  That  is  very  inaccurate.  The  point  decided  was 
tins : — ^A  copyholder  devised  his  estate  to  another,  without 
surrendering  to  the  use  of  his  will.  The  devisee  of  the 
devisee,  who  of  course  had  no  estate  at  all,  either  legal  or 
equitable,  demised  part  of  the  copyhold  by  deed,  and  the 
lessee  covenanted  to  pay  rent,  and  assigned  the  lease.  The 
heir-at-law  of  the  devisor  afterwards  surrendered  to  the 
use  of  the  second  devisee,  who  afterwards  demised  another 
part  of  the  copyhold  to  the  same  lessee,  and  instead  of 
granting  a  fresh  lease  to  the  lessor  of  the  part  before  de- 
mised, took  a  covenant  from  him  to  perform  the  covenants 
in  that  lease.  The  lessor  afterwards  surrendered  the  copy- 
hold to  another;  and  the  question  was,  whether  the  sur- 
renderee could  maintain  an  action  on  these  covenants 
against  the  assignee  of  the  lessee.    The  Court  held  most 

(a)  2Bmg.N.C.411. 
VOL.  XI.  A  A  H.  W. 
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Sxeh.  qfPUat,  properlv  that  no  such  action  wonld  lie.    No  reasons  are 

1A4S  *      *       * 

'   ^     given,  but  there  is  clearly  a  satisfactory  one ;  for  the  re- 

OouLDswoRTH  yersiou  by  estoppel  on  the  first  lease  was  not  a  copyhold 

KyioBTs.      transferable  by  surrender  and  admittance.      The  other 

case  referred  to  was  Doe  d.  Higginbotham  y.  Barton  {a). 

In  that  case,  one  who  had  only  an  equity  of  redemption, 

granted  a  mortgage  to  the  lessor  of  the  plaintiffs,  who 

brought  an  ejectment;  and  the  defendants,  the  tenants, 

were  permitted  to  shew  that  there  was  a  prior  mortgage, 

and  that  the  first  mortgagee  had  given  notice  to  them  to 

pay  to  him.    This  was  equivalent  to  shewing  eviction  by 

title  paramount. 

We  are  of  opinion,  however,  on  the  first  ground,  that 

the  defendants  were  clearly  entitled  to*  a  verdict,  as  the 

churchwardens,  both  or  either,  had  authority  to  order  a 

distress. 

Rule  refused. 

(a)  3  Per.  &  D.  194. 


April  22.  SiHFSON  V.  Beadt. 

The  Stat  5&6  UOLE  moved  for  a  rule  calling  upon  the  defendant  to 
s.*i/entctt,thBt  ®^®^  cause  why  this  action  should  not  be  discontinued 
from  and  after  -^thout  payment  of  any  costs ;  or  why  all  further  proceed- 
the  act,  the  ings  therein  should  not  be  stayed.  By  the  affidavits  in 
tract"  in  sr28  Bupport  of  the  application,  it  appeared  that  the  action  was 
I^76*?hIu"Dot'  coninienced  on  the  3rd  of  March,  1842,  and  was  brought  to 
extend  or  be      rccover  a  penalty  of  £50  and  costs  under  the  5  &  6  Will.  4, 

conttnied  to  ex-  m.  */ 

tend  to  any  c.  76,  s.  53,  in  consequencc  of  the  defendant  having  acted 
S^it  thatTuch  **  ^  Councillor  of  the  borough  of  Lichfield  at  a  time  when 
noraiteTthe*^  ^®  "^^^  disqualified  to  be  or  to  act  as  a  councillor  under 
conitruction  to    sect.  28  of  the  Same  act,  by  reason  of  his  having  a  share  or 

be  pat  upon  the 

previous  act,  so  far  at  it  related  to  any  action  commenced  before  the  lOth  August,  1842,  when 

the  latter  act  passed. 
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interest  in  an  indenture  of  lease  granted  by  the  eorpo-  Sxeh,  of  Pleats 


1843. 


ration  of  Lichfield  to  one  John  Robinson,  in  which  were 
contained  the  usual  covenants  for  payment  of  rent,  repairs,       Simpson 
&c.    It  had  been  decided  that  a  lease  was  a  ''contract^'       Ready. 
within  the  meaniug  of  that  section  (a).     The  declaration 
was  delivered  on  the  24th  March,  1842 ;  the  defendant 
pleaded  on  the  29th  April,  1842,  and  obtained  an  order  to 
amend  his  plea  on  the  12th  July,  1842.    Afterwards,  viz. 
on  the  10th  August,  1842,  the  stat.  of  5  &  6  Vict.  c.  104, 
was  passed,  whereby,  after  reciting  that  doubts  had  arisen 
as  to  the  extent  and  meaning  of  the  words  "  contract "  and 
''  office  or  place  of  profit ''  in  the  28th  section  of  the  act  5  &  6 
Will.  4,  c.  76,  and  the  corresponding  section  in  the  Irish  act 
of  8  &  4  Vict.  c.  108,  and  that  it  was  expedient  that  such 
doubts  should  be  removed,  it  was  enacted,  "thht  from  and 
ofier  the  passing  of  this  act,  the  word  '  contract '  in  the  said 
respectiYe  enactments  shall  not  extend  or  be  construed  to 
extend  to  any  lease,  sale,  or  purchase  of  any  lands,  tene- 
ments, or  hereditaments,  or  to  any  agreement  for  any  such 
lease,  sale,  or  purchase,  or  for  the  loan  of  money,  or  to  any 
security  for  the  payment  of  money  only.'^     Sections  8  &  4 
enabled  the  defendants  in  any  actions  commenced  before 
the  passing  of  that  act  for  the  recovery  of  any  pecuniary 
penalty  or  penalties  incurred  under  the  said  enactmenta 
(by  reason  of  any  extension  or  construction  of  the  word 
''  contract ''  therein  contained,  beyond  or  different  from 
what  is  therein  enacted,)  to  apply  to  the  Court  or  a  Judge 
for  an  order  to  discontinue  such  action,  upon  payment  of 
the  costs  thereof  out  of  pocket.     Sect.  5  provided  and 
enacted,  that  in  all  cases  in  which  such  actions  should 
have  been  commenced  at  any  time  subsequent  to  the  8th 
February,  1842,  (which  was  the  case  here),  it  should  be 
competent  for  such  Court  or  Judge  as  aforesaid  to  make 
such  order  as  aforesaid  for  discontinuing  the  same,  without 

(a)  Reg.  v.  Ycrh,  2  Gale  &  D.  105. 
A  A  2 
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Bxe^  qf  Pieat,  payment  of  any  costs,  and  upon  making  such  order  such 
action  should  be  forthvdth  discontinued*  Cbfe  submitted 
that  although  sections  8  &  4  appeared  to  be  confined  to 
applications  made  at  the  instance  of  the  defendant  only,  yet 
that  section  5  was  not  so  limited;  and  that  the  Court, 
either  by  virtue  of  that  section,  or  of  their  general  jurisdic- 
tion over  the  proceedings  in  their  C!ourt  (a),  might  make 
the  order  now  applied  for.  He  also  submitted  that  in 
consequence  of  the  passing  of  the  5  &  6  Vict.  c.  104,  this 
action  could  not  be  supported :    Wame  y.  Bererford  (b). 

Fabke,  B. — ^When  an  act  of  Parliament  is  repealed,  the 
law  is  as  if  it  had  neyer  passed ;  but  here  the  first  sec- 
tion of  the  stat.  5  &  6  Vict.  c.  104  merely  alters  the  hiw  as 
laid  down  in  Reg.  y.  York  (c),  with  respect  to  proceedings 
commenced  after  the  passing  of  that  act.  This  is  evident 
firom  the  subsequent  clauses,  which  enable  a  defendant  to 
obtain  a  stay  of  proceedings  upon  payment  of  the  costs  out 
of  pocket.  You  may  take  a  rule  nisi  if  you  like;  but  I 
am  clearly  of  opinion,  that  unless  the  defendant  chooses  to 
make  such  an  application,  the  penalty  may  be  recovered, 
notvdthstanding  any  thing  contuned  in  the  5  &  6  Vict, 
c.  104. 

Alde&son,  B.,  and  Bolfe,  B.  (d),  expressed  themselves 
clearly  of  the  same  opinion,  whereupon 

Cole  declined  to  take  any  rule. 

(a)  Cocker  v.  Tempest,  9  Dowl.         (c)  2  Gale  &  D.  105. 
P.  C.  306.  (d)  Lord  Alnnger,  C.  B.,  bad  left 

(i)  2  M.  &  W.  848.  the  Court. 
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Exck.  qf  Pleat, 
1843. 

IsHBRWOOD  V.  Whitmobe  and  Others,  Assignees  of 

Jabbatt,  a  Bankrupt.  jpril  28. 

Assumpsit.  The  first  count  of  the  declaration  stated^  An  allegation 
that  before  and  at  the  time  of  the  making  of  the  agreement  ^oods  u  not^ 
next  thereinafter  mentioned,  the  plaintiff  was  possessed  and  p3r  oU  de- 
had  possession  of  divers  goods,  to  wit,  2000  hats,  of  the  value,  i>v«nr  or  offer 

J        .        ^  «i,,rt.rvrv      «!  •  -I  1      «  1  M   *       to  delWer  doied 

to  Wit,  of  £1000,  which  goods  then  were  the  property  of  the  cuks,  said  to 
defendants,  subject  to  a  lien  which  the  plaintiff  then  had  but^ey  s^^id 
thereupon,  the  said  lien  then  being  of  great  value,  to  wit,  Jj^ch  a^wa***that 
of  the  value  of  J6250 ;  and  thereupon,  before  the  commence-  the  party  may 

have  a  reason- 

ment  of  the  suit,  to  wit,  on  the  2drd  day  of  July,  1842,  it  able  opportu- 
was  agreed  between  the  plaintiff  and  the  defendants,  that  rn^g^them'a^d" 
the  plaintiff  should  deliver  up  to  the  defendants  the  said  of  awertdning 

^  *^  whether  what 

goods  and  abandon  his  said  hen  thereon,  and  that  the  de-  he  has  bargain- 
fendants  should  therefore  pay  the  plaintiff  the  sum  of  j6250  ^nted  for  hu 
upon  the  deliveiy  of  the  said  goods  to  the  defendants.  •«ceptance. 
The  declaration  then  alleged  mutual  promises,  and  averred 
that  after  the  making  of  the  said  agreement  and  promises, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  plaintiff  was  ready  and 
willing  and  then  tendered  and  offered  to  deliver  up  the 
said  goods  to  the  defendants,  and  to  abandon  his  said  lien 
thereon,  and  then  requested  the  said  defendants  to  accept 
the  said  goods  and  the  said  abandonment  of  the  said  lien 
of  the  plaintiff,  and  to  pay  the  plaintiff  the  said  sum  of 
£260 ;  and  although  the  plaintiff  had  always  performed  the 
said  agreement  in  all  things  on  his  part  to  be  performed, 
yet  the  defendants,  not  regarding,  &c.,  did  not  nor  would, 
when  they  were  so  requested,  or  at  any  time  before  or 
since,  accept  the  said  goods  or  any  of  them,  or  the  abandon- 
ment of  the  said  lien  of  the  plaintiff,  or  pay  the  plaintiff  the 
said  sum  of  £250  or  any  part  thereof,  but  then  and  always 
neglected  and  refused  so  to  do. 
There  was  a  second  count  upon  an  account  stated.    The 


348  CASES   IN   THE   BXCHBQUSE^ 

jSrcA.  rf  PietUf  defendants  pleaded,  first,  non  assiunpsermit;  secondly,  a  tra- 

1843 

^  verse  of  the  tender  of  the  hats,  as  alleged  in  the  declaration. 
isuRwooo  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Whitmorb.  sittings  after  last  term,  it  appears  that  the  hats  originally 
belonged  to  one  Arthur  Jarratt,  who  had  become  bankrupt, 
and  the  defendants  were  his  assignees.  Jarratt  had,  pre- 
viously to  his  bankruptcy,  deposited  these  hats  with  the 
plaintiff,  who  had  a  lien  upon  them  for  J6250,  the  amount 
claimed.  A  long  correspondence  took  place  between  the 
plaintiff  and  defendants  after  the  bankruptcy,  and  which 
was  given  in  evidence,  by  which  it  was  agreed  that  the  de- 
fendants should  discharge  the  lien  and  take  the  hats.  The 
defendants  accordingly  went  for  the  hats  to  a  wharf  where, 
as  they  had  been  previously  informed,  the  hats  would  be  de- 
livered to  them  on  payment  of  the  money;  and  were  there 
shewn  two  closed  casks,  which  they  were  told  contained  the 
hats,  but  the  persons  who  had  the  charge  of  them  refused 
to  allow  the  defendants  to  open  the  casks  or  to  inspect  their 
contents.  On  this  state  of  facts,  it  was  objected  for  the 
defendants,  that  in  order  to  make  out  the  allegation  in  the 
declaration  that  a  tender  had  been  made,  it  ought  to  have 
been  shewn  that  the  hats  were  offered  in  such  a  way  that 
the  defendants  had  an  opportunity  of  inspecting  them.  The 
Lord  Chief  Baron,  reserving  leave  to  the  defendants  to 
move  to  enter  a  nonsuit,  left  it  to  the  jury  to  say  whether 
they  were  satisfied  that  the  defendants  had  by  the  contract, 
as  collected  from  the  correspondence,  agreed  to  take  the 
hats  without  requiring  an  inspection  of  them  or  not,  and 
they  found  that  the  defendants  were  not  to  have  an  inspec- 
tion of  them,  and  gave  their  verdict  for  the  plaintiff,  with 
£250  damages. 

M.  D.  HiU  having  obtained  a  rule  to  enter  a  nonsuit  on 
the  point  reserved,  or  for  a  new  trial,  on  the  ground  that  the 
learned  Judge  had  misdirected  the  jury,  in  leaving  to  them 
the  question  whether  there  was  an  agreement  to  take  the 
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hats  without  inspection,  there  being  no  evidence  of  such  a  Exck.  of  pUm, 
contract ; 

Piatt  and  Byles,  Serjts.,  now  shewed  cause. — ^A  party  ten- 
dering goods  in  pursuance  of  a  contract  is  not  bound  to 
allow  an  inspection  of  them  in  the  first  instance,  and  if  the 
party  to  whom  they  are  offered  refuses  to  receive  them,  he 
does  so  at  his  peril.    It  is  otherwise  where  there  is  a  con- 
tract for  the  purchase  of  goods  by  sample,  in  which  case 
the  buyer  is  always  entitled  to  inspect  the  bulk  before  he 
can  be  compelled  to  pay  for  it.    Sut  when  a  chattel  is 
identified  by  description,  as  was  the  case  here,  no  such  right 
exists,  for  the  property  passes  by  the  contract.    {Parke,  S. 
— ^There  is  here  no  question  about  the  passing  of  the  pro- 
perty; for  inasmuch  as  the  plaintiff  claims  only  a  lien 
upon  the  hats,  they  are  admitted  to  have  belonged  to  the 
defendants  from  the  beginning.     The  casks  might  have 
contained  nothing,  or  anything  else  than  the  hats.     Ought 
you  not  to  have  given  the  parties  a  reasonable  opportunity 
of  seeing  whether  or  not  the  hats  were  there?    There  is 
nothing  to  shew  any  contract  that  he  was  to  purchase  the 
hats  without  looking  at  them.    Alderaon,  B. — It  is  clear 
they  agreed  to  buy  the  hats  without  reference  to  the  qua- 
lity;   but  does  it  follow  that  they  were  to  do  so  with- 
out seeing  them  ?]    But  although  there  may  be  a  right  of 
inspection,  it  does  not  merely  follow  that  it  is  a  condition 
precedent;  and  an  inspection  in  this  case  would  have  been 
attended  with  much  inconvenience,  as  it  could  not  have 
been  had  without  taking  out  all  the  hats,  which  would 
amount  to  several  thousands.     In  Pettit  v.  Mitchell  (a),  it 
was  held  that  the  purchaser  of  goods  at  an  auction  is 
not  entitled  to  measure  them  before  he  paid  the  money. 
[Parke,  B. — In  that  case  the  purchaser  had  an  opportunity 
of  inspecting  the  lots  before  they  were  put  up  for  sale,  as 
two  days  were  given  to  inspect  the  articles  before  the  day 

(a)  Law  J.,  vol.  12,  N.  S.,  C  P.  9. 
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Exeh,  rf  Pieoi,  of  sale.]     In  the  present  case  the  jnry  have  fonnd  that  by 

*,  ^     the  terms  of  the  contract  the  defendants  were  not  to  have 

I8HBRW00D     an  opportunity  of  inspection.     [Parke,  B. — ^Yes,  but  the 

Whztmoee.     meaning  of  that  wasj  that  they  i^ere  not  to  have  the  option 

that  ordinary  persons  have ;  that  is^  without  inspection  so 

as  to  ascertain  the  value.]    The  defendants  in  making  the 

agreement  relied  upon  the  honour  of  the  plaintiff  to  deliver 

the  article  correctly  and  according  to  contract^  and  the 

juiy  must  be  taken  as  finding  aflSrmatively  the  existence 

of  such  a  contract. 

M.  D.  HiUf  BaUf  and  Gak,  in  support  of  the  rule^  were 
stopped  by  the  Court. 

PabkE;  B. — It  is  perfectly  dear  in  this  case  that  there 
was  no  tender  of  these  goods.  A  tender  of  goods  does  not 
mean  a  delivery  or  offer  of  packages  containing  them^  but 
an  offer  of  those  packages^  under  such  circumstances  that 
the  person  who  is  to  pay  for  the  goods  shall  have  an  op- 
portunity afforded  him^  before  he  is  called  on  to  part  with 
his  money^  of  seeing  that  those  presented  for  his  acceptance 
are  in  reality  those  for  which  he  has  bargained.  We  so  de- 
cided when  this  case  was  before  us  on  the  argument  of  the 
demurrer^  and  by  which  decision  we  mean  to  abide  (a) .  This 
case  is  quite  distinguishable  from  that  oiPettit  v.  MitcheU, 
which  has  been  relied  on  by  the  plaintiff;  for  looking  at 
the  contract  of  sale  in  that  case^  it  was  evidently  part  of  the 
agreement  between  the  parties^  that  after  the  sale  the  lots 
were  to  be  taken  away  by  the  purchaser  without  any  further 
inspection.  The  next  question  here  however  is,  whether 
the  Lord  Chief  Baron  was  right  in  leaving  it  to  the  juiy 
to  say  whether  there  had  been  a  special  contract  to  take 
these  goods  without  any  inspection,  to  see  if  they  were 
really  those  bargained  for.  I  am  satisfied  that  he  did  not 
mean  to  put  the  question  to  them  in  that  sense;  there  was 
nothing  in  the  case  to  warrant  his  doing  so ;  but  that  they 

(a)  10  M.  &  W.  757. 


1843. 


BASTBB  TEBMj  6  VICT.  861 

were  to  say  whether  the  assignees  were  to  have  the  ordi-  Bxeh.rfPkm, 
naiy  opportunity  to  which  persons  purchasing  articles  are 
entidedi  namely,  of  inspecting  the  articles  they  have  de- 
livered to  them,  in  order  to  see  whether  they  were  of  the 
right  quality,  or  whether,  on  the  contrary,  they  were 
not  to  take  the  articles  such  as  they  were  deHvered  to 
the  plaintiff  by  the  bankrupt  Jarratt,  and  on  which  the 
plaintiff  had  a  hen.  If,  however,  it  is  said  that  the  Lord 
Chirf  Baron  left  to  the  jury  to  say  whether  the  assignees 
had  agreed  to  take  whatever  the  cask  might  have  con* 
tained,  I  do  not  think  there  was  any  warrant  for  his 
leaving  such  a  point;  but,  as  I  have  said  before,  I  am 
satisfied  he  did  not  mean  that,  but  m^ely  that  they  were 
not  to  have  an  opportunity  of  seeing  if  the  articles  were 
merchantable.  That  appears  to  me  to  be  the  true  ques- 
tion, and  the  verdict  of  the  jury  affirming  that  proposition 
was  perfectly  right,  and  amounts  to  a  finding  that  the 
defendants  were  to  take  these  hats,  whatever  their  quality. 
An  authority  for  this  position  is  furnished  in  Co.  Litt. 
208.  a.,  where  it  is  said,  "  the  feoffee  may  tender  the  money 
in  purses  or  bags,  without  shewing  or  telling  the  same,  for 
he  doth  that  which  he  ought,  viz.  to  bring  the  money  in 
purses  or  bags,  which  is  the  usual  manner  to  carry  money 
in,  and  then  it  is  the  part  of  the  party  that  is  to  receive  it 
to  put  it  out  and  tell  it.''  For  that  position  Wad^s  case  (a) 
is  cited  as  an  authority,  and  shews  that  the  party  to  whom 
the  tender  is  made  ought  to  have  an  opportunity  of  seeing 
the  money  or  goods  which  are  the  subject  of  it.  The  ver- 
dict for  the  plaintiff  on  the  first  plea  must  therefore 
remain,  but  on  the  plea  of  tender  it  must  be  entered  for 
the  defendant. 

Aldbrson,  B. — I  am  of  the  same  opinion.    The  jury 
have  found  by  their  verdict,  and  I  think  reasonably  and 

(a)  5  Rep.  115. 
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IfBSKWOOD 

r. 
Whitmokb. 


Bxeh.  of  PUoM,  properly  found,  that  the  bargain  between  these  parties 
was,  that  the  assignees  were  to  take  the  hats  in  the  aotual 
condition  in  which  they  then  were,  provided  that  those 
sent  were  the  very  identical  hats  received  by  Isherwood 
from  the  bankrupt.  Provided  that  condition  was  complied 
with,  the  assignees  were  bound  to  take  the  hats  in  whatever 
condition  they  might  then  be,  and  would  have  no  right  to 
inspect  them  for  the  purpose  of  seeing  that  they  were  then 
in  a  marketable  state.  Such  is  in  substance  the  finding 
of  the  jury;  and  I  think  that  on  these  pleadings  it  was 
necessary  to  satisfy  them,  that  the  defendants,  before  they 
were  required  to  pay  down  the  money,  had  an  opportunity 
of  inspecting  the  articles,  in  order  to  see  that  they  were 
the  same  hats.  It  appears  from  the  evidence  that  they 
were  sent  in  two  covered  cases,  and  the  question  comes  to 
this,  were  the  assignees  bound  to  take  the  word  of  Isher- 
wood that  those  hats  really  were  contained  in  those  cases, 
or  had  they  not  a  right  to  see  that  Isherwood  spoke  the 
truth  in  this  respect,  before  they  were  called  on  to  pay 
for  the  article,  although  they  could  not  object  to  the  quality 
of  it? 


RoLFE,  B.,  concurred. 


Bule  absolute. 


May  1. 

Where  a  plea 
qualifies  the 
contract  itated 
in  the  declara- 
tion, and  intro- 
duces a  new 
stipulation  into 
it,  it  is  bad  as 
amounting  to 
the  general 
issue,  although 
in  truth  it  only 


Nash  v.  Bbeeze. 

Assumpsit.  The  declaration  stated,  that  it  was  agreed 
by  and  between  the  plaintiff  and  the  defendant,  that  the 
plaintiff  should  sell,  and  the  defendant  buy,  a  certain  mes- 
suage, farm,  and  lands,  for  the  sum  of  bs. :  that  it  was 
further  agreed,  that  the  defendant,  on  or  before  the  29th 
September  1842,  should  pay  for  the  tenant's  fixtures, 

sets  out  what  was  the  actual  agreement  between  the  parties. 
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xnaniirej  Sec,  which  should  be  left  by  the  plaintiff  on  the  29th  Bxeh.  of  Pteas^ 

of  September^  such  sum  as  should  be  determined  upon  by 

a  valuation^  in  case  it  should  be  made  over  before  the  29th 

of  September.    It  then  averred^  that  the  fixtures^  manure, 

&c.,  were  left  on  the  premises;  that  they  were  worth 

£1000;  and  assipied  as  a  breach,  the  non-payment  of 

that  sum  to  the  plaintiff. 

The  defendant  in  his  plea  set  out  the  achuU  agreement 
between  the  parties,  as  follows ;  that  the  said  agreement  in 
the  first  count  mentioned  was  a  certain  agreement  made  on 
the  27th  of  June  1842,  between  the  plaintiff  and  the  de- 
fendant, by  which  the  plaintiff  agreed  to  sell,  and  the  de- 
fendant to  buy,  all  the  messuage,  farm,  and  lands,  as  the 
same  were  comprised  in  a  certain  indenture  of  lease  of  the 
29th  of  April  1842,  for  the  residue  of  a  term  of  fourteen 
years.  The  plea  then  set  out  the  agreement  as  stated  in 
the  declaration,  and  proceeded  as  follows :  ''  That  it  was 
fturther  agreed,  that  the  plaintiff,  on  receiving  the  sum  of 
6s.,  and  such  sum  as  should  be  the  fair  and  reasonable 
value  of  the  fixtures,  manure,  &c.,  should  and  would  exe- 
cute a  proper  assignment  of  the  said  indenture  of  lease  for 
the  residue  of  a  term  of  fourteen  years,  subject  as  afore- 
said, unto  the  said  defendant ;  and  further,  that  upon  the 
execution  of  such  assignment  and  payment  made  as  afore- 
said, the  said  defendant  should  be  put  into  possession  of 
all  the  said  premises,  fixtures,  goods,  chattels,  &c.''  The 
plea  then  averred,  that  the  plaintiff  did  not  nor  was  he 
ready  and  willing  to  execute  an  assignment  of  the  said 
indenture  to  the  defendant,  nor  did  he  nor  was  he  ready 
and  willing  to  put  the  defendant  into  possession  of  the 
premises,  fixtures,  goods,  chattels,  &c. 

Special  demurrer,  assigning  for  causes,  amongst  others, 
that  the  plea  neither  confessed  nor  avoided  the  causes  of 
action  in  the  declaration  mentioned,  nor  traversed  any 
material  averment  therein,  and  that  it  amounted  to  the  ge- 
neral issue. — Joinder  in  demurrer. 


854  CASES   IN   THE   BXCHEQUEB, 

Sxch,  of  PUatt      Horn,  in  support  of  the  demurrer. — ^The  plea  is  bad^  as 
amounting  to  the  general  issue.    The  contract  alleged  in 
the  declaration  is,  that  the  defendant  was  to  pay  a  reason- 
able sum  for  the  fixtures  and  manure,  whereas  the  con- 
tract stated  in  the  plea  is,  that  the  defendant  was  not  to 
pay  the  money  until  an  assignment  had  been  made  of  the 
indenture  of  lease,  and  possession  given  of  the  premises 
and  fixtures.    It  therefore  states  a  contract  difierent  firom 
that  alleged  in  the  declaration,  instead  of  confessing  and 
avoiding  it.     The  agreement  stated  in  the  declaration 
is  an  agreement  without  a  condition,  but  that  set  forth 
in  the  plea  is  clogged  with  the  condition  that  the  plaintiff 
shall  execute  an  assignment  of  the  lease,  and  deliver 
possession  of  the  premises  and  fixtures.    The  contract 
stated  in  the  plea  qualifies  that  stated  in  the  declara- 
tion, and  in  substance  amounts  to  non  assumpsit.    What 
was  said  by  Tlndal,  C.  J.,  in  delivering  the  judgment 
of  the  Court  in  WhUtaker  v.  Mason  (a),    is   applicable 
to  the  present  case.     ''  We  think  this  plea,  which  seeks 
to   introduce  a  new  condition  into  the  special  promise 
stated  in  the  declaration,  does  not  admit  that  promise, 
and  excuse  the  non-performance  of  it,  but  does  in  effect 
deny  that  such  promise  was  ever  made.''    Hare  the  plea 
introduces  a  new  contract.    In  Brind  v.  Dak  (6),  which 
was  an  action  against  a  carrier  to   recover  the  value  of 
goods   delivered  to  him  to  be  taken  care  of  and  safely 
carried  by  him,  as  such  carrier,  in  his  cart  from  N.  to 
B.,  and  there  safely  delivered  by  him  for  the  plaintiff, 
but  which  were  lost  by  his  negligence,  the  defendant 
pleaded,  that  when  he  received  the  goods,  an  express  con- 
dition and  agreement  was  made  between  him  and  the 
plaintiff,  that  the  plaintiff  should  accompany  the  cart,  and 
watch  and  protect  the  goods  from  being  lost  or  stolen, 
but  that  he  neglected  and  refused  so  to  do ;  this  plea  was 
held  bad  on  special  demurrer,  on  the  ground  that  as  it 

(a)  2  Bing.  N.  C.  359;  2  Scott,  667.  {h)  2  M.  &  W.  775. 
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quafified  the  contract^  it  amounted  to  the  general  issue.  Bxch.  ^  PUtu^ 
So  here,  not  only  the  contract  stated  in  the  declaration  ^^^* 
is  qualified;  but  a  new  condition  is  alleged.  \Parke,  S.^ 
referred  to  Passenger  v.  Brooks,  as  correctly  reported  in 
1  Scott,  560,  but  mistakenly  in  1  Sing.  N.  C.  687.]  In  Alex- 
ander  y.  Ctordner  (a),  which  was  an  action  for  goods  bar- 
gained and  sold,  leave  was  refused  to  the  defendant  to 
plead  that  the  goods  were  sold  under  a  written  contract, 
which  the  plaintiff  had  not  complied  with,  as  evidence  of 
such  a  contract  might  be  given  under  the  general  issue. 
That  was  an  attempt  to  set  up  a  totally  different  contract 
firom  that  declared  on,  which  the  Court  refused  to  allow, 
as  it  amounted  to  the  general  issue. — He  also  cited  Kern- 
ble  V.  MiUs  (i),  and  Jones  v.  Nanney  (c),  as  overruling  Ed- 
munds  v.  Harris  {d). 

Ogle,  contra. — ^If  the  declaration  and  the  plea  are  looked 
to,  it  will  be  seen  that  the  defendant  could  not  raise  this 
defence  nnder  the  general  issue.  The  contract  declared 
on  is  not  that  which  was  in  fact  made  between  the  parties ; 
and  if  the  defendant  be  not  allowed  to  set  out  the  real 
contract  in  his  plea,  he  will  be  placed  in  this  difficulty,  that 
if  the  plaintiff  can  establish  his  case  without  producing  the 
written  agreement,  he  may  succeed  at  the  trial,  contrary  to 
the  merits  of  the  case,  as  in  that  case  he  would  not  be 
bound  to  prove  the  execution  of  the  assignment,  or  the 
giving  up  possession  of  the  premises  and  fixtures,  which 
were  acts  to  be  done  by  the  plaintiff  contemporaneously 
with  the  payment  of  the  money  by  the  defendant. 

Fabkb,  B. — ^I  think  the  plea  is  bad;  for  it  certainly 
qualifies  the  contract  stated  in  the  declaration,  and  intro- 


(a)  I  Scott,  281 ;  3  Dowl.  P.  C.      N.  R.  121. 
146.  (c)  1  M.  &  W.  359. 

(6)  1  Man.  &  Gr.  757 ;  2  Scott,         (d)  2  Ad.  &  £U.  414. 
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Exeh,  ofpteat,  duces  a  nev  condition  into  it^  and  therefore  amounts  to 
the  general  issue.  At  the  same  time^  the  plaintiff  had 
better  consider  whether  he  will  not  amend  his  declaration^ 
by  averring  that  he  has  always  been  ready  and  willing  and 
tendered  and  offered  to  execute  an  assignment  of  the  in- 
denture^ and  to  give  possession  of  the  premises  and  fixtures ; 
for  I  incline  to  think  that  those  acts  and  the  payment  of 
the  money  were  intended  to  be  contemporaneous.  If  the 
plaintiff  thinks  fit  to  amend  his  declaration,  there  will  be 
no  costs  on  either  side  (a). 


Aldebson,  B.,  and  Rolfe,  B,,  concurred. 

Leave  to  amend  accordingly. 

(a)  The  plaintiff  amended  his  declaration  pursuant  to  this  recommen- 
dation. 


Mayh 


Hesketh  V.  Fawcett. 

Assumpsit.  The  declaration  stated,  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  £100  for  work,  labour, 
and  materials,  and  in  £100  for  money  due  on  an  account 
stated.     Plea,  as  to  £10,  parcel  &c.,  a  tender,  and  payment 


Replication,  that  before  the  making  of  the  tender  alleged 


A  declaration 

in  assumpsit 

alleged,  that 

the  defendant 

was  indebted  to 

the  plaintiff  in 

jeiOO  for  work  •    4.     n      -4. 

and  labour,  and  01  that  SUm  mto  Court. 

in  jf  100  on  an 

account  stated. 

The  defendant    Jq  the  plea,  and  before  and  at  the  time  of  the  demand  and 

pleaded,  as  to 

£\0t  parcel  refusal  hereinafter  mentioned,  a  larger  sum  than  £10,  to 
that  sum."  Re-  ^*>  *^®  *^^"^  ^^  ^31,  being  part  of  the  money  in  the  de- 

plication,  that 

a  larger  sum  than  ^10,  to  wit,  £Z\f  being  part  of  the  monies  in  the  declaration  mentioned,  in- 
cluding the  said  sum  of  ;£  10,  was  due  on  account  of  one  and  the  same  of  the  causes  enaction  in 
the  declaration  mentioned,  and  that,  before  the  tender,  the  plaintiff  demanded  the  said  sum  of 
jf81,  which  the  defendant  refused  to  pay : — Held,  on  special  demurrer,  that  the  replication  was 
insuflScient,  as  it  did  not  shew  that  the  xSl  was  due  on  one  entire  contract. 

SembUf  tliat  where  a  sum  is  due  on  one  entire  contract,  as  on  a  bill  of  exchange  or  promis- 
sory note,  and  the  defendant  pleads  a  tender  of  a  smaller  sum,  the  plaintiff  may  reply  that  he 
demanded  the  larger  sum,  and  that  the  defendant  refused  to  pay  it. 
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claration  mentioned,  the  said  sum  of  £31  indnding  the  Exch.  of  Pleat, 

1843 
said  sum  of  £10^  was  due  from  the  defendant  to  the  plain-  '  ^ 

tiflf  on  account  of  one  and  the  same  of  the  said  causes  of      Hk«k«th 


9. 


action  in  the  declaration  mentioned^  to  wit,  the  said  cause      Fawcett. 

of  action  in  the  said  first  count  mentioned ;  and  that  before 

the  making  of  the  said  tender  in  the  plea  alleged,  to  wit, 

on  ice,,  the  plaintiff  demanded  of  the  defendant  payment 

of  the  said  sum  of  £31,  which  so  then  included  the  said 

sum  of  £10,  yet  the  defendant  did  not  pay  to  the  plaintiff 

the  said  sum  of  £31,  or  any  part  thereof,  but  then  wholly 

neglected  and  refused  to  pay  to  the  plaintiff  the  said  sum 

of  £31,  or  any  part  thereof. — Verification. 

Special  demurrer,  assigning,  among  other  causes,  that 
the  replication  admits  the  tender  of  the  sum  of  £10,  but 
does  not  avoid  the  effect  of  such  tender  by  shewing  a  sub- 
sequent demand  of  that  particular  sum,  and  also  that  the 
replication  does  not  shew  with  sufficient  certainty  that  the 
sum  of  £31  constituted  a  debt  due  upon  one  entire  con- 
tract.— Joinder. 

Cowling,  in  support  of  the  demurrer. — The  replication  is 
bad.  It  states  that  at  the  time  of  the  tender  a  larger  sum 
was  due  to  the  plaintiff,  which  before  the  tender  he  de- 
manded, and  the  defendant  refdsed  to  pay.  It  therefore 
admits  the  tender  of  the  simi  mentioned  in  the  plea,  but 
affords  no  answer  to  it.  Tyler  v.  Bland  (a),  where  a  similar 
replication  was  held  good,  will  perhaps  be  relied  on;  but 
that  case  was  not  very  fully  argued,  and  the  Court  merely 
intimated  that  the  defendant  had  better  amend  and  rejoin 
by  re-alleging  the  tender,  and  denying  that  more  was  due. 
Until  that  case,  such  a  replication  was  unknown,  and  it 
must  be  bad,  because  it  makes  the  amount  of  the  debt 
actually  due,  or  at  least  whether  or  not  more  than  the  sum 
tendered  was  due,  material.     Since  that  decision,  a  similar 

(a)  9  M.  &  W.  338. 
VOL.   XI.  B  B  M.  W. 
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Mxch.  •/  PhM,  point  came  before  the  Court  of  Queen's  Bench  in  last 
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Michaeknas  Term,  in  the  case  of  Brandon  v.  Nemngton  (a). 
There,  to  an  action  of  debt  for  goods  sold,  the  defendant 
pleaded,  except  as  to  1/.  17s.,  nunquam  indebitatus,  and  as 
to  that  sum  a  tender ;  to  the  latter  plea  the  plaintiff  re- 
plied, that  before  and  at  the  time  of  making  the  tender, 
and  before  and  at  the  time  of  making  the  demand  and  re- 
fusal thereinafter  mentioned,  a  debt  amounting  to  a  larger 
sum  than  1/.  17s.,  to  wit,  2/.  7s.,  including  the  said  sum  of 
!/•  17s.,  was  due,  and  that  before  the  tender,  and  whilst  the 
said  sum  of  21.  7s.  remained  unpaid,  the  plaintiff  demanded 
payment  of  the  said  sum  of  21.  7s.,  which  so  included  the 
said  sum  of  1/.  17s.,  parcel  &c.,  yet  the  defendant  did  not 
pay  the  said  sum  of  21.  7s.,  or  any  part  thereof,  and  that  no 
set-off  or  other  just  cause  of  action  then  existed  for  non- 
payment by  the  defendant  of  the  same,  or  any  part  thereof; 
and  it  was  held,  on  special  demurrer,  that  the  plea  of  ten- 
der was  good,  and  that  the  replication  was  no  answer  to  it : 
and  the  Court,  in  giving  judgment,  said  that  in  the  case  of 
Tyler  v.  Bland  this  Court  did  not  advert  to  the  principle  of 
the  two  cases  of  Spy  bey  v.  Hide  {b)  and  Rivers  v.  Griffiths  (c). 
If  indeed  there  be  one  entire  debt,  and  the  defendant 
pleads  a  tender  of  part  of  it,  it  would  be  sufficient  to  reply 
that  a  larger  sum  was  due,  which  the  plaintiff  demanded, 
but  the  defendant  refused  to  pay,  if  the  larger  sum  became 
due  by  virtue  of  the  contract  at  a  particular  time,  and  before 
the  tender;  because  in  such  a  case  damages  for  non-pay- 
ment would  or  might  have  arisen,  as  in  the  case  of  bills  of 
exchange,  &;c.  That  was  the  principle  upon  which  the  case 
of  Cotton  V.  Godwin  {d)  proceeded,  the  cause  of  action  being 
one  entire  claim,  in  respect  of  a  promissory  note ;  to  which 
it  was  no  answer  to  say  that  the  defendant  had  tendered  part 
of  the  sum  after  the  note  became  due.  But  the  replication 

(a)  Not  yet  reported,  except  in  (c)  5  B.  &  Aid.  630 ;  1  D.  & 

Law  J.,yol.  12,  N.  S.,  p.  20,  Q.  B.      R.  215. 
{b)  1  Camp.  681.  (d)  7  M.  &  W.  147. 
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in  this  case  should  have  averred  that  the  £81  was  due  in  Exeh.  of  PUa$^ 
respect  of  one  entire  -debt.  If  this  replication  be  held 
good^  the  plea  of  tender  might  as  well  be  taken  awaj^  for  it 
would  become  ahnost  useless^  since  few  actions  are  brooght 
where  there  has  not  been  a  previous  demand  of  a  larger 
sum  than  the  amount  tendered.  It  is  a  common  course  to 
plead  a  tender  to  a  part  of  the  debt^  and  a  plea  of  tender 
of  part  of  the  sum  claimed  has  always  been  considered  good 
as  to  so  much.  Thus  in  Co.  Entries^  141  b^  the  defendant^ 
to  an  action  of  debt  on  bond^  pleaded  a  tender  to  part  of 
the  sum  claimed.  And  in  Haldenby  v.  Tuke  (a),  where  the 
declaration  contained  four  counts^  each  for  the  sum  of 
8/.  18«.  \Od.y  and  a  tender  of  the  sum  mentioned  in  the 
first  count  only  was  pleaded^  to  which*  the  plaintiff  replied 
a  demand  and  refusal  of  that  precise  sum  before  the  com- 
mencement of  the  action^  it  was  held  that  the  replication 
was  good.  That  shews  what  the  true  replication  is.  So^ 
firom  CrileM  v.  Hart  [b),  which  was  one  of  the  earliest  cases 
on  this  subject,  it  appears  that  the  demand  and  refusal 
should  be  of  the  sum  tendered ;  and  there,  too,  it  was 
a  tender  of  part.  The  case  of  Cotton  v.  Godwin  is  not 
at  all  impeached  by  this  argument.  [Parke,  B.  —  Is 
there  any  precedent  to  shew,  that  in  an  action  for  £100 
on  a  promissoiy  note,  it  is  a  good  plea  to  say  that  the 
defendant  tendered  £50?]  It  is  admitted,  that  when 
the  bUl  is  overdue,  a  tender  of  part  would  be  bad; 
otherwise  there  seems  no  reason  why,  if  a  party  ten- 
dered a  part  of  the  money  mentioned  in  the  note  on  the 
day  it  became  due,  he  should  not  be  allowed  to  plead  the 
tender  as  to  such  part.  [Parke,  B. — ^No;  the  principle 
of  a  tender  is,  that  the  party  has  performed  his  contract, 
which  in  that  case  he  could  only  do  by  a  tender  of  the 
entire  sum.    Here  the  difficulty  arises  from  the  general 

(a)  Wnies,  632.  (b)  1  Ld.  Raym.  254 ;  12  Mod.  U2. 

B  B  2 
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Ejfch.  of  PUat,  form  of  the  dedaration.  which  may  apply  either  to  one  or 
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to  seyeral  contracts.  It  is  different  where  the  replication 
shews  that  the  sum  tendered  was  part  of  a  larger  sum  due 
upon  one  entire  contract,  which  larger  sum  was  demanded 
before  the  tender.]  Where  there  is  nothing  but  an  ordi- 
nary claim  like  the  present,  and  the  debt  is  not  shewn 
to  be  one  and  entire,  such  a  replication  as  the  present 
is  insufficient. 

TonUinson,  contr^. — ^Although  in  J\/ler  v.  Bland  the  case 
of  Rivers  v.  Griffiths  was  not  adverted  to,  that  of  Cotton  v. 
Godwin  was  referred  to,  where  Rivers  v.  Griffiths  was  cited 
and  commented  upon.  The  true  principle  of  the  plea  of 
tender  is  that  stated. by  Parke,  B.,  in  Cotton  t.  Godwin,  viz. 
that  the  defendant  has  performed,  so  far  as  he  could  perform, 
his  part  of  the  contract,  by  being  always  ready  to  pay  the 
debt,  and  actually  offering  to  do  it.  And  that  case  shews 
that  where  there  is  an  entire  demand,  and  a  plea  of  tender 
of  a  smaller  sum,  the  plaintiff  may  reply  that  a  larger  sum 
was  due,  which  he  demanded,  but  payment  of  which  was 
refused.  \Parke,  B. — ^The  difficulty  here  is,  that  the  re- 
plication does  not  ayer  that  the  amount  tendered  was  par- 
cel of  one  entire  sum.  Is  not  your  replication  bad  for  want 
of  that  averment  ?]  It  does  aver  that ''  the  sum  of  £31, 
including  the  said  sum  of  £10,  was  due  from  the  defendant 
to  the  plaintiff  on  account  of  one  and  the  same  of  the  said 
causes  of  action  in  the  declaration  mentioned;'^  and  that,  it 
is  submitted,  is  equivalent  to  an  averment  that  it  was  due 
on  one  and  the  same  contract.  [Parke,  B. — ^No;  it  is  one 
cause  of  action  for  work  and  labour,  which  may  arise  from 
ten  different  employments  or  contracts.  If  the  debt  of 
£31  arose  from  one  entire  contract,  had  you  not  better 
amend  by  replying  that  fact?] 

Tomlinson,  thereupon,  had  leave  to  amend  on  payment  of 

costs. 

Amendment  accordingly. 
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Ejceh.  of  Pleoif 
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Thompson  v.  Billing.  ""—- v— ^ 

-pi  April  20. 

Jl  ETERSDOBFF  had  obtained  a  rule,  calling  upon  the  Costs  due  un. 
plainti£P  to  shew  cause  why  so  much  of  a  rule  as  directed  order  and^ilo- 
that  the  defendant  should  pay  the  plaintiff  the  taxed  costs  ^'eVy*w~on 
of  making  a  Judge's  order  a  rule  of  Court,  should  not  be  set  <i«mand. 

/V.-I.         ■■•»■•  •>«-«  Therefore, 

aside.  It  appeared  from  the  amdavits,  that  Messrs.  Majhew  where  cosu  due 
&  Co.  received  instructions  from  an  attorney  in  the  country,  a'nt"under  iT  " 
whose  town  agents  they  were,  to  take  out  a  summons  to  ^^^*^  o'<*«/  ^ 

°  .  .  ^^^^  demanded 

set  aside  an  interlocutory  judgment  for  the  plaintiff  in  this  from  the  town 

cause;  which  summons,  on  the  hearing,  was  discharged  fendant's  attorl 

with  costs.    On  the  16th  of  January  the  plaintiff's  attor-  "orprythtm. 

ney  taxed  those  costs,  and  on  the  evening  of  the  same  day  *"eging  that  he 

"  a  J    jj^^  ^^  mstnic- 

made  a  demand  at  the  office  of  Mayhew  &  Co.  of  the  tions  to  do  so, 
amount  specified  in  the  allocatur.  Mayhew  &  Co.  declined  in*toThe  cou  "-'* 
then  to  pay  it,  saying  that  they  had  no  instructions  to  pay  ^^J  ment*  — ** 
the  costs,  but  that  they  would  write  to  their  principal  in  HeM,  that  the 
the  country,  and  advise  payment  of  them ;  which  they  did.  obeyed,  and  ' 
On  the  17th,  the  order  was  made  a  rule  of  Court,  the  pay-  fendant^ww 
ment  of  the  costs  of  making  it  a  rule  of  Court  being  ^'•*»*« '?  ^**f . 

°  °    costs  of  making 

made  a  part  of  the  rule,  pursuant  to  Beg.  Gen.,  May  27,  it  a  rule  of 

184A)  (a).  Reg.  Gen., 

May  27,  1840. 
A  town  agent, 

KeUy  shewed  cause. — Two  questions  arise  in  this  case :  conducting 

,      ,  _       _    _      ,         _       _        -  _,     _         _       ...      the  cause  in  the 

first,  whether  the  Judge's  order  has  been  disobeyed^  withm  Court  above, 
the  meaning  of  the  rule  of  27th  May,  1840,  which  makes  *„'ey''./L?thin' 
the  ordering  of  payment  of  the  costs  as  part  of  the  rule  of  the  meaning 
Court,  conditional  on  the  production  of  an  affidavit  ''  that 
the  order  has  been  served  on  the  party  or  his  attorney, 
and  disobeyed;**  secondly,  whether  service  on  a  London 
agent  is  to  be  considered  as  service  upon  the  attorney  of 
the  party,  within  the  meaning  of  the  same  rule.    First, 
the  Judge's  order  was  disobeyed,  as  soon  as  payment  of 

(a)  6  M.  &  W.  603. 
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Exeh.  of  Pleas,  the  costs  was  refused,  for  the  party  is  bound  to  have  the 
1843  ■•       * 

money  ready  to  answer  the  demand.    Secondly^  service  on 

the  town  agent  is  sufficient.  [Parke,  B. — The  Court  has 
no  doubt  on  that  point.  We  have  conferred  with  the 
Masters,  and  we  think  that  in  this  case  the  words  ''  attor- 
ney" and  "  agent''  mean  the  same  thing.  The  "  attorney" 
means  the  party  who  carries  on  the  business  in  the  Court 
above.] 

Petersdofff,  contra. — There  has  been  no  disobedience  of 
the  Judge's  order.  The  agent  replies  to  the  demand,  that 
he  has  no  instructions  as  to  the  payment,  but  will  write 
into  the  countiy  and  advise  it.  That  is  not  such  a  refnsal 
as  constitutes  a  disobedience  of  the  order.  A  judgment 
may  undoubtedly  be  executed  without  any  demand  made ; 
but  it  could  hardly  have  been  intended  to  place  a  Judge's 
order  and  aUocatur  thereon  in  all  respects  upon  the  same 
footing  as  a  judgment. 

Fabkx,  B. — I  think  this  rule  ought  to  be  discharged. 
The  costs  that  were  due  under  the  Judge's  order  were 
demanded  of  the  proper  party,  and  not  paid  by  him.  It 
was  the  duty  of  the  defendant  to  have  provided  his  at- 
torney with  money  to  answer  the  demand.  It  is  much 
better  to  lay  down  a  general  rule  for  such  cases,  than  to 
adopt  a  principle  which  is  to  vary  with  the  distance  of  the 
party's  residence,  or  with  the  circumstances  of  each  par- 
ticular case. 

Aldxbson,  B. — I  am  of  the  same  opinion,  and  think 
the  Judge's  order  has  been  disobeyed.  The  object  of  the 
proviso  in  the  rule  of  Court  was,  that  the  party  should  not 
be  compellable  to  pay  the  costs  of  making  a  Judge's  order 
a  rule  of  Court,  unless  an  opportunity  had  been  aJSforded 
him  of  payment  of  the  sum  due  under  the  order.  In  the 
present  case  that  opportunity  was  given.    The  defendant 
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is  ordered  to  pay  certain  costs,  and  does  not  obey  that  Bxeh.  rf  PitoM^ 
order.    It  is  true  he  assigns  a  reason  for  not  obeying  it,  '  ^ 

but  still  he  does  disobey  it.  Thompson 

V. 
BXLLIKO* 

OuRNEY,  B.,  concurred. 

Rule  discharged,  with  costs. 


Edwards  and  Others,  Assignees  of  Marshall  and  Hall^ 

Bankrupts,  v.  Hooper  and  Another.  ^^^  20. 

1 ROYEB  by  the  plaintiffs,  as  assignees,  against  the  sheriff  Declaration  in 
of  Middlesex.  The  first  count  of  the  declaration  stated,  that  n^VoU  bTnkl 
heretofore,  and  before  the  said  G.  J.  Marshall  and  W.  C.  rupt  stated,  that 

'  M.  and  H.,  the 

Hall  became  bankrupts,  to  wit,  on  &c.,  the  said  G.  J.  Mar-  bankrupts,  be. 
shall  and  W.  C.  Hall  were  lawfully  possessed  as  of  their  ruptcy,  were 
own  property  of  certain  goods  and  chattels,  &c. :  that,  be-  iewe^d^of  wrtidn 
fore  they  became  bankrupts,  the  said  goods  came  ictto  the  r>od«;  that 
possession  of  the  defendants  by  finding;  yet  the  defendants,  bankruptcy 
well  knowing  the  said  goods  to  be  the  property  of  the  said  Ihe^p^Llon 
G.  J.  Marshall  and  W.  C.  HaU  before  their  bankruptcy,  ^Jl^^'f-J^J^tha^^ 
and  of  right  to  belong  and  appertain  to  the  plaintiffs,  as  the  defendants, 
assignees  as  aforesaid,  after  the  bankruptcy,  afterwards,  goods  to  belong 
and  since  the  said  bankruptcy ,  converted  and  disposed  there-  ]^  Ul^igicM,*^ 
of  to  their  own  use.    The  second  count  stated,  that  the  ^^  ^^^  ^•n^- 

ruptcy,  con- 
plaintiffs,  after  the  bankru^cy,  to  wit,  on  the  11th  No-  Tertedthem. 

vember,  1842,  were  lawfully  possessed  of  other  goods,  of  comn^s^lor* 

issued  against 
M.  alone  on  the 
7th  of  NoTember;  on  the  8th,  the  goods  were  sold  by  the  defendant,  as  sheriff;  on  the  9th,  a 
joint  commission  issued  against  M.  and  H.,  under  which  the  plaintiffs  were  appointed  assig- 
nees; and  the  plaintiffs  aHerwards,  and  after  the  goods  were  delivered  to  the  purchasers, 
demanded  them  of  the  defendants,  who  refused  them : — 

Held,  first,  that  the  sale,  and  not  the  demand  and  refusal,  constituted  the  conversion ;  se- 
condly, that  the  allegations  of  the  declaration,  that  the  plaintiffs  were  possessed  of  the  goods  as 
assignees  of  both  bankrupu,  and  that  the  defendanU  converted  the  goods  qfter  the  bankruptcy, 
were  not  supported  by  the  evidence. 
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Exch.  of  Pleas,  the  like  description  &c..  as  such  assignees  as  aforesaid,  and 
that  the  defendants  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  converted  and  disposed  thereof  to  their 
own  nse. 

The  defendants  pleaded  not  guilty,  not  possessed,  and 
several  other  special  pleas,  which  it  is  not  necessary  to 
state. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
sittings  after  Hilary  term,  it  appeared  that  on  the  7th 
of  November,  1842,  a  separate  fiat  in  bankruptcy  issued 
against  Marshall.  The  seizure  by  the  sheriff,  and  sale,  of 
the  goods  in  question,  took  place  on  the  8th.  On  the  9th, 
a  joint  fiat  issued  against  both  Marshall  and  Hall.  On 
the  13  th  January,  1843,  after  the  goods  had  come  into 
the  possession  of  the  purchasers,  the  plaintiffs,  as  assig- 
nees under  the  joint  fiat,  made  a  written  demand  of  the 
goods  upon  the  sheriff.  Upon  these  facts,  the  Lord  Chief 
Baron  was  of  opinion  that  the  plaintiffs  must  be  nonsuited, 
inasmuch  as  no  conversion  had  been  proved  after  the  bank- 
ruptcy, as  alleged  in  the  declaration;  the  conversion  which 
was  complete  by  the  sale  having  taken  place  before  the 
bankruptcy,  and  the  subsequent  demand  and  refiisal  being 
therefore  immaterial.  His  Lordship  accordingly  directed 
a  nonsuit, 

R.  V.  Bichards  now  moved  for  a  new  trial. — The  plain- 
tiffs were  entitled  to  a  verdict  on  this  declaration,  either 
for  the  whole  of  the  goods^  or  at  all  events  for  the  un- 
divided moiety  therein  of  Marshall,  against  whom  a  fiat 
issued  on  the  7th  of  November.  The  averment  in  the 
first  count,  that  the  goods  were  converted  (rfter  the  bank- 
ruptcy, was  wholly  immaterial,  and  was  not  necessary  to  be 
proved.  Supposing  the  bankrupts  to  have  been  entitled  to 
the  goods  in  their  own  right,  and  the  defendants  to  have 
converted  them  either  before  or  after  the  bankruptcy,  the 
assignees  would  be  equally  entitled  to  recover  them  in 
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trover.    The  count  would  have  been  good  on  special  de-  s*ch.  of  Pieat, 

1843 
murrer  without  this  allegation.     So,  a  plea  to  this  count,  - 

that  the  defendants  did  not  convert  the  goods  after  the  Edwakds 
bankruptcy,  would  surely  have  been  bad  in  substance.  The  Hoopxr. 
assignees  may  sue  for  money  had  and  received,  waiving 
the  tort :  that  shews  that  their  claim  is  in  respect  of  the 
right  of  property  of  the  bankrupt.  [Parke,  B. — ^You  must 
describe  it  properly  as  a  riffht  of  action  passing  to  the  as- 
signees, not  2A  property  passing  to  them.]  Are  the  assig- 
nees, on  such  an  issue  as  this,  bound  to  prove  the  bank- 
ruptcy ?  If  so,  that  must  be  by  proving  all  the  proceedings, 
and  it  is  equally  open  to  the  defendants  to  dispute  any  part 
of  them  under  not  guilty,  as  under  a  plea  properly  framed 
for  that  purpose.  [Parke,  B. — ^The  question  is,  whether, 
under  this  allegation,  the  plaintiffs  do  not  undertake  to 
prove  a  conversion  of  that  which  is  the  property  of  the 
assignees.  It  is  quite  a  different  description  of  interest. 
Bolfe,  B. — In  the  one  case  a  release  by,  or  accord  and 
satisfaction  to,  the  bankrupt,  would  be  a  good  bar,  but  not 
in  the  other.]  In  substance  this  is  merely  an  allegation 
of  a  conversion  of  that  which  before  the  bankruptcy  was 
the  property  of  the  bankrupt. 

But,  secondly,  this  point  cannot  be  raised  under  the  plea 
of  not  guilty.  In  Vernon  v.  Shipton  (a),  it  was  held  that 
the  plaintiff  in  trover  was  entitled  to  a  verdict  on  the  plea 
of  not  guilty,  if  a  conversion  in  fact  were  proved,  although 
it  appeared  from  the  evidence  that  at  the  time  of  such 
conversion  the  plaintiff  had  parted  with  his  property  in 
the  goods.  Barton  v.  Broum  {b)  is  to  the  same  effect.  It 
was  sufficient,  therefore,  in  this  case,  for  the  plaintiffs  to 
prove  a  conversion  in  fact.  Again,  as  the  bankrupts 
•clearly  were  possessed  of  the  goods  before  the  bankruptcy, 
the  plaintiffs  were  equally  entitled  to  recover  upon  the 
second  issue. 

(a)  2  M.  &  W.  9.  (h)  5  M.  &  W.  298. 
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Sxeh,  Iff  PUoif      Thirdly^  there  was  no  conversion  until  the  demand  and 
,   ^^^'  ^    refusal  by  the  assignees  on  the  18th  of  January.    The 
Edwards      assignees  had  a  right  to  waive  the  tort  committed  before 
UoopBK.      ^^^  bankruptcy,  and  the  demand  and  refusal  was  a  conver- 
sion by  election,     [Lord  AbtngeTf  C.  B. — A  demand  and 
refusal  are  only  evidence  of  a  conversion,  which  may  be 
rebutted  by  evidence  of  a  previous  conversion  in  fieurt.] 
That  would  be  a  good  conversion  against  the  bankrupt; 
but  not  against  the  assignees,  unless  they  elect  so  to  con- 
sider it.     [Lord  Abinffer,  C.  B. — ^That  would  as  well  apply 
to  goods  sold  seven  years  before.    Parke,  B. — ^You  cannot 
make  a  demand  and  refusal  a  conversion,  unless  there  is 
at  the  time  a  power  to  give  up  the  goods.] 

Lastly,  the  plaintiffs  were  entitled  to  recover  on  the 
second  count.  There  was  a  good  fiat  on  the  7th  against 
one  of  the  bankrupts ;  the  goods  belonging  to  him  passed 
thereby  to  the  plaintiffs,  and  they  are  properly  laid  as  being 
the  goods  of  the  plaintiffs  as  assignees.  {Parke,  B. — But 
they  do  not  belong  to  them  as  assignees  of  both  the  bank- 
rupts, which  you  describe  as  the  legal  effect  of  their  title,  j 
The  meaning  of  the  averment  is,  that  the  goods  of  both 
bankrupts  or  either  of  them  were  the  property  of  the 
assignees. 

Parke,  B. — I  think  there  is  no  ground  for  a  rule  in  this 
case.  The  first  count  of  the  declaration  alleges  ''  that  the 
defendants,  well  knowing  the  said  goods  of  right  to  belong 
and  appertain  to  the  plaintiffs,  as  assignees  as  aforesaid, 
after  the  said  bankruptcy,  had  not  delivered  them  to  the 
plaintiffs,  but,  since  the  said  bankruptcy,^  converted  and 
disposed  of  them  to  their  own  use.''  This  allegation  ren- 
dered it  essential  to  prove  a  conversion  after  the  bank- 
ruptcy. Before  the  bankruptcy,  the  right  of  action,  as 
regards  the  assignees,  dates  from  the  conversion ;  but  here 
the  plaintiffs  have  undertaken  to  prove  that  the  property 
in  the  goods,  and  not  the  right  of  action  merely,  was  vested 
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in  them.  The  plea  of  not  guilty  was  the  proper  one  in  this  Afc*.  rfPittUf 
case,  and  under  it  the  plaintiffs  were  bound  to  prove  a 
conversion  of  property  that  belonged  to  them  at  the  time, 
and  they  have  not  done  so.  If  the  sale  was  the  conversion^ 
they  were  not  assignees  at  that  time,  and  therefore  the 
property  was  not  theirs.  But  the  plaintiffs  contend  that 
the  demand  and  refusal  in  the  month  of  January  following 
constituted  the  conversion.  It  is  true,  that  if  the  goods 
were  in  the  possession  of  the  defendants,  a  demand  and 
refusal  of  them  would  be  evidence  of  a  conversion ;  but  it 
is  not  so  in  a  case  where  the  goods  have  previously  been 
parted  with  by  sale.  There  cannot  be  an  effectual  demand 
and  refiisal,  unless  the  party  has  at  the  time  possession  of 
the  goods,  and  has  the  means  of  delivering  them  up.  There 
is  not,  therefore,  sufficient  evidence  in  this  case  of  a  con- 
version subsequently  to  the  bankruptcy.  With  respect  to 
the  second  count,  I  think  the  title  of  the  plaintiffs  is  not 
correctly  described,  so  as  to  entitle  them  to  recover  a 
moiety  of  the  goods.  The  effect  of  the  last  commission 
undoubtedly  was  to  make  them  assignees  of  the  separate 
as  well  as  of  the  joint  property;  but  at  the  time  of  the 
conversion  they  were  assignees  of  the  property  of  one 
bankrupt  only,  whereas  the  count  describes  their  legal 
title  to  be  in  right  of  the  joint  property  of  both. 

AiiUERsoN,  B.,  and  Bolfb,  B.,  concurred. 

Lord  Abinoer,  C.  B. — ^I  adhere  to  the  opinion  I  ex- 
pressed at  the  trial.  It  is  unnecessary  to  enter  at  large 
into  the  question,  my  Brother  Parke  having  stated  so  fully 
the  reasons  for  the  decision  of  the  Court.  For  any  injury 
done  to  goods  which  pass  to  the  assignees  of  a  bankrupt, 
they  have  redress  as  owners ;  but  they  take  also  the  rights 
of  action  which  were  vested  in  the  bankrupt,  in  cases 
where  a  conversion  has  taken  place  before  the  bankruptcy. 
Here  they  undertook  to  shew,  not  only  that  they  had  the 
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Edwa&ds 

V, 
HOOPBB. 


EkcH,  of  Pteasf  right  of  action,  but  also  that  they  had  the  property  in  the 
'  ^  goods;  and  they  failed  to  prove  that  allegation.  They 
shewed  only  a  right  of  action  for  an  injury  done  to  the 
goods^  whereas,  in  order  to  support  this  count,  they  were 
bound  to  shew  it  to  have  been  done  to  their  goods.  I 
think  also  that  the  plea  of  not  guilty  was  the  proper  an- 
swer. With  regard  to  the  second  point,  the  plaintiffs 
allege  that  the  goods  of  both  bankrupts  were  theirs  at  the 
time  of  the  conversion ;  that  averment  was  not  proved,  for 
at  the  time  of  the  conversion  they  were  assignees  of  one 
bankrupt  only. 

Rule  refused. 


Jpril  22. 

The  pltintiff, 
an  auctioneer, 
was  employed 
to  sell  certain 
lands  of  the 


WiLLsoN  V.  Caret  and  Cunnington. 

JJeBT.    The  declaration  stated,  that  whereas  after  the 
passing  of  the  stat.  19  Oeo.  3,  c.  56,  the  plaintiff,  being  an 
auctioneer,  and  employed  as  such  by  the  defendants,  put  up 
two  defendants,  to  Sale  and  sold  Certain  lands  &c.,  and  amongst  other  lots. 

One  of  the  de-  ,  ,  .  . 

fendants,  with-  lot  4,  subjcct  to  a  Certain  condition  of  sale,  that  the  highest 
tiff's  know.""  bidder  should  be  the  purchaser.  Averments,  that  on  the 
H*^^'b-d'f°^*'^  said  exposure  to  sale  thereof,  one  Joseph  Hames  became 
one  of  the  lots,  and  was  the  highest  bidder  for  the  said  lot,  and  was  de- 
raise  the  price,  clarcd  the  purchaser  thereof  from  the  plaintiff  as  sach  auc- 
tiiff  knwk^°  tioneer  as  aforesaid  >•  by  reason  whereof,  certain  aiiction- 
down  the  lot  to  duty  upou  the  purchasc-money  of  the  said  lot,  amounting 

H.     The  plain* 

tiff  then  sold  to  the  sum  of  94/.  18^.  9d.y  became  and  was  payable  to  her 
belonging  to      Majesty;  that  after  the  said  sale,  the  plaintiff,  as  such 

different  per- 
sons, and  at  the 

close  of  the  entire  day's  sale  demanded  the  auction-daty  from  H^  who  refused  to  pay  it.  The 
conditions  of  sale  stated,  that  the  auction-duty  was  to  be  paid  by  the  purchaser  "  immediately 
after  the  sale." 

Held,  first,  that,  in  an  action  by  the  auctioneer  against  the  defendants  for  the  amount  of  the 
auction-duty,  H.  was  to  be  considered  as  the  highest  bidder ;  secondly,  that  there  was  a  valid 
demand  of  the  duty  from  H« 


SASTER   TEKM,   6  TICT.  869 

auctioneer^  delivered  an  account  of  the  said  lot  so  sold  as  Exeh.  0/  pieat, 
aforesaid  to  the  collector  of  excise^  &c. ;  whereby,  and  by    ^ 
force  of  the  statute  &c.,  the  defendants  became  and  were 
liable  to  pay  to  the  plaintiff  the  sum  of  94/.  18«.  9d, 
Breach,  nonpayment  of  that  sum. 

The  defendant  Carey  pleaded  (inter  alia),  secondly,  that 
the  said  Joseph  Hames  was  not  the  highest  bidder  for  and 
did  not  become  the  purchaser  of  the  said  lot,  in  manner 
and  form  Sec.:  on  which  issue  was  joined.  Thirdly,  that 
it  was  one  of  the  conditions  of  sale,  that  the  purchaser 
should  immediately  after  the  sale  pay  the  auction-duty 
upon  the  purchase-money :  yet  the  plaintiff,  not  regarding 
his  duty  as  such  auctioneer,  did  not  demand  payment  of 
the  said  auction-duty  from  the  said  Joseph  Hames,  ac- 
cording to  the  form  and  effect  of  the  statute,  but  at  the 
time  of  the  said  bidding  wholly  neglected,  and  hath  hitherto 
wholly  neglected,  so  to  do. — ^Verification. 

Replication  to  the  third  plea;  that  the  plaintiff  did  de- 
mand payment  o(  the  said  auction-duty  from  the  said 
Joseph  Hames,  according  to  the  form  and  effect  of  the 
statute :  on  which  also  issue  was  joined  (a). 

The  other  defendant,  Cunnington,  suffered  judgment  by 
default. 

At  the  trial  before  Alderson,  B.,  at  the  last  assizes  at 
Lincoln,  it  appeared  that  the  two  defendants  were  part- 
ners, and  jointly  interested  in  the  lands  put  up  to  auction 
by  the  plaintiff.  The  defendant  Cunnington,  without 
the  knowledge  of  the  plaintiff,  engaged  Hames  to  make 
an  advance  of  £100  upon  a  bidding  of  £3000  for  lot  4^ 
with  a  view  to  raise  the  price ;  and  the  lot  was  knocked 
down  to  Hamesy  upon  that  bidding,  for  £3100,  The 
auctioneer  then  sold  two  other  lots,  belonging  to  dif- 


(a)  There  was  s  fourth  plea,  to     jadgment  thereon  for  the  plaintifil 
which  there  was  a  demurrer,  and     10  M,  &  W.  641. 
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E9th.  rf  PUtu,  ferent  owners^  and  after  the  end  of  the  entire  day's  sale^ 
^^^'  ^  demanded  the  auction-duty  firom  Hames,  who  refused  to 
pay  it,  alleging  that  he  had  bid  for  Cunnington,  not  for 
himself.  One  of  the  conditions  of  sale,  which  were  read 
by  the  plaintiff,  was  that  the  auction-duty  was  to  be  paid 
by  the  purchaser  immediately  after  the  sale.  Upon  these 
facts  it  was  contended  for  the  defendant,  that  both  the 
above  issues  ought  to  be  found  for  him;  for  that,  first, 
Hames,  being  a  mere  agent  bidding  for  the  owner  of  the 
land,  was  not  to  be  considered  the  highest  bidder;  and 
secondly,  the  auction-duty  was  not  legally  demanded^  the 
demand  not  having  been  made  at  the  conclusion  of  the 
biddings  for  lot  4,  but  at  the  close  of  the  day's  sale.  The 
learned  Judge  overruled  the  objections,  and  directed  a 
verdict  for  the  plaintiff,  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  verdict  for  him  on  the  above 
issues. 

Clarke,  Seijt.,  now  moved  accordingly. — First,  the  auc- 
tion-^uty  was  not  legally  demanded.  The  stat.  17  Geo.  8, 
c.  50,  s.  8,  directs,  that  in  case  it  is  made  a  condition  of 
sale  that  the  auction-duty  shall  be  paid  by  the  purchaser, 
the  auctioneer  is  to  demand  payment  of  it,  and  that  ''upon 
neglect  or  refusal  to  pay  the  same,  such  bidding  shall  be 
null  and  void  to  all  intents  and  purposes.''  To  satisfy  this 
act,  the  demand  ought  to  have  been  made  at  the  close  of 
the  bidding  for  lot  4,  and  not  delayed  till  the  end  of  the 
day's  business ;  the  object  of  the  act  being,  that  in  case  of 
nonpayment  the  parties  should  not  be  too  late  to  enforce 
the  previous  bidding.  Secondly,  Hames,  being  the  mere 
agent  of  Cunnington,  who  could  not  repudiate  his  act, 
ought  not  to  have  been  treated  as  the  highest  bidder  or 
the  purchaser. 

Lord  Abingsr,  C.  B. — ^I  think  there  is  no  ground  for  a 
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rule.     In  the  first  place^  under  all  the  cirenmstanees,  Bxeh.  of  PUatf 
Hames  was  to  be  considered  as  the  highest  bidder.     In  '   ^ 

the  second  place^  I  think  the  auctioneer  was  not  bound  to      Willson 
demand  the  duty  at  the  close  of  the  particular  bidding.  Caut. 

Parke,  B. — I  am  of  the  same  opinion.  The  first  ques- 
tion depends  upon  the  construction  of  the  conditions  of 
sale.  The  auctioneer  might,  no  doubt,  have  stipulated  for 
the  payment  of  the  duty  by  the  purchaser  of  each  lot  at 
the  close  of  the  particular  bidding ;  but  it  is  sufficient  for 
the  decision  of  this  case  to  say  that  no  such  agreement 
appears  by  the  conditions  to  have  been  made  here.  Se- 
condly, I  think  Hames  is  to  be  considered  as  having  been 
the  highest  bidder,  for  the  purposes  of  this  declaration. 
The  plaintiff  was  in  no  fault ;  he  did  all  that  was  required 
of  him,  and  did  not  know  that  Hames  was  bidding  merely 
as  the  agent  of  Cunnington. 

Alderson,  B. — ^I  am  of  the  same  opinion.  I  think  that, 
as  against  the  defendants,  Hames  must  be  considered  as 
the  highest  bidder,  and  that,  having  bid  with  a  view  to 
advance  the  sale,  it  is  not  competent  for  them  to  say  that 
he  was  the  mere  agent  of  Cunnington.  I  agree  also  with 
the  rest  of  the  Court  on  the  other  point. 

RoLFE,  B.,  concurred. 

Bule  refused. 
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Sxeh,  of  Pleat, 
1843. 


jipril  22. 
B.y  the  plain- 


MiERs  V,  Brown^  Public  Officer,  &;c. 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the 
Sunderland  *'  defendant  (sued  as  public  officer  of  the  Sunderland  Joint 
having  occasion  Stock  Banking  Company)  as  indorser,  of  a  bill  of  exchange 

to  remit  money  o  r      .r  /  f  o 

to  the  plain-       for  83/.  14*.,  dated  29th  July,  1840,  drawn  by  J.  &  W. 
amount  into^the  daholm,  indorsed  by  them  to  the  Banking  Company,  who 
hMk"lrsun-      i^^clorsed  the  same  to  the  plaintiff, 
deriand,  and  The  defendant  pleaded  (inter  alia),  that  the  company 

received  a  bill       ,,,  .#.1  m         -*  -i» 

of  exchange       had  not  duc  uoticc  of  the  presentment  and  nonpayment  of 

dfrrdat^^  '^^  the  biU :  on  which  issue  was  joined. 

which  he,  B.,         ^1;  |;he  trial  before  Rolfe,  B.,  at  the  last  Northumberland 

indorsed  and  ^  *i  9       ^ 

transmitted  to  Assizes,  it  appeared  that  one  Barker,  who  was  the  plain- 
The  burreU  tiff 's  agent  at  Sunderland  for  the  sale  of  his  goods,  having 
day  *Oct*sut    ^ccasion  to  remit  some  money  to  the  plaintiff,  paid  it  into 

and  was  dis-      the  bank  of  the  Sunderland  Banking  Company,  and  re- 
honoured.   On 
that  day  the       ceivcd  from  them  the  bill  in  question,  which  he  indorsed 

fi  R  alTt«?  and  transmitted  to  the  plaintiff.    The  bill  was  dishonoured 

^ ■•  *^d  ^'  a'  ^^  *^®  acceptor  when  it  became  due;  and  on  the  same  day 

Monday,  con-  (Saturday,  October  31st,  ^840)  the  plaintiff  wrote  by  post 

following:—  as  follows  to  Barker : — 

illJpX'tou,  "  I  ^^a^e  als<>  ^0  apprise  you,  that  the  draft  for  33/.  14«., 

f*"Vs/*^  14?^  ^™  ^^  *^®  ^^  ^^  November  [Sunday],  has  been  presented 

due  the  1st '  this  day,  and  returned  dishonoured ;  probably  it  may  be 

[Sunday]'  has  Up  by  Monday ;  it  is  drawn  upon  Punshon,  Metcalfe,  & 

wmed  "ws^day  Hayton :  it  will  be  proper  to  advise  J.  &  W.  Glahohn,  the 

and  returned  drawcrs,  in  casc  the  acceptors  do  not  remit.*' 

dishonoured ; 

probably  ii  may  This  letter  was  received  by  Barker  on  the  Monday 

dayTi^^s  °°"  morning;  and  on  the  morning  of  Wednesday,  the  4th  of 

Co*'!^*it**wm  be  November,  Barker  received  by  post  the  following  letter 

proper  to  advise  from  the  plaintiff : — 

the  drawers,  in 
case  the  accep- 
tor do  not  remit."     On  the  Wednesday  following,  B.  gave  notice  to  the  defendant  of  the 
dishonour — HM^  too  late. 

The  holder  of  a  bill  of  exchange  need  not  inform  a  party,  to  whom  he  giTCB  notice  of  its  dis- 
honour, that  he  looks  to  him  for  payment. 
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^  I  hftTe  again  presented  the  bill  for  £88  14f .  at  Messrs.  Bxek.  rf  pum, 


Bamett^  Hoares,  &  Co.,  but  they  have  yet  no  order  for 
payment;  shall  therefore  feel  obliged  by  your  reply,  in- 
forming me  whether  you  will  have  the  bill  returned,  or 
have  the  order  for  payment  forwarded  to  me,  and  again 
juresent  it  for  payment.^' 

At  eleven  o'clock  on  the  morning  of  the  same  day, 
(Wednesday),  Barker  gave  the  defendant  notice  of  the 
dishonour  of  the  bill. 

It  was  contended  for  the  defendant,  upon  these  facts, 
that  the  notice  given  to  him  was  too  late ;  that  as  Barker 
had  received,  on  the  Monday,  notice  of  the  bill  having  been 
dishonoured  upon  the  Saturday,  he  ought  to  have  com- 
municated that  fact  to  the  defendant  earlier  than  on  the 
Wednesday :  and  the  learned  Judge,  being  of  that  opinion, 
directed  a  nonsuit,  reserving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  the  amount  of  the  bill. 

Knowles  now  moved  accordingly,  and  contended  that 
inasmuch  as  the  letter  received  by  Barker  on  the  Monday 
was  not  a  l^al  notice  to  him  of  the  dishonour  of  the  bill, 
with  a  view  to  hold  him  liable  upon  it,  but  was  merely 
given  for  his  information  as  the  agent  of  the  plaintiff,  it 
did  not  bind  him  to  give  immediate  notice  of  the  dishonour 
to  the  defendant. 

Parke,  B. — I  think  that  Barker  received  on  the  Mon- 
day sufBcient  notice  of  the  dishonour  of  the  bill,  and  ought 
on  that  day  to  have  communicated  it  to  the  defendant.  It 
has  lately  been  decided  in  the  Court  of  Queen's  Bench  (a), 
that  the  holder  of  a  bill  of  exchange  need  not  in  terms  in* 
form  the  party  to  whom  he  gives  notice  of  its  dishonour, 
that  he  looks  to  him  for  payment.    In  the  present  case, 

(a)  JFStrze  v.  Sharwood,  2  Q.  fi.  388;  2  O.  &  D.  116:  King  v.  Biek- 
ley,  2  Q.  B.  419. 

VOL.  XI.  C  C  M.  W. 
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Exeh.  of  putu,  Barker  would  have  been  responsible  if  no  otber  notice 
bad  been  given  bim.  Tbe  effect  of  tbe  plaintiff's  letter  is 
merely  this,  that  he  gives  Barker  notice  of  the  disbonoor, 
but  at  tbe  same  time  intimates  that  it  may  be  unnecessary 
for  him  to  act  upon  it,  as  the  bill  may  perhaps  be  paid  by 
the  acceptor  on  the  Monday.  Barker  ought  to  have  given 
the  defendant  notice  on  the  Monday. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  Knowledge 
of  the  dishonour,  obtained  from  a  communication  by  the 
holder  of  the  bill,  amounts  to  notice. 

OuRNET,  B.,  and  Bolye,  B.,  concurred. 

Rule  refused. 


May  2.  Oridoe  v.  Sherborne. 

A  promifMiy     xxSSUMPSIT  by  indorsee  against  payee  of  a  promissory 
i^^l^]^^  note,  dated  IQth  November,  1838,  payable  to  the  defendant 
trtihin'th*         ^y  instalments  on  the  19th  of  November  in  each  succeeding 
3  &  4  Aon.       year,  for  seven  years.    This  action  was  brought  to  recover 
maker  ii  ea-*     the  amouut  of  the  instalment  due  on  the  19th  of  November, 
dayf  Jf^we      ^^^'    "^^^  "^^^  P^®^  denying  that  the  note  was  duly 
upon  the  fiiuing  presented  for  payment,  or  that  the  defendant  had  due 
inftaiment        noticc  of  the  presentment  and  dishonour.     At  the  trial 
before  Boffe^  B.,  at  the  Middlesex  sittings  after  Hilary 
term,  it  appeared  that  the  note  was  presented  for  payment 
of  the  instalment  in  question  on  the  22nd  of  November, 
the  plaintiff  thus  allowing  the  three  days  of  grace  usually 
given  in  the  case  of  negotiable  instruments :  it  was  dis- 
honoured, and  notice  of  the  dishonour  was  given  to  the 
defendant  the  next  day.     It  was  objected  for  the  defend- 
ant, that  the  presentment  and  notice  of  dishonour  were  too 
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late;  tbat  a  promissory  note  payable  by  instalments  was  EmU.  nf  PUa$, 

not  a  negotiable  instrument  witbin  tbe  law  and  custom  of 

mercbants^  and  tbe  maker  tbereof  was  not  entitled  to 

days  of  grace  at  all;  or  if  be  were^  tbey  could  be  allowed 

only  for  payment  of  tbe  last  instalment.     Tbe  learned 

Judge  overruled  tbe  objection,  and  tbe  plaintiff  obtained 

a  verdict. 

In  tbis  term,  Knowles  obtained  a  rule  nisi  for  a  new  trial, 
on  tbe  above  ground :  against  wbicb 

R.  V.  Bichards  and  WhUeJwrit  now  sbewed  cause. — ^A 
promissory  note  payable  by  instalments  was  a  valid  security 
before  tbe  stat.  of  8  &  4  Ann.  &  9,  and  it  is  negotiable  by 
virtue  of  tbat  statute.  A  promissory  note  was  always 
evidence  of  money  lent,  wbetber  payable  by  instalments  or 
otberwise,  as  admitting  a  debt  payable  at  tbe  day  wben  it 
was  to  become  due.  Tbe  diflSculty  was,  tbat  tbe  promisee 
could  not  declare  upon  tbe  note  itself  for  want  of  con- 
sideration apparent  on  tbe  face  of  it,  not  being  an  instru- 
ment witbin  tbe  law  and  custom  of  mercbants.  In  conse- 
quence of  tbat  difficulty  tbe  statute  of  Anne  was  passed, 
wbicb,  being  made  for  tbe  advancement  of  trade,  bas  al- 
ways received  a  liberal  construction.  RaiwUnion  v.  Stone  (a) , 
Milne  v.  Graham  {b).  Its  language  is  as  large  and  com- 
prebensive  as  possible,  and  tbe  effect  of  it  is  to  place  all 
promissory  notes  upon  tbe  same  footing  in  every  respect 
as  inland  bills  of  excbange,  and  to  invest  tbem  witb  all 
tbe  incidents  wbicb  by  tbe  law  merebant  appertained  to 
sucb  instruments.  Tbere  is  notbing  wbatever  in  tbe  sta- 
tute from  wbicb  it  can  at  all  be  inferred  tbat  promissory 
notes  payable  by  instalments  were  not  intended  by  tbe 
legislature  to  be  included  witbin  its  provisions:  and  al- 
tbougb  tbere  is  no  express  autbority  tbat  promissory  notes 
may  be  made  payable  by  instalments,  and  be  negotiable, 

(a)  3  Will.  1.  (6)  1  B.  &  Cr.  192;  2  D.  &  R.  293. 

C  c2 
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Bteeh.  ttfPieoi,  there  are  many  cases  in  whicli  that  is  assumed  to  be  the 
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law.    Thus,  in  Siddatt  v.  RawcUffe(a),  Bayley,  B.,  says 


Oridob       ''  If  you  had  taken  a  note  payable  by  instalments,  you  might 


V, 


Sherborne,  bave  sued  as  those  instalments  became  due :''  thus  treating  it 
as  a  matter  clearly  understood  that  it  is  a  valid  instrument 
within  the  statute.  Numerous  actions  upon  such  notes 
are  to  be  found  in  the  books,  and  no  trace  of  such  an  ob- 
jection as  the  present  appears  in  any  of  them.  In  Eudder 
v.  Price  (i),  for  instance,  it  would  have  been  idle  to  discuss 
the  question  whether  and  when  debt  could  lie  on  a  note 
payable  by  instalments,  if  the  objection  now  taken  were  of 
any  weight.  See  also  Ashjbrd  v.  Hand  (c),  Donaldson  v. 
TTumipson  {d),  Dames  v.  Wilkinson  (e),  Hatch  v.  Trayes  (/). 
Again,  the  various  treatises  on  the  subject  of  bills  of  ex- 
change and  promissory  notes,  while  pointing  out  every 
conceivable  objection  to  the  validity  and  form  of  such  in- 
struments, contain  no  suggestion  whatever  of  this.  And 
the  legislature  itself  has  recognised  notes  payable  by  in- 
stalments as  valid  instruments,  by  providing  for  the  man- 
ner in  which  they  shall  be  stamped.  55  Oeo.  S,  c.  184, 
sched.  pt.  1.  If,  then,  such  notes  are  within  the  statute 
of  Anne,  it  is  a  question  of  minor  consideration  whether 
days  of  grace  are  to  be  allowed  upon  them.  If  not,  the 
presentment  is  an  immaterial  allegation.  But  how  can  one 
part  of  the  custom  of  merchants  be  applied  to  them,  and 
not  the  other?  Notice  is  necessary  only  by  the  custom  of 
merchants ;  and  so  also  they  are  equaUy  within  the  other 
custom,  as  to  the  time  of  presentment.  Bills  of  exchange, 
it  is  true,  are  not  often  so  drawn ;  but  what  can  be  the 
objection  to  it,  either  in  reason  or  in  law?  Why  may  not 
a  man  put  several  sums  payable  at  different  times  into  one 
bill,  just  as  well  as  he  may  draw  separate  bills  at  different 
dates  for  the  several  parts  of  the  aggregate  amount  ?    It  is 

(a)  1  C.  &  M.  490.  (d)  6  M.  &  W.  316. 

(6)  1  H.  Bl.  547.  (e)  10  Ad.  &  E. 98;  2  P. &  D.  256. 

(c)  Andr.  370.  (/)  11  Ad.&E.702;  3P,&D.408. 
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said^  what  is  the  acceptor  to  do^  because  on  payment  he  is  Buck,  of  PUvh 
entitled  to  have  the  instrument  delivered  up  ?  The  answer  ^  ^^' 
is,  he  has  chosen  to  enter  into  such  a  contract,  and  must 
be  bound  by  it.  But  further,  the  drawer  of  a  bill  may 
direct  a  special  manner  of  payment:  Com.  Dig.  Mer- 
chant, F.  5:  so,  a  payee  may  indorse  conditionally;  or 
for  a  part,  before  acceptance :  Robertsim  v.  Kenrinff^ 
ton  (a),  Hawkim  v.  Cardee  (6).  In  Josselyn  v.  Lacier  (c), 
a  bill  payable  by  instalments  was  held  to  be  within  the 
statute  of  Anne.  If  a  party  may  accept  for  different 
parts  of  a  bill,  why  may  he  not  draw  it  payable  at  dif- 
{erent  periods?  In  the  present  case,  the  whole  sum  is 
not  made  payable  on  default  in  payment  of  one  installment, 
but  each  instalment  is  treated  as  a  separate  security, 
and  the  law  merchant  is  applicable  to  each.  Brown  v. 
Harraden  {d)  shews  that  days  of  grace  are  to  be  allowed 
on  prooussory  notes  in  the  same  manner  as  on  bills  of 
exchange. 

Knowles,  in  support  of  the  rule. — ^There  is  undoubtedly 
no  express  authority  upon  this  subject ;  and  none  of  the 
cases  which  have  been  cited  are  really  in  point.  The  ques- 
tion must  no  doubt  be  decided  by  analogy  to  the  rule 
which  obtains  in  respect  of  bills  of  exchange ;  and  if  days 
of  grace  are  to  be  allowed  upon  bills  of  exchange  payable 
by  instalments,  as  each  instalment  becomes  due,  then  the 
ruling  in  this  case  was  correct.  But  it  is  submitted  that  a 
bill  of  exchange  is  negotiable  within  the  law  merchant, 
only  when  it  is  specified  to  be  for  the  payment  of  one  defi- 
nite sum  at  a  definite  time.  A  bill  of  exchange  payable 
by  instalments  is  in  truth  unknown  amongst  merchants. 
IParke,  B. — ^The  knowledge  or  practice  of  merchants  may 


(a)  4  Taunt.  30.  Raym.  1362,  and  Stm.  219,  762. 

(6)  lSalk.65.  (d)  4T.R.  148. 

(c)  10  Mod.  294;   cited  2  Ld. 
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Eteh.  rf  PUa$,  be  a  very  difiFerent  thing  from  the  general  law  merchant.] 
'  '  Neither  are  such  bills  mentioned  in  any  of  the  treatises 
Oridgb  upon  the  law  merchant.  It  is  plain  that  such  instruments 
Srbrboute.  would  much  perplex  the  transactions  of  the  mercantile 
community^  and  certainly  the  invariable  practice  is  to  draw 
separate  bills  at  several  dates.  If  such  instruments  as 
these  are  permitted  to  be  negotiable,  great  inconvenience 
must  be  the  consequence.  The  different  instalments  may 
be  indorsed  to  different  persons,  and  some  of  them  may  be 
paid  when  due  and  some  not,  and  as  the  party  who  pays  a 
bill  or  note  is  entitled  to  have  it  delivered  up  to  him,  great 
diflSculty  would  thus  be  thrown  in  the  way  of  the  parties 
seeking  to  recover  subsequent  unpaid  amounts.  [Parke, 
B. — ^A  bill  of  exchange  may  be  accepted  for  part,  but  not 
indorsed  for  part.  This  note  is  one  entire  contract  to  pay 
a  definite  sum  at  different  times.]  But,  further,  tohen  are 
the  days  of  grace  to  be  allowed  ?  If  at  all,  sorely  not  until 
the  last  instalment  becomes  due,  for  until  then  the  note  is 
running. 

Parke,  B. — I  think  the  rule  in  this  case  ought  to  be 
discharged.  The  question  is,  whether,  on  a  promissory 
note  payable  by  instalments,  the  usual  three  days  of  grace 
are  to  be  allowed  or  not.  In  order  to  determine  this  point, 
the  first  question  that  presents  itself  is,  whether  such  an 
instrument  is  a  promissory  note  at  all,  within  the  stat.  8  &  4 
Ann.  c.  9,  so  as  to  entitle  any  party  into  whose  hands  it  may 
come  to  sue  upon  it ;  for  if  so,  there  will  be  no  diflSculty 
in  extending  to  it  the  same  rule  as  prevails  in  the  case  of 
bills  of  exchange;  namely,  that  days  of  grace  are  to  be  al- 
lowed in  all  cases  where  a  sum  of  money  is  by  such  a  nego- 
tiable instrument  made  payable  at  a  fixed  day.  Now,  in 
order  to  render  this  valid  as  a  promissory  note,  we  must 
first  consider  whether  it  might  be  sued  on  by  the  original 
parties  to  it.  It  is  well  known  that,  before  the  passing  of 
the  stat.  8  &  4  Ann.  c.  9,  it  was  the  opinion  of  Lord  HoU 
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that  a  promissory  note  was  only  evidence  of  a  debt,  and  not  Exch.  of  PUtu, 
an  instrument  of  obligatory  force  in  itself.    Then  came  the  '  - 

statute,  which  puts  promissory  notes  on  the  footing  of  inland  Oridgb 
bills  of  exchange.  The  preamble  recites,  that  it  had  been  Shbrbormb. 
held  ''  that  notes  in  writing,  signed  by  the  party  who  makes 
the  same,  whereby  such  party  promises  to  pay  unto  any 
other  person  or  his  order  any  sum  of  money  therein  men- 
tioned, are  not  assignable  or  indorsable  oyer,  within  the 
custom  of  merchants,  to  any  other  person ;  and  that  such 
person  to  whom  the  sum  of  money  mentioned  in  such 
note  is  payable  cannot  maintain  an  action  by  the  cus- 
tom of  merchants  against  the  person  who  first  made  and 
signed  the  same;  and  that  any  person  to  whom  such 
note  should  be  assigned,  indorsed,  or  made  payable  could 
not,  within  the  said  custom  of  merchants,  maintain  an 
action  against  the  person  who  first  drew  and  signed 
the  same.''  The  statute  is  thus  directed  to  two  griev- 
ances— that  the  note  is  not  assignable,  and  that  it  is  not 
the  subject  of  an  action.  Therefore,  *'  to  encouri^e  trade 
and  commerce,  which  will  be  much  advanced  if  such  notes 
shall  have  the  same  effect  as  inland  bills  of  exchange,''  the 
statute  in  the  1st  section  goes  on  to  enact,  that  ''all  notes 
in  writing,  whereby  any  person,  body  politic  or  corporate, 
shall  promise  to  pay  to  any  other  person  or  persons,  body 
politic  or  corporate,  his,  her,  or  their  order,  or  unto  bearer, 
any  sum  of  money  mentioned  in  such  note,  shall  be  taken 
and  construed  to  be,  by  virtue  thereof,  due  and  payable  to 
any  such  person  or  persons,  &c.  to  whom  the  same  is  made 
payable."  These  words  are  general,  and  without  any  limi- 
tation as  to  the  mode  in  which  the  money  is  to  be  paid. 
The  section  goes  on  to  enact,  that ''  every  such  note  shall 
be  made  assignable  or  indorsable  over,  in  the  same  manner 
as  inland  bills  of  exchange  are  or  may  be,  according  to  the 
custom  of  merchants ;  and  that  the  person  or  persons,  &c., 
to  whom  any  such  sum  of  money  shall  be  by  such  note 
made  payable,  may  maintain  an  action  for  the  same,  in 
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Exeh.  of  Pleat,  such  manner  as  they  might  do  upon  any  inland  bUl  of  ex« 
change  made  or  drawn  according  to  the  custom  of  mer* 
chants^  against  the  person  or  persons  who  signed  the  same; 
and  that  any  person  or  persons,  body  politic  or  corporate, 
to  whom  such  note  is  indorsed  or  assigned,  or  the  money 
therein  mentioned  ordered  to  be  paid  by  indorsement 
thereon,  may  maintain  their  action  for  such  sum  of  m<mey 
either  against  the  person  ftc.  who  signed  such  note,  or 
against  any  of  the  persons  who  indorsed  the  same,  in  like 
manner  as  in  cases  of  inland  bills  of  exchange.^'  On  the 
provisions  of  this  statute,  therefore,  we  find  no  limitation 
imposed  as  to  the  manner  in  which  the  money  is  to  be 
made  payable;  and  consequently,  unless  there  is  some 
established  rule  or  settled  practice  to  the  contrary,  a  pro- 
missory note  must  be  deemed  good  within  the  statute, 
whether  it  be  to  pay  an  entire  sum  at  once,  or  to  pay  it  by 
instalments.  No  case  has  been  dted  to  shew  that  a  pro- 
missory note  in  the  latter  form  is  not  good,  and  we  must 
therefore  look  at  the  course  pursued  in  practice  since  the 
statute.  Speaking  from  modern  experience,  (and  nune 
in  this  respect  has  been  of  some  standing),  I  have  no 
doubt  that  numerous  actions  have  been  brought  by  the 
original  parties  in  whose  favour  such  notes  have  been 
made;  indeed,  that  this  is  so  every  gentleman  in  the 
habit  of  drawing  under  the  bar  can  testify;  and  it  is 
now  much  too  late  to  say  such  actions  as  those  are  not 
maintainable.  And  if  promissory  notes  are  within  the 
first  clause  of  the  statute,  I  see  no  sufficient  reason 
why  they  should  not  also  be  within  the  second,  and  con- 
sequently assignable  to  an  indorsee.  Besides  the  invari- 
able practice  on  this  subject,  and  the  fact  that  actions 
on  notes  of  this  kind  have  been  so  numerous,  that  it  is,  I 
may  say,  impossible  that  the  present  objection  should  not 
have  been  taken  in  some  of  them,  if  there  were  really 
any  weight  in  it,  several  reported  cases  have  been  refisrred 
to,  in  which  such  actions  were  brought,  and  no  objection 
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taken  that  they  would  not  lie  on  the  ground  suggested  in  Sxeh,  of  puat, 

this  case,  although  other  objections  were  taken.    One  is    ^     \^      - 

that  of  Danahbtm  v.  Thompson,  to  which  may  be  added       ouDav 

those  of  Asf^ord  v.  Hand  and  Josselyn  v.  Lacier.    If  there    SHSRBORjfia. 

had  ever  been  any  idea  that  a  promissory  note  of  this 

nature  was  not  within  the  statute  of  Anne,  the  objection 

would  certainly  have  been  taken;  although  I  rely  more  on 

the  established  modem  usage,  and  think  it  too  late  to 

raise  this  objection  now.    If,  then,  this  is  admitted  to  be 

a  promissory  note,  suable  on  and  indorsable  under  the 

statute,  the  next  question  is  respecting  the  allowance  of 

the  usual  days  of  grace  upon  it.    Now,  in  the  case  of 

Brown  y.  Harraden,  it  is  said,  that,  with  respect  to  the 

allowance  of  days  of  grace,  the  rule  is  exactly  the  same  in 

the  case  of  a  promissory  note  as  of  a  bill  of  exchange ; 

namely,  that  they  are  always  to  be  allowed,  when  the  in* 

strument  is  for  the  payment  of  money  at  a  certain  time,  as 

after  a  certain  number  of  days  or  after  sight,  but  not  when 

it  is  only  payable  on  demand.    That  rule  we  must  adopt 

in  this  case ;  and  as  this  note  is  suable  on  and  indorsable 

under  the  statute  of  Anne  in  the  same  manner  as  bills  of 

exchange  were  before, — ^as  both  instruments  are  thereby 

simply  put  upon  the  same  footing, — ^the  days  of  grace  for 

both  must  be  the  same,  and  consequently  ought  to  be 

allowed  on  this  promissory  note. 

Aldbrson,  B. — I  am  of  the  same  opinion.  Notes  of  this 
nature  are  within  the  literal  words  of  the  statute  of  Anne ; 
and  when  we  are  called  upon  to  decide  whether  they  are 
virtually  within  it,  we  ought  to  look  to  the  invariable  prac* 
tice  which  has  existed  in  such  cases.  My  Brother  Parke 
has  referred  to  the  modem  practice  on  this  subject,  in 
which  he  has  had  great  experience ;  then  we  have  the  fact, 
that  the  intermediate  parties  to  promissory  notes  in  this 
form  have  sued  upon  them,  and  that  there  is  a  number  ot 
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Brek.  ofPhtu,  decided  cases  in  which  the  declarations  would  have  been 
bad  if  this  objection  had  prevailed.  Again,  if  we  look  at 
the  Stamp  Act,  we  shall  find  that  the  legislature  itself  has 
taken  a  similar  view  of  this  matter,  and  treated  instru- 
ments in  this  form  as  negotiable,  by  imposing  a  stamp  duty 
upon  them.  We  thus  have  the  opinion  of  those  persons  who 
have  all  along  been  employed  in  drawing  declarations,  and 
the  opinion  of  the  legislature  itself;  and  in  addition  to 
all  these,  we  have  impliedly  the  concurrence  of  Mr.  Barou 
Bayley,  a  great  authority  in  questions  of  this  nature,  who, 
in  his  work  on  Bills  of  Exchange,  when  speaking  of  the 
requisites  necessary  to  constitute  a  good  bill,  mentions 
every  other  objection  which  can  be  raised,  but  makes 
no  exception  of  such  as  are  made  payable  by  instalments; 
which  would  certainly  have  been  a  very  great  omission,  if 
the  present  objection  be  well  founded.  The  same  obser- 
vation may  be  made  as  to  other  text-books  which  treat  on 
this  subject.  Taking,  then,  all  these  matters  together, 
they  seem  to  establish  that  communis  consensus,  which 
we  are  told  facit  jus,  of  all  persons  to  adopt  the  literal 
construction  of  the  statute  of  Anne,  and  which  ought  on 
this  account  to  prevail  with  us  in  the  present  case.  If, 
then,  a  promissory  note  payable  by  instalments  be  within 
that  statute  at  all,  it  must  be  so  to  the  whole  extent  of  the 
statute ;  so  that  not  only  may  the  original  parties  to  the 
note  sue  upon  it,  but  so  also  may  all  collateral  parties,  the 
instrument  being  indorsable  like  any  bill  of  exchange,  and 
subject  to  the  incidents  of  such  indorsement.  The  only 
question  in  the  present  case,  therefore,  being  that  relative 
to  the  days  of  grace  on  this  note,  on  which  we  think  the 
decision  at  the  trial  was  correct,  the  present  rule  must  be 
discharged. 

RoLrE,  B. — I  am  of  the  same  opinion.     It  appears  to 
me  that  the  case  which  has  been  referred  to,  of  Donaldson 
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T.  Thompson,  is  almost  a  direct  decision  on  this  pointy  Brek.  ^PUas, 
for  that  was  an  action  by  the  indorser  of  a  promissory 
note,  payable  by  instalments,  against  the  maker,  to  which 
the  defendant  pleaded  non  assumpsit;  and  the  question 
raised  on  demurrer  was,  whether  the  declaration,  which 
was  somewhat  peculiar  in  its  form,  was  a  declaration  on  a 
promissory  note,  within  the  meaning  of  the  Beg.  Gren.  H. 
4  Will.  4,  Assumpsit,  2,  which  renders  that  form  of  plea 
inadmissible  in  all  actions  on  bills  of  exchange  and  pro- 
missory notes.  The  defendant  contended  that  it  was ;  and 
although  the  point  was  argued  by  very  learned  counsel, 
who  made  use  of  numerous  arguments  to  shew  that  the 
instrument  there  declared  on  was  not  a  promissory  note, 
they  neyer  suggested  the  objection  raised  here,  that  it  was 
not  a  promissory  note  because  made  payable  by  instal- 
ments; and  the  Court  held  that  it  did  amount  to  a  pro- 
missory note  within  the  meaning  of  the  rule.  It  is  impos- 
sible to  give  effect  to  the  argument  of  Mr.  Knowles  in  the 
present  case,  without  saying  that  the  decision  of  the  Court 

in  that  case  was  erroneous. 

Rule  discharged. 


The  Bank  of  Ireland  v.  Archer  and  Daly.  Jf<y  2. 

Assumpsit  on  a  foreign  bin  of  exchange. — ^The  decla-  A  promite  to 
ration  stated,  that  heretofore,  to  wit,  on  the  29th  day  of  yrtTawn  dow 
September,  1842,  in  parts  beyond  the  seas,  to  wit,  at  ^^^^^^l^ 
Waterford,  in  the  kingdom  of  Ireland,  certain  persons  of  it;  although 

.1  ,    ,  ,    «  *  -r    «    ^    «        ,        ,       the  bill  be  dit. 

using  the  name,  style,  and  firm  of  J.  &  C.  Scroder,  by  counted  for  the 
their  said  name,  style,  and  firm,  made  their  bill  of  ex-  fouh  of  such* 
ehange  in  writing,  and  directed  the  same  to  the  defend-  promise, 
ants,  and  thereby  required  the  defendants  to  pay  to  the 
order  of  them  the  said  J.  &  C.  Scroder  the  sum  of  £862 
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Exeh.  of  Pleat,  \0s.  sterlings  three  months  after  the  date  thereof^  which 
^  >^  period  had  elapsed  before  the  commencement  of  the  suit  j 
and  the  defendants  then  accepted  the  said  bill^  and  the 
said  J.  &  C.  Scroder  then  indorsed  the  same  to  the  plain- 
tiffs;  of  all  which  the  defendants  then  had  notice^  and 
then  promised  the  plaintiffs  to  pay  them  the  amount  of 
the  said  bill^  according  to  the  tenor  and  effect  thereof 
and  of  their  said  acceptance  thereof,  but  the  defendants 
did  not  pay  the  same  when  due.  The  second  count 
stated,  that  theretofore,  to  wit,  on  the  day  and  year 
last  aforesaid,  in  consideration  that  the  plaintiffs,  at  the 
request  of  the  defendants,  would  discount  a  certain  other 
bill  of  exchange  before  then  drawn  by  certain  persons 
using  the  name,  style,  and  firm  of  J.  &  C.  Scroder,  by 
their  said  name,  style,  and  firm,  whereby  the  said  J.  & 
C.  Scroder  required  the  defendants  to  pay  to  their  order, 
three  months  after  the  date  thereof,  the  sum  of  £852  10^. 
sterling,  and  would  pay  to  the  said  J.  &  C.  Scroder  the 
amount  of  the  said  last-mentioned  bill  of  exchange,  de- 
ducting certain  reasonable  discount  in  that  behalfi  in  and 
by  certain  other  bills  of  exchange  indorsed  by  the  plaintiffs, 
they  the  defendants  promised  the  plaintiffs  to  accept  the 
said  bill  of  exchange  in  this  count  first  mentioned,  upon 
the  same  being  presented  to  them  for  their  acceptance 
thereof.  The  count  then  averred,  that  the  plaintiffs  after- 
wards, to  wit,  on  the  2nd  October,  1842,  confiding  in  the 
said  promise  of  the  defendants,  discounted  the  said  bill  of 
exchange  in  this  count  first  mentioned,  and  then  paid  to 
the  said  J.  &  C.  Scroder,  in  certain  other  bills  of  exchange 
indorsed  by  the  said  plaintiffs,  the  amount  of  the  said  bill 
in  this  count  first  mentioned,  after  deducting  such  reason- 
able discount  as  aforesaid,  being  a  large  amount,  to  wit, 
the  sum  of  d6847  2«.;  and  although  the  said  J.  &  C.  Scroder, 
to  wit,  then  indorsed  the  said  bill  of  exchange  in  this  count 
first  mentioned  to  the  plaintiffs,  and  the  plaintiffs  after- 
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Wards,  and  within  a  reasonable  time  in  that  behalf,  to  wit,  Sxeh,qfPiea$, 
on  the  10th  day  of  October  in  the  year  aforesaid,  presented 
the  said  last-mentioned  bill  of  exchange  to  the  defendants 
for  their  acceptance  thereof,  and  then  requested  the  de- 
fendants to  accept  the  same,  according  to  their  said  promise 
in  that  behalf,  yet  the  defendants  did  not  nor  would,  when 
the  said  last-mentioned  bill  of  exchange  was  so  presented 
to  them  for  their  acceptance  as  aforesaid,  and  when  they 
were  so  as  aforesaid  requested  to  accept  the  same,  or  at 
any  other  time,  accept  the  said  last-mentioned  bill  of  ex* 
change,  but  then  and  always  thereafter  wholly  neglected 
and  refused  so  to  do,  and  thereby  the  plaintiffs  have  wholly 
lost  the  said  sum  of  money  so  advanced  by  them  as  afore- 
said, and  the  said  bill  of  exchange  is  still  wholly  unpaid  to 
the  plaintiffs. 

The  declaration  contained  also  coimts  for  money  had 
and  received,  money  paid,  and  on  an  account  stated. 

The  defendants  pleaded  to  the  first  count,  that  they  did 
not  accept  the  said  bill  of  exchange  therein  mentioned ; 
to  the  second  count,  first,  that  they  did  not  promise  to  ac- 
cept the  said  bill ;  secondly,  a  traverse  of  the  consideration 
alleged ;  and  thirdly,  that  the  plaintiffs  did  not  discount 
the  said  bill  of  exchange ;  and  to  the  residue  of  the  de- 
claration, non  assumpserunt.    Issues  thereon. 

At  the  trial,  before  CoUman,  J.,  at  the  last  AssiECs  at 
Liverpool,  it  appeared  that  the  action  was  brought  by  the 
plaintiffs  to  recover  from  the  defendants,  who  were  corn- 
merchants  and  commission  agents  at  Liverpool,  the  amount 
of  the  bill  mentioned  in  the  declaration,  under  the  follow- 
ing circumstances.  On  the  8th  of  July,  1842,  Messrs. 
J.  &  C.  Scroder,  who  were  corn-merchants  at  Waterford, 
and  correspondents  of  the  defendants,  drew  a  bill  of  ex- 
change for  £850,  at  three  months'  date,  on  the  defendants, 
and  discounted  it,  before  acceptance,  at  the  Branch  Bank 
of  Lreland  at  Waterford.    The  defendants  had  then  in 
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Exeh.  of  PUat,  their  possession  at  Liyerpool,  for  sale  on  commission^  a 
^^  quantity  of  Indian  com  belonging  to  Messrs.  Scroder; 

and  on  the  bill  being  presented  to  them  at  Liverpool,  it 
was  duly  accepted.  In  the  following  September,  the  de- 
fendant Daly,  being  at  Waterford,  had  an  interview  with 
one  of  the  Messrs.  Scroder,  who  told  him  they  should  find 
some  difficulty  in  providing  for  the  bill  on  its  falling  due, 
(which  would  be  on  the  11th  of  October),  but  that  if  the 
defendants  would  renew  their  acceptance,  he  thought  he 
could  get  it  discounted.  Daly  declined  to  do  so  without  a 
deposit  in  cash,  on  the  ground  of  the  bad  state  of  the 
markets,  and  the  loss  they  were  likely  to  sustain  by  the 
Indian  com.  To  this  Scroder  agreed,  and  thereupon  Daly, 
being  requested  to  accept  another  bill  for  £852  10«.,  said 
— "  Send  it  for  acceptance  as  usual,  remitting  proceeds  at 
the  same  time,  and  I  will  advise  my  partner  in  Liverpool 
of  the  amount.''  Accordingly,  on  the  29th  of  September, 
Messrs.  Scroder  drew  on  the  defendants  the  bill  in  ques- 
tion, for  £852  10s,,  and  got  it  discounted,  before  accept- 
ance, at  the  same  bank.  The  manager  of  the  bank  stated 
that  he  was  induced  to  discount  the  bill  upon  the  repre- 
sentation of  Messrs.  Scroder  that  they  had  arranged  with 
the  defendants  for  the  acceptance  of  it.  On  the  same  29th 
of  September,  the  following  letter  was  written  and  sent  by 
Messrs.  Scroder  to  the  defendants : — 


**  Gentlemen — ^Agreeably  to  our  arrangement  with  Mr. 
Daly,  please  take  the  inclosed  Bank  of  Ireland  indorse- 
ments, £847  0».  2J.,  being  as  near  as  we  could  go  to  the 
amount  of  your  bill,  £850,  due  11th  of  next  mouth.  We 
have  drawn  on  you  at  three  months  from  to-day,  £852  lOf ., 
favour  of  the  Bank  of  Ireland,  which  please  protect,  hoping 
that  before  its  maturity  you  may  be  able  to  sell  our  stuff 

at  a  fair  price. 

"  J.  &  C.  Scroder." 
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In  answer  to  which  the  following  letter  was  received  by   £*ck.  t/PUast 

1843 
the  Messrs.  Scroder,  on  the  1st  of  October : —  *  - 


"  Gentlemen — ^Your  favour,  inclosing  bills  amounting  to 
£847  0*.  2d.,  is  received  and  passed  to  your  credit.  Your 
draft  on  us  for  £852  \0s.  shall  be  duly  honoured.  We 
have  no  inquiry  at  present  for  Indian  corn. 

P.  Pro.  Archer,  Daly,  ^  Co., 
P.  J.  Forest." 

Forest,  however,  had  no  authority  to  accept,  and  never 
had  accepted,  bills  of  exchange  on  behalf  of  the  defend- 
ants ;  and  they  refused  to  accept  the  bill  when  presented 
to  them,  Messrs.  Scroder  having  in  the  meantime  stopped 
payment. 

Upon  these  facts,  it  was  objected  for  the  defendants,  and 
the  learned  Judge  was  of  opinion,  that  inasmuch  as  there 
was  no  bill  in  existence  when  the  promise  to  accept  it  was 
made  by  the  defendant  Daly,  that  promise  did  not  amount 
to  an  acceptance,  or  render  the  defendants  liable,  although 
thejplaintiffs  had  discounted  the  bill  on  the  faith  of  their 
acceptance :  and  a  verdict  was  accordingly  taken  for  the 
defendants  on  the  first  issue,  leave  being  reserved  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  them  for  £852  10». 
if  the  Court  should  be  of  a  contrary  opinion. 

On  the  25th  April, 

Knowles  moved  accordingly. — ^The  question  which  arises 
in  this  case  is,  whether  a  parol  promise  to  accept  a  bill  of 
exchange  afterwards  drawn,  on  the  faith  of  which  promise 
the  bill  is  discounted,  amounts  in  law  to  an  acceptance. 
The  case  of  Pillans  v.  Van  Mierop  (a)  is  in  effect  a  decision 
that  it  does.  The  opinion  expressed  by  Lord  Kenyon  in 
Johnson  V.  ColUngs  (6)  is  undoubtedly  to  the  contrary :  but 
in  that  case  it  did  not  in  fact  appear  that  any  third  person 
was  induced  by  the  promise  to  discount  the  bill.    In  Miln 
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Bxeh.  of  Pieo9,  V.  Prest  (a),  Gibbs,  C.  J.,  laid  it  down  that  a  conditional 
acceptance  is  as  effectual  as  an  absolute  one,  if  the  condi- 
tion be  complied  with.  This,  however,  was  an  absolute 
promise,  and  could  not  be  repudiated,  any  more  than  in 
Pillans  Y.  Van  Mierop.  The  rule  of  law  in  America  ap- 
pears to  be  more  comprehensive  than  would  seem  to  re- 
sult from  the  case  of  Johnson  v.  CoUinga.  Mr.  Justice 
Story  says  (6),  after  remarking  on  the  English  cases — 
''  The  rule,  as  formerly  held,  always  included  the  qualifica- 
tion, that  the  paper  containing  the  promise  should  de- 
scribe the  bill  to  be  drawn  in  terms  not  to  be  mistaken, 
so  as  to  identify  and  distinguish  it  from  all  others ;  that 
the  bill  should  be  drawn  within  a  reasonable  time  after  the 
paper  was  written ;  and  that  it  should  be  received,  by  the 
person  taking  it,  upon  the  faith  of  the  promised  acceptance. 
•  •  •  •  Under  these  qualifications,  the  rule  seems  to  be 
firmly  established  in  America  upon  the  footing  of  the  old 
authorities/'  All  the  requisites  represented  here  as  being 
necessary  to  constitute  an  acceptance  appear  to  concur  in 
this  case.  [Parke,  B. — I  thought  this  point  had  been  set- 
tled by  Johnson  v.  Collinga,  Your  proposition  would  lead 
to  an  extraordinary  state  of  things :  namely,  that  if  the 
indorsee  paid  the  bill  away  with  notice  of  the  promise  to 
accept,  the  indorsee  might  recover  against  the  acceptor, 
but  if  not,  not;  and  so  there  might  be  several  indorsees 
with  different  remedies.  We  will  take  a  short  time  to  look 
into  Mr.  Justice  Story's  work :  as  far  as  the  English  autho- 
rities are  concerned,  I  have  always  understood  the  point 
was  conclusively  settled  by  Johnson  v.  ColUngs.  It  is  a 
question  of  the  law  merchant,  and  must  depend  on  the 
authorities.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)    Holt,   N.   P.   C.   181;    4         (6)  Story  on  BUls  of  Exchange, 
Campb.  393.  t.  249,  p.  274. 
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Pabke,  B. — ^The  point  reserved  by  my  Brother  Cottman  Btck.  0/  puat, 


in  this  case  was^  whether  a  parol  promise  to  accept  a 
foreign  bill  of  exchange  before  it  was  drawn,  amounted  to 
an  acceptance,  such  promise  having  been  communicated  to 
the  indorsees,  the  plaintiffs,  and  the  bill  having  been  taken 
by  them  on  the  fidth  of  it.  The  learned  Judge  thought 
not;  and  we  agree  in  this  opinion,  and  think  there  should 
be  no  rule. 

The  case  of  Pittam  v.  Van  Mierop  appears  to  be  the  au- 
thority  on  which  the  doctrine,  that  a  person  can  be  bound 
by  a  promise  to  accept  a  future  bill,  is  rested.  It  is  not 
quite  dear  from  the  report  of  that  case,  on  what  ground  the 
defendant  was  held  liable  to  the  plaintiffs,  the  drawers ; 
whether  on  his  special  contract  with  them  to  accept,  or 
as  actual  acceptor.  Some  of  the  Judges  rest  his  liability 
on  the  ground  of  special  contract,  considering  that  the 
doctrine  of  nudum  pactum  does  not  apply  to  written  or 
to  mercantile  contracts;  a  doctrine  which  is  now  entirely 
exploded.  Mr.  Justice  Yaies,  as  well  as  Lord  Mansfield, 
expresses  an  opinion  that  he  was  liable,  on  the  authority 
of  the  cases  which  laid  it  down' that  an  acceptance  need 
not  be  on  the  bill  itself;  not  adverting  to  the  distinction 
between  existing  and  non-existing  bills.  In  Beawes'  Lex 
Mercatoria,  p.  466,  pi.  112,  a  promise  to  accept  is  appa« 
rently  put  on  the  ground  of  a  contract,  for  a  breach  of  which 
an  action  lies,  and  not  as  being  an  actual  acceptance.  In 
Pienon  v.  Dunhp  (a),  the  supposed  rule,  that  a  promise  to 
honour  was  equivalent  to  an  acceptance,  was  qualified  by 
Lord  Mantfield;  and  he  said  that  it  was  not,  unless  accom- 
panied with  circumstances  which  might  induce  a  third 
person  to  take  the  bill  by  indorsement;  if  there  were 
such  circumstances,  it  might  amount  to  an  acceptance, 
though  the  answer  were  contained  in  a  letter  to  the  drawer. 
His  Lordship  was  then  speaking  of  a  promise  to  honour 
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Exeh.  6/  Pitas,  an  exisHng  bill;  a  doctrine  which  is  not  now  disputed,  the 

1843 
^  '   ^     case  of  Wynne  v.  Raikes  (a)  haying  established  that  a  promise 

to  the  drawer^  after  a  bill  is  drawn^  operates  as  an  accept- 
ance in  favour  of  an  indorsee^  such  promise  having  not  only 
been  communicated  to  him,  but  made  long  after  the  indorse- 
ment. In  this  state  of  the  authorities,  it  was  not  surpris* 
ing  that  the  case  of  Johnson  v.  CoUings  decided  that  a  pro- 
mise to  accept  a  noU'Cxisting  bill  was  no  acceptance. 
Mr.  Justice  Le  Blanc  alludes  to  the  qualification  by*  Lord 
Mansfield  of  the  previous  doctrine,  and  supposes  it  to  be 
meant  to  apply  to  non-existing  bills  only ;  which  is  inac- 
curate :  and  Lord  Kewyon  expresses  what  may  be  termed 
a  strong  opinion,  that  such  a  promise  would  not  amount  to 
an  acceptance,  even  with  the  qualification  that  the  bill  is 
taken  on  the  faith  of  it. 

This  opinion,  we  believe,  has  been  generally  acquiesced 
in,  and  the  doctrine  is  reasonable,  simple,  and  convenient. 
For  reason  points  out  that,  in  order  to  constitute  an  ac- 
ceptance, there  ought  to  be  a  bill  in  existence  which 
could  be  accepted;  and  to  hold  that  the  same  act  would 
be  an  acceptance  or  not,  according  to  the  subsequent 
contingency  of  the  holder  of  the  bill  having  notice  of 
it,  would  introduce  a  strange  anomaly  and  confusion  into 
the  relation  of  the  parties  to  the  bill,  the  drawee  being 
an  acceptor  as  to  some  and  not  as  to  other  indorsees. 
No  subsequent  case  appears  to  have  cast  any  doubt  upon 
the  propriety  of  Lord  Keayon'B  dictum.  That  of  Lord 
Chief  Justice  Oibbs,  in  the  case  of  lilUn  v.  Prest,  which 
was  quoted  in  support  of  this  application,  amounts,  ac- 
cording to  the  report  in  4  Campb.  898,  merely  to  this,  that 
the  authority  of  Johnson  v.  CoUings  was  directly  in  pointy 
there  being  no  evidence  of  any  communication  to  the 
plaintiff  of  the  promise  to  accept.  The  report  in  Holt's 
Nisi  Prius  Cases  is  evidently  inaccurate. 


(a)  5  East,  514. 
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It  is  said^  however,  that  in  America  the  rule  is  other- 
wise;  and  if  it  had  appeared  from  the  decisions  in  other 
countries,  that  this  was  a  part  of  the  law  merchant, 
we  should  have  given  due  weight  to  them.  In  dififerent 
countries,  however,  a  different  rule  seems  to  prevail;  and 
even  in  America,  it  appears,  from  Mr.  Justice  Story's 
book  on  Bills  of  Exchange,  s.  249,  p.  275,  that  in  order 
to  constitute  an  acceptance,  the  promise  is  required  to 
be  in  writing,  describing  the  bill  to  be  drawn  in  terms 
not  to  be  mistaken^  so  as  to  identify  it,  and  distinguish 
it  from  all  others,  and  that  the  bill  should  be  drawn  in  a 
reasonable  time  afterwards ; — circimistances  which  do  not 
occur  in  this  case. 

We  are  of  opinion  that  the  question  raised  in  this  case 
does  not  admit  of  such  a  degree  of  doubt  as  to  require 
further  discussion ;  and  therefore  refuse  the  rule. 

Rule  refused. 


Exeh.  of  PieoMf 
1843. 


BiRLET  and  Others  v.  The  Inhabitants  op  the  HtTNDREB 


OF  Salfobd. 


T 


May^k* 


HIS  was  an  action  on  the  case,  brought  by  the  plain-  The  7  &  s  g. 
tiffs,  cotton  spinners  at  Manchester,  to  recover  compensa-  renders  the  ' 

hundred  in 
which  the  offence  of  feloniout  demolition  by  a  riotous  mob  is  committed,  liable  to  make  com- 
pensation to  the  iiijured  party.  By  s.  7*  the  required  sum  or  sums  of  money  are  to  be  raised 
upon  the  hundred  against  which  such  action  shall  have  been  brought,  over  and  above  the  general 
rate  to  be  paid  by  such  hundred  in  common  with  the  rest  of  the  county.  S.  12  provides  for 
cases  where  the  offence  is  committed  in  a  place  which  does  not  contribute  to  the  county  rate  at 
all,  or  contributes  thereto,  but  not  as  being  part  of  any  hundred.  By  the  />  &  6  Will.  4,  c.  76, 
s.  112,  boroughs  to  which  courts  of  sessions  of  the  peace  are  given,  are  not  to  contribute  at  all 
to  the  county  rate»  except  as  thereinafter  provided.  By  s.  11S|  boroughs  are  to  pay  the  ex- 
penses of  prosecutions  at  the  assises  for  offences  within  the  borough;  and  by  s.  117,  they  are 
also  to  pay  a  proportion  of  other  county  expenses. 

In  an  action  against  the  hundred  of  Salford,  to  recover  compensation  for  injury  done  by  a 
riotous  mob  to  premises  within  the  borough  of  Manchester,  which  formed  part  of  the  hundred 
of  Salford :— H«id,  that  the  action  was  properly  brought  against  the  hundred,  and  that  the 
borough  was  liable  as  part  of  the  hundred,  although  it  came  within  the  provisions  of  the  5  &  6 
WIU.  ♦,  c.  76,  s.  112, 

D  d3 
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E*eh.  tf  PUas,  tion  for  a  felonious  demoUtion  of  their  premises  by  a 
'   ^     riotous  mob,  under  the  stat.  7  &  8  Geo.  4,  c.  81,  s.  2. 
BiBLST  The  defendants  pleaded,  first,  that  the  premises  of  the 

Inhabitants  plaintiffs  were  uot  situate  in  the  hundred  of  Salford :  se- 
OF  s  ALTORD?  <^o°^7i  ^^^^  ^^^  persotts  in  the  declaration  mentioned  did 
not  unlawfully  and  feloniously  begin  to  demolish  &c.,  modo 
et  form& :  thirdly,  that  before  and  at  the  time  of  the  com- 
mitting of  the  offence  in  the  declaration  mentioned,  the 
borough  of  Manchester  was  and  is  a  borough,  town,  and 
place  comprised  within  the  boundaries  of  the  townships  of 
Manchester,  Charlton-upon-Medlock,  Hulme,  Ardwick, 
Beswick,  and  Cheetham,  in  the  county  of  Lancaster,  the 
inhabitants  whereof  had  been  and  were,  before  the  com- 
mitting of  the  said  offence  Sec.,  and  after  the  passing  of  the 
5  &  6  Will.  4,  c.  76,  in  due  form  of  law  erected  and  consti- 
tuted by  her  Majesty,  by  the  advice  of  her  Privy  Council, 
by  a  certain  charter  of  incorporation  and  letters  patent 
under  the  Ghreat  Seal  &c.,  bearing  date  the  28rd  day  of 
October,  1888,  into  a  body  politic  or  corporate,  by  the 
name  of  the  mayor,  aldermen,  and  burgesses  of  the  bo- 
rough of  Manchester,  in  the  county  of  Lancaster;  and 
then,  to  wit,  on  &c.  accepted  the  said  charter  of  incorpo- 
ration :  the  inhabitant  householders  of  the  said  town,  bo- 
roagh,  and  district  having  in  due  form  of  law,  according 
to  the  provisions  of  the  said  act  of  Parliament,  and  after 
the  passing  thereof,  to  wit,  on  the  2l8t  day  of  March,  1838, 
petitioned  her  Majesty  to  grant  such  charter  of  incorpora- 
tion as  aforesaid,  and  the  said  charter  of  incorporation 
having  been  so  granted  as  aforesaid,  in  compliance  with 
such  petition,  and  due  notice  of  such  petition,  and  of  the 
time  when  it  pleased  her  Majesty  to  order  the  same  to  be 
taken  into  consideration  by  her  Majesty's  Privy  Council, 
having  been  published  in  the  London  Oazette  one  month 
and  upwards  before  such  petition  was  so  considered,  to  wit, 
on  the  day  and  year  last  aforesaid;  and  afterwardsj  and 
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before  the  committinff  of  the  said  offence  in  the  declara-  £«cA.  0/  PUat, 
tion  mentioned,  to  wit,  on  the  Ist  day  of  April,  1839,  her  '  ^ 

said  Migesty,  in  compliance  with  a  certain  petition  of  the  Biblby 
council  of  the  said  borough,  theretofore,  to  wit,  on  the  Ist  inhabitants 
day  of  March,  1839,  in  that  behalf  presented  to  her  ""^^^ll^^^^l 
Majesty,  and  by  and  with  the  advice  of  her  said  Privy 
Council,  did,  by  her  Migesty's  letters  patent  under  the 
Great  Seal,  &c.,  bearing  date  the  day  and  year  last  afore- 
said, in  due  form  of  law,  grant  unto  the  said  borough  that 
a  separate  court  of  quarter  sessions  of  the  peace  should 
be  thenceforward  holden  in  and  for  the  same  borough,  ac- 
cording to  the  provisions  of  the  5  &  6  Will.  4,  c.  76 ;  the 
said  last-mentioned  petition  setting  forth  therein  all  things 
by  the  said  last-mentioned  act  of  Parliament  in  that  behalf 
required  to  be  therein  set  forth,  and  in  all  things  conform- 
ing to  the  provisions  of  the  said  last-mentioned  act.  And 
the  defendants  further  say,  that  afterwards,  and  within  ten 
days  after  such  grant  of  a  separate  court  of  quarter  ses- 
sions of  the  peace  to  the  said  borough  of  Manchester,  and 
long  before  the  committing  of  the  offence  in  the  declara- 
tion mentioned,  to  wit,  on  the  5th  day  of  April,  1839,  the 
council  of  the  said  borough  of  Manchester  sent  a  copy  of 
the  said  grant,  sealed  with  the  seal  of  the  said  borough,  to 
the  clerk  of  the  peace  of  the  county  of  Lancaster,  in  which 
the  said  borough  was  and  is;  and  the  said  borough  of 
Manchester  thereupon  became,  and  thence  hitherto  has 
been  and  is,  wholly  free  and  discharged  from  contributing 
to  the  county  rate  for  the  said  county,  and  from  the  time 
of  the  said  last-mentioned  grant,  and  long  before  the  com- 
mitting of  the  ofience  in  the  declaration  mentioned,  the 
justices  of  the  peace  of  the  said  county  of  Lancaster  have 
wholly  ceased  and  discontinued  to  assess  the  said  borough, 
and  have  not  since  the  time  of  such  grant  hitherto  assessed 
any  messui^es,  lands,  tenements,  or  hereditaments  within 
the  said  borough  to  any  county  rate ;  and  the  said  borough, 
and  every  part  thereof,  has  in  fiact  been,  from  the  time  of 
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gxch.  o/Pkas,  the  SJEdd  grants  and  from  long  before  the  committing  of  the 
'  ^    said  offence  in  the  declaration  mentioned,  wholly  free  and 


BiRLEY  discharged  from  contributing  to  any  county  rate  otherwise 
Inhabitants  than  is  in  the  said  last-mentioued  act  provided,  that  is  to 
^  ^Ilwokv.  ^y>  ^^*  ^  *^®  borough  fund  of  the  said  borough,  by  orders 
of  council  of  the  said  borough,  made  by  them  for  payment 
of  the  orders  of  the  treasurer  of  the  said  county  of  Lancas- 
ter, from,  time  to  time  made  upon  the  said  council,  for  such 
proportion  of  certain  money  expended  out  of  the  county 
rate  as  is  by  the  said  last-mentioned  act  in  that  behalf 
provided  and  required  in  the  case  of  boroughs  having  a 
separate  court  of  quarter  sessions  of  the  peace;  and  the 
said  borough  of  Manchester  was,  before  and  at  the  time  of 
committing  the  said  offence  in  the  declaration  mentioned, 
and  still  is,  a  town  and  place  which  did  and  doth  contri- 
bute to  the  payment  of  the  county  rate  of  the  said  county 
of  Lancaster,  to  wit,  in  the  manner  aforesaid,  and  not 
otherwise,  but  which  then  did  not  and  doth  not  contribute 
to  the  payment  of  any  county  rate  as  being  part  of  any 
hundred  or  other  like  district.  And  the  defendants  fur- 
ther say,  that  the  said  buildings,  mills,  and  houses  of  the 
plaintiffs  in  the  declaration  mentioned,  and  the  roofs, 
doors,  gates,  and  windows,  window-frames  and  window- 
shutters,  fixtures,  machinery,  and  goods  in  the  declaration 
mentioned,  were,  before  and  at  the  time  of  committing  the 
said  offence,  and  still  are,  in  the  said  borough  of  Manches- 
ter, and  the  said  offence  in  the  declaration  mentioned  was 
committed  in  the  said  borough  of  Manchester,  the  same 
then  being  a  town  and  place  not  contributing  at  all  to  the 
payment  of  any  county  rate,  and  not  elsewhere ;  whereby, 
and  by  force  of  the  statute  in  such  case  made  and  provided, 
the  inhabitants  of  the  borough  of  Manchester,  and  not  the 
said  defendants,  became  and  were  liable  to  yield  to  the 
plaintiffs  compensation  for  the  said  damages  by  them  sus- 
tained by  reason  of  the  commission  of  the  said  offence  in 
the  declaration  iu  that  behalf  mentioned. — Verification. 
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Replication^  that  the  said  borough  of  Manchester^  at  the  B*eh.  of  pum, 
time  of  committing  of  the  said  offence^  was,  and  from  thence  *  ^ 


hitherto  hath  been,  and  still  is,  liable  to  contribute,  and       Birlet 
then  did  and  still  in  fact  doth  contribute,  to  the  county  inhabitants 
rate  of  the  said  county  of  Lancaster,  as  being  part  of  the  ^^  IrLFCMur 
hundred  of  Salford,  within  the  same  county ;  without  this, 
that  the  said  borough  of  Manchester  was  or  is  a  town  or 
place  which  did  not  or  doth  not  contribute  to  the  payment 
of  any  county  rate,  as  being  part  of  any  hundred  or  other 
like  district,  modo  etformd. 

At  the  trial,  before  CoUman^  J.,  at  the  Liverpool  Spring 
Assizes,  the  jury  found  for  the  plaintiffs  on  the  first  and 
second  issues.  Upon  the  third  issue,  it  was  contended  on 
behalf  of  the  defendants,  that  inasmuch  as  the  premises 
were  situated  in  Manchester,  that  borough,  and  not  the 
hundred,  was  liable  under  the  statutes  7  &  8  Geo.  4,  c.  31, 
and  5  &  6  Will.  4,  c.  76.  For  the  plaintiffs  it  was  insisted, 
that  there  was  nothing  in  those  acts  to  exempt  the  borough 
from  contributing  to  the  county  rate  for  other. purposes 
than  those  of  prosecutions.  The  learned  Judge  was  of 
opinion,  that  the  effect  of  the  latter  act  of  Parliament  was 
to  release  the  borough  from  contribution  to  the  county 
rate,  and  directed  a  verdict  for  the  defendants  on  the  third 
issue,  reserving  leave  to  the  plaintiffs  to  move  to  enter  a 
verdict  for  them  (a). 

(a)  The  following  are  the  enact-  general  or  quarter  Bessions  of  the 

ments  applicable  to  this  case : —  peace  to  be  holden  for  any  such 

7  &  8  Geo.  4,  c.  31,  a.  2,  pro-  riding,  connty,  or  diviuon,  or  any 

vides,  that  in  certain  cases  the  in-  adjournment  thereof,  shall  direct 

habitants  of  the  hundred,  &c.  shall  such  sum  or  sums  of  money  as 

be  liable  to  yield  full  compensation  shall  have  been  paid  or  ordered  to 

for  damage  feloniously  committed  be  paid  by  the  treasurer,  by  virtue 

by  any  persons  riotously  and  tu-  of  any  such  warrant  or  order  as 

midtuously  assembled  together.  hereinbefore  mentioned,  to  be  rais- 

Sect.  7,  for  the  purpose  of  in-  ed  on  the  hundred,  or  other  like 

demnifying  the  high  constable  and  district,  against  the  inhabitants  of 

county  treasurer,  enacts,  '^  that  the  which  any  such  action  shall  have 

justices  of  the  peace  at  the  next  been  brought,  over  and  above  the 
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Knowks,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  accordingly,  against  which 

and  peifonned  by  the  jnitiees  of 
the  peace  of  such  couDty  of  a  €sty 
or  town ;  and  in  eveiy  action  to  be 
brought  or  munmaiy  claim  to  be 
preferred  nnder  this  act  against 
the  inhabitants  of  a  county  of  a 
city  or  town,  or  of  any  soch  li- 
berty,  franchise,  city,  town,  or 
pkoe,  the  process  for  appearance 
in  the  action,  and  the  notice  re* 
quired  in  the  case  of  the  daim, 
shall  be  served  upon  some  one 
peace  officer  of  such  county,  li- 
berty, franchise,  dty,  town,  or 
pkce;  and  all  matters  which  by 
this  act  the  high  constable  of  a 
hundred  is  authorized  or  reqiiired 
to  do  in  either  of  such  cases  shall 
be  done  by  the  peace  officer  so 
served,  who  shall  have  the  same 
powers,  rights,  and  remedies,  as 
such  high  constable  has  by  virtue 
of  this  acty  and  shall  be  subject  to 
the  same  liabilities;  and shiJl,  not- 
withstanding the  expiration  of  his 
office,  continue  to  act  for  all  the 
purposes  of  this  act,  until  the  ter- 
mination of  all  proceedings  in  and 
consequent  upon  such  action  or 
claim ;  but.  if  he  shall  die  before 
such  termination,  his  successor  shall 
act  in  his  stead." 

Sect  15  enacts,  <^  that  all  sums, 
payable  either  by  virtue  of  any 
warrant  of  the  sheriff  or  other  offi- 
eer,  or  of  any  order  or  orders  aris- 
ing out  of  any  action  or  summary 
claim  against  the  inhabitants  of 
any  county  of  a  city  or  town,  or  of 
any  such  liberty,  franchise,  city, 
town,  or  place,  shall  be  paid  out  of 
the  rate  (if  any)  in  the  nature  of  a 
county  rate,  or  out  of  any  fund  ap- 


general  rate  to  be  paid  by  such 
hundred  or  district,  in  common 
with  the  rest  of  the  county,  riding, 
or  division  under  the  acts  relating 
to  the  county  rates,  and  such  sum 
or  sums  shall  be  raised  in  the  man- 
ner directed  by  those  acts,  and 
shall  be  forthwith  paid  over  to  the 
treasurer." 

Sect  12,  enacts,  "that  where 
any  of  the  offences  in  this  act 
mentioned  shall  be  committed  in  a 
county  of  a  city  or  town,  or  in  any 
such  liberty,  franchise,  city,  town, 
or  place,  the  inhabitants  thereof 
shall  be  liable  to  yield  compensa- 
tion in  the  same  manner,  and  un- 
der the  same  conditions  and  re- 
strictions in  all  respects  as  the 
inhabitants  of  the  hundred;  and 
everything  in  this  act  in  anywise 
relating  to  a  hundred,  or  to  the 
inhabitants  thereof,  shall  equally 
apply  to  every  county  of  a  dty  or 
town,  and  to  every  such  liberty, 
franchise,  dty,  town,  and  place, 
and  to  the  inhabitants  thereof ;  and 
where  the  justices  of  the  peace  of 
the  county,  riding,  or  division  are 
excluded  from  holding  jurisdiction 
in  any  snob  liberty,  franchise,  dty, 
town  or  place,  in  every  such  ease 
all  the  powers,  authorities,  and 
duties  by  this  act  given  to  or  im- 
posed on  such  justices,  shall  be 
exercised  and  performed  by  the 
justices  of  the  peace  of  the  liberty, 
franchise,  city,  town,  or  place  in 
which  the  offence  shall  be  com- 
mitted ;  and  where  the  offence  shall 
be  committed  in  a  county  of  a  city 
or  town,  all  the  like  powers,  autho- 
rities, and  duties  shall  be  exerdsed 
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Worttey  now  shewed  cause. — ^The  ruling  of  the  learned  &reA.  of  Pha$, 
Judge  was  correct.    The  7th  section  of  the  7  &  8  Gteo.  4, 
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plicable  to  similar  purposes,  where 
there  is  such  a  rate  or  fund  therein, 
by  ihe  treasurer  or  other  officer 
having  the  collection  or  disburse- 
ment of  such  rate  or  Aud ;  and 
where  there  is  no  such  rate  or  fund 
in  such  county^  liberty,  franchise, 
city,  town,  or  place,  the  same  shall 
be  paid  out  of  the  rate  or  fund  for 
the  relief  of  the  poor  of  the  parti- 
cular parish,  township,  district,  or 
precinct  iherem,  where  the  offence 
was  committed,  by  Uie  overseers,  or 
other  officers  having  the  collection 
or  disbursement  of  such  last-men- 
tioned rate  or  fund;  and  in  every 
such  case  the  warrant  and  orders 
shall  be  directed  and  delivered  to 
such  treasurer,  overseers,  or  other 
officers  respectively,  instead  of  the 
treasurer  of  the  county,  riding, 
or  division,  as  the  case  may  re* 
quire." 

The  5  &  6  Will.  4»  c.  76,  s.  112, 
enacts,  *'  that  within  ten  days  after 
the  grant  of  a  separate  court  of 
quarter  sessions  of  the  peace  to 
any  borough,  the  council  of  such 
boroogh  shall  send  a  cofj  of 
such  grant,  sealed  with  the  seal  of 
the  borough,  to  the  derk  of  the 
peace  of  the  county  in  which  such 
borough  or  any  part  thereof  is  situ- 
ated ;  and  after  the  grant  of  such 
court  to  any  borough,  it  shall  not 
be  lawful  for  the  justices  of  the 
peace  of  any  county  wherein  such 
borough  or  part  of  such  borough  is 
situate,  to  assess  any  messuages^ 
lands,  tenements,  or  hereditaments 
within  such  borough,  to  any  county 
rate  thereafter  to  be  made,  but 
every  part  of  every  such  borough 


shall  thenceforward  be  wholly  free 
and  discharged  fVom  contributing 
otherwise  ihan  is  hereafter  provid- 
ed to  any  rate  or  assessment  of 
any  kind,  of  and  for  the  county  in 
which  any  part  of  such  borough  is 
situated." 

Sect  118  enacts,  '*  that  all  suras 
directed  to  be  paid  by  virtue  of  the 
last-recited  act,  in  respect  of  felo- 
nies and  such  misdemeanors  as 
aforesaid,  committed  or  supposed 
to  have  been  committed  in  any 
borough  in  which  a  separate  court 
of  quarter  sessions  of  the  peace 
shall  be  holden,  shall  be  paid  out 
of  the  borough  fund  of  such  bo- 
rough, anything  in  the  said  act 
contained  notwithstanding;  and 
the  order  of  court  shall  in  eveiy 
such  case  be  directed  to  the  trea- 
surer of  such  borough,  instead  of 
the  treasurer  of  tiie  county." 

Sect.  117  enacts,  '<  that  the 
treasurer  of  every  eounty  in  Eng- 
land and  Wales  shall  keep  an  ac- 
count of  all  sums  of  money  received 
in  aid  or  on  account  of  the  county 
rate,  and  of  the  sum  of  money  ex- 
pended out  of  the  county  rate  for 
other  purposes  than  the  costs  aris- 
ing out  of  the  prosecution,  main- 
tenance, and  punishment,  convey- 
ance, and  transport  of  offendws 
committed  for  trial  in  such  county, 
and  in  the  case  of  boroughs  having 
a  separate  court  of  quarter  sessions 
of  the  peace  other  than  out  of  co- 
roners' inquests,  and  shall,  not  more 
ihan  twice  in  every  year,  send  a 
copy  of  the  said  accoimt  to  the 
council  of  every  borough  situate 
within  such  county  in  which  a  se- 


BlRLST 

0. 
Inhabitants 
of  hundrbd 
of  sai.ford. 


898 


CA8BS   IN   THB   SXCHBQUER^ 


Ejteh.  of  PUat,  c.  31^  provides  for  pajrment  of  damages  by  the  hundred,  and 

^   ^      ,    the  money  is  to  be  raised  on  the  hundred,  over  and  above 

BiRLBY      the  general  rate  to  be  paid  by  such  hundred,  in  common 

iNRABiTAMTs  ^^^  ^^  ^^^^  ^^  ^^^  couuty,  uudcr  the  acts  relating  to  the 

OF  Hundred   county  rates,  and  is  to  be  raised  in  the  manner  directed  by 

OF  Salford.  .  . 

those  acts.  The  money  is  therefore  to  be  raised  on  the 
hundred,  by  a  rate  on  the  himdred,  similar  in  all  respects 
to  a  county  rate,  and  over  and  above  the  general  rate  to 
be  paid  by  the  hundred  in  common  with  the  county.  Then 
section  12  provides  for  the  case  of  a  place  which  either  does 
not  contribute  at  all  to  the  payment  of  any  county  rate, 
or  which  does  contribute  thereto,  but  not  as  being  part  of 
any  hundred.  By  section  14,  when  a  place  contributes  to 
the  county  rate,  but  not  as  part  of  the  hundred,  the  sum  is 
to  be  paid  by  the  treasurer  of  the  county,  and  is  to  be 
raised  on  such  place  over  and  above  the  general  rate  to  be 
paid  in  common  with  the  rest  of  the  county.    By  section  15, 


parate  court  of  quarter  aessiona 
of  the  peace  ahall  be  holden,  and 
which  before  the  passing  of  the 
said  act,  2  &  3  Will.  4,  c.  64,  inti- 
tuled, *  An  act  to  settle  and  describe 
the  divisionB  of  counties  and  the 
limits  of  cities  and  boroughs  in 
England  and  Wales,  so  far  as  re- 
spects the  election  of  members  to 
serve  in  Parliament/  was  charge- 
able with  or  liable  to  contribute  in 
whole  or  in  part  to  the  county  rate 
of  such  county,  and  shall  make  an 
order  on  the  council  of  every  such 
borough  for  the  payment  of  such 
proportion  of  such  sum  as  would 
have  been  chargeable,  after  deduct- 
ing all  sums  of  money  received  in 
aid  of  the  county  rate  as  aforesaid, 
if  this  act  had  not  passed,  upon 
auch  borough  as  the  same  shall  be 
bounded  according  to  the  provi^ 
sions  of  this  act  ,*  and  the  council 


of  such  borough  shall  forthwith 
order  the  same,  with  all  reasonable 
charges  of  making  and  sending  the 
said  account,  to  be  paid  to  the 
treasurer  of  such  county  out  of  the 
borough  fund ;  provided,  that  in 
ease  any  difference  shall  arise  con- 
cerning the  last-mentioned  account, 
it  shall  be  decided  by  the  arbitra- 
tion of  a  barrister,  to  be  named  as 
is  provided  in  the  case  of  differ- 
ences with  respect  to  the  payment 
of  monies  under  contracts  made  by 
authority  of  the  said  act,  5  Geo. 
4,  c.  85,  intituled,  <An  act  for 
amending  an  act  of  the  last  session 
of  Parliament  relating  to  the  build- 
ing, repairing,  and  enlarging  of 
certain  gaols  and  houses  of  correc- 
tion, and  for  procuring  information 
as  to  the  state  of  all  other  gaols 
and  houses  of  correction  in  Eng- 
land and  Wales.'  " 
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in  places  which  do  not  contribute  to  the  payment  of  the  Bixk.  qf  Pleat, 
general  county  rate,  the  money  is  to  be  paid  out  of  the  rate     .    *         -» 
or  fund  of  the  place^  and  by  the  treasurer  of  that  place^        b»lbt 
instead  of  the  coimty  treasurer.    Then  the  effect  of  the   inhabitants 
Municipal  Corporation  Act  (5  &  6  WiD.  4,  c.  76),  is  that,    ^;^^||;*^; 
by  section  112,  the  boroughs  to  which  sessions  of  the  peace 
are  given,  do  not  contribute  at  all  to  the  county  rate;  and 
though  they  formerly  belonged  to  the  hundred,  still  they 
cease  to  pay  the  county  rate.  It  is  said,  however,  that  they 
are  liable  to  contribute  to  the  county  rate  under  sections 
113, 114,  and  117.    But  the  true  construction  of  the  whole 
act  appears  to  be,  that  they  are  firee  and  discharged  from 
paying  any  county  rate,  and  therefore  they  cannot  be  as- 
sessed under  the  7  &  8  Oeo.  4,  c.  31,  over  and  above  the 
general  rate  to  be  paid  iu  common  with  the  rest  of  the 
county.    The  contribution  to  the  county  rate  under  sec- 
tions 118,  114,  and  117,  is  not  to  be  made  in  common 
with  the  rest  of  the  county,  but  under  special  provisions, 
and  out  of  the  borough  fund  or  borough  rate  :  and  if  the 
inhabitants  of  the  borough  contribute  at  all,  it  is  only 
under  the  special  provisions  of  those  sections,  and  not  as 
part  of  a  hundred.    In  either  case  they  are  within  the 
provisions  of  section  12  of  the  7  &  8  Geo.  4,  c.  81 ;  and  if 
so,  these  proceedings  should  have  been  against  the  inhabit- 
ants of  the  borough  under  that  section. 

Knowles,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Parks,  B. — ^It  is  clear  that  the  borough  of  Manchester 
does  contribute  to  the  county  rate.  Then  the  only  ques^ 
tion  is,  whether  it  contributes  as  part  of  the  hundred ;  and 
I  am  of  opinion  that  it  still  continues  liable  to  pay  this 
rate  as  part  of  the  hundred. 

Aldbbson,  B. — I  am  of  the  same  opinion.    It  is  not 
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fiw*.  ^  Mm.  contended  that  the  baroogh  contribntes  to  off  the  county 

1843>  ^    rates:  the  114th  section  of  the  Mnnicipfd  Ciorponitbn 

BiRUT       Act  throws  the  whole  expense  of  prosecntions,  &c.  on  the 

iMBABnAim  borough;  but  under  section  117,  the  inhabitants  are  to 

or  HuMomxo  t»ntribute  as  they  used  to  do,  and  the  treasurer  of  the 

OP  Salvoko*  , 

county  is  to  make  the  calcuhition  in  the  same  way  as 
formerly.  Their  liability  as  part  of  the  hundred  is  left  as 
it  was. 

BoLFB,  B. — ^This  may  be  called  a  humdred  rate,  and  as 

the  inhabitants  of  the  borough  still  contribute  to  the 

county  rate,  they  are  liable  to  the  hundred  rate  as  they 

were  before. 

Rule  absolute. 


^    A  Nbbdham  v.  Law,  Public  Officer,  &c. 

The  Court  re-  JL  HIS  was  an  actiou  against  the  defendant,  who  was  al- 
^fendiMiu^  leged  in  the  declaration  to  be  sued  under  the  stat.  7  Geo.  4, 
who  wu  siied     c^  46  s,  9  „  the  nominal  defendant  on  behalf  of  the  Im- 

u  the  public  '         ' 

officer  of  a  pcrial  Banking  Company.    The  defendant  had  pleaded  a 

puiy,'to  fiead,  ploa  denying  that  the  company  were  carrying  on  business 

^"tti^^fraud  ^^  ^^  commencement  of  the  suit,  and  also  several  pleas  of 

&&,  A  plea  that  fraud:  and  now 

he  was  not  the 

public  officer  at 

Sf  UiTMdt!"^'  P^<»cock  moved  for  leave  to  add  another  plea,  denying 
that  the  defendant  was  the  public  registered  officer  of  the 
company  at  the  commencement  of  the  action;  and  urged 
that,  inasmuch  as  he  could  not  be  sued  on  behalf  of  the 
company  unless  that  were  the  case,  the  plea  would  be  in 
effect  a  denial  of  the  allegation  in  the  declaration,  that  he 
was  so  sued.  If  he  were  not  the  proper  officer  to  defend 
the  action,  a  judgment  against  the  company  would  be 
futile.     [Parke,  B. — ^You  say  the  defendant  was  not  the 
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public  officer  at  the  commencement  of  the  snit :  tell  the  Exeh.  </  Pka§, 
plaintiff  who  was,  and  he  will  amend  the  declaration,  if  it    ^   ^      ^ 
be  wrong.]     The  defence  really  is,  that  the  company  had     Nbbdham 
ceased  to  carry  on  bosiness,  and  therefore  there  was  no        law. 
public  officer. 

Parks,  B. — ^If  it  be  so,  they  must  perform  the  contracts 
they  made  whfle  they  were  carrying  on  business.  The 
company  are  the  true  defendants  here,  and  as  there  are 
pleas  which  go  to  the  merits,  we  ought  not  to  allow  them 
to  turn  the  plaintiff  round  upon  a  matter  that  is  quite  im- 
materiaL  If  the  defendant  chooses  to  make  this  his  sole 
defence,  and  strike  out  the  other  pleas,  he  may  do  so,  but 
otherwise  he  must  abandon  the  plea. 

Rule  refused. 


Taylor  v.  Ashton  and  Others.  j^    4^ 

v;ASE.    The  first  count  of  the  declaration  stated,  that  if  •  party 
before  and  at  the  time  of  the  making  of  the  report  there-  true  represen- 
inafter  mentioned,  and  at  each  and  every  of  the  times  ^her^fo^^"' 
therein  respectively  mentioned,  a  certain  number  of  per-  fr««duient  pur- 
sons  were  carrying  on  the  business  of  bankers  in  oopart-  intent  to  induce 
nership,  under  the  name  of  the  Commercial  Bank  of  Eng-  anVt^hich  ^ 
land;  and  that,  before  and  at  the  said  time  of  the  making  ^^fl^^"*' 
of  the  said  report,  and  at  each  and  every  of  the  times  in  judice,anac- 
that  coimt  mentioned  respectively,  the  capital  of  the  said  for  deceit  li^ 
company  or  copartnership  was  divided  into  shares,  divers  necelLry"*© 
of  which  shares  were,  at  the  said  time  of  making  the  •J«'^*i»o^that 

._  .        _  ,.  ^     ,  .,       '^  the  defendant 

said  report,  appropriated  to  divers  of  the  said  persons  inewthere- 
so  carrying  on  business  as  aforesaid,  and  called  "  appro-  brun^e?*^  ^ 
priated  shares  :*'  that  before  and  at  the  time  of  the  mak- 
ing of  the  said  report,  ftc.  certain  officers  of  the  said 
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Exeh.  of  PUas,  company^  being  directors  thereof^  and  called  Manchester 
Directors^  had  the  principal  control^  direction^  and  super- 
intendence of  the  accounts  and  affairs  of  the  said  com* 
pany^  and  had,  as  part  of  their  duties  as  such  Manchester 
directors  as  aforesaid,  the  office  of  exposing  to  sale  and 
selling  on  behalf  of  the  said  company  certain  of  the  said 
shares,  other  than  such  appropriated  shares  as  aforesaid ; 
and  that,  before  and  at  the  said  time  of  the  making  of  the 
said  report,  there  were,  besides  such  Manchester  directors, 
other  officers  of  the  said  company  called  Directors ;  and 
that,  before  and  at  the  said  time  of  the  making  of  the  said 
report,  certain  of  the  said  directors,  that  is  to  say,  all  the 
said  Manchester  directors  and  certain  of  the  said  other 
directors,  were  called  the  General  Board  of  Directors; 
and  that  the  defendants,  before  and  at  the  said  time  of 
the  making  of  the  said  report,  and  at  each  and  every 
of  the  times  in  this  count  mentioned  respectively,  were 
members  of  the  said  company,  and  were  acting  as  Man- 
chester directors  of  the  said  company,  to  wit,  such  Man- 
chester directors  as  aforesaid,  and  directors  of  the  said 
general  board.  And  the  plaintiff  further  says,  that  at  the 
said  time  of  making  the  said  report,  and  at  each  and  every 
of  the  times  in  this  count  mentioned  respectively,  the  re- 
commendation hereinafter  mentioned  to  have  been  con- 
tained in  the  said  report,  of  a  dividend  of  8/.  per  cent,  on  the 
appropriated  shares  of  the  said  company,  being  accompanied 
in  the  same  report,  as  it  is  hereinafter  mentioned  to  have 
been  accompanied  in  the  same  report,  with  a  representation 
of  the  said  company  being  eminently  prosperous,  was,  at 
the  said  time  of  the  making  the  said  report,  and  at  each  and 
every  of  the  said  times  in  this  count  mentioned  respectively, 
naturally  calculated  to  deceive  persons^  to  whom  the  contents 
of  the  said  report  should  be  made  known,  into  believing 
that  the  said  company  had,  at  the  said  time  of  making  the 
said  report,  made  profits  sufficient  to  pay  such  dividend  as 
aforesaid,  and  was,  at  the  said  time  of  making  the  said 
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reporti  a  profitable  undertaking  and  good  investment  for  Eteiu  of  PUa», 
money :  and  the  plaintifP  further  says,  that  if  at  the  said 
time  of  making  the  said  report^  the  said  company  had  made 
profits  sufficient  to  pay  the  said  dividend,  the  said  company 
would,  at  the  said  time  of  making  the  said  report,  have 
been  a  profitable  undertaking  and  a  good  investment  for 
money.  And  the  plaintiff  further  says,  that  the  represen- 
tation hereinafter  mentioned  to  have  been  contained  in  the 
said  report,  to  the  effect  that  the  number  of  current  ac* 
counts  of  the  said  company,  as  well  as  the  amounts  of  its 
promiscuous  discounts,  deposits,  and  London  agency,  had 
been  so  advanced,  as  speedily  to  mature  a  safe  and  profit- 
able, and  indicate  a  steady  progressive  business,  was,  at 
the  time  of  making  the  said  report,  and  at  each  and 
every  of  the  times  in  this  count  mentioned  respectively, 
naturaUy  calculated  to  deceive  persons,  to  whom  the  con- 
tents of  the  said  report  should  be  made  known,  into  be- 
lieving that  the  said  company  was,  at  the  said  time  of 
making  the  said  report,  a  good  investment  for  money: 
and  the  plaintiff  further  says,  that  if  the  last-mentioned 
representation  had,  at  the  said  time  of  making  the  said 
report,  been  true,  the  said  company  would,  at  the  said 
time  of  making  the  said  report,  have  been  a  good  in- 
vestment for  money.  And  the  plaintiff  further  says,  that 
the  representation  hereinafter  mentioned  to  have  been 
contained  in  the  said  report,  to  the  effect  that  in  reference 
to  capital,  the  position  of  the  establishment  (meaning  the 
said  company)  had  been  ever  creditable,  and  was  at  the  said 
time  of  making  the  said  report  perfectly  satisfactory,  being 
accompanied  in  the  same  report,  as  it  is  hereinafter  men- 
tioned to  have  been  accompanied,  with  a  representation  of 
the  said  company  being  eminently  prosperous,  was,  at  the 
said  time  of  the  making  of  the  said  report,  and  at  each  and 
every  of  the  times  in  this  count  mentioned  respectively, 
naturally  Calculated  to  deceive  persons  to  whom  the  con-  • 
tents  of  the  said  report  should  be  made  known,  into  be* 
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KxeJL  of  PhoM,  Uevixig  that  the  said  company  was,  at  the  said  time  of 
.  ^^^'  ^  making  the  said  report,  a  profitable  undertaking  and  a 
TATLO&  good  investment  for  money :  and  the  plaintiff  further  says, 
AsHTON.  ^^^  ^  ^^  last-mentioned  two  representations  had,  at  the 
same  time  of  making  the  said  report,  been  true,  the  said 
company  would  at  the  said  time  of  making  the  said  report 
have  been  a  profitable  undertaking,  and  a  good  investment 
for  money.  And  the  plaintiff  further  says,  that  the  repre- 
sentation hereinafter  mentioned  to  have  been  contained  in 
the  said  report,  of  the  said  company  being  an  eminently 
prosperous  establishment,  was,  at  the  said  time  of  the 
making  of  the  said  report,  and  at  each  and  every  of  the 
times  in  this  count  mentioned  respectively,  naturally  cal- 
culated to  deceive  persons  to  whom  the  contents  of  the 
said  report  should  be  made  known,  into  believing  that  the 
said  company  was,  at  the  said  time  of  making  the  said 
report,  a  profitable  undertaking,  and  a  good  investment 
for  money :  and  the  plaintiff  further  says,  that  if  the  last- 
mentioned  representation  had,  at  the  said  time  of  making 
the  said  report,  been  true,  the  said  company  would,  at  the 
said  time  of  making  the  said  report,  have  been  a  profitable 
undertaking,  and  a  good  investment  for  money.  And  the 
plaintiff  further  says,  that  at  the  said  time  of  making  the 
said  report,  and  at  each  and  every  of  the  times  hereinafter 
mentioned,  the  representation  hereinafter  mentioned  to 
have  been  contained  in  the  said  report,  of  the  total  rejec- 
tion of  nominal  capital  as  a  characteristic  of  the  said  so- 
ciety, being  accompanied  in  the  same  report,  as  hereinafter 
mentioned  to  have  been  accompanied  in  the  same  report, 
with  the  other  statements  and  matters  hereinafter  men- 
tioned to  have  been  contained  in  the  said  report,  and  to 
have  been  false,  was  naturaUy  calculated  to  deceive  per- 
sons, to  whom  the  contents  of  the  said  report  should  be 
made  known,  into  believing  that  the  said  company  was  at 
the  said  time  of  making  the  said  report  a  profitable  under- 
taking, and  a  good  investment  for  money :  and  the  plaintiff 
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further  says,  that  if  the  last-mentioned  representation,  £*<?*•  of  Phat, 
as  to  the  total  rejection  of  nominal  capital  being  a  charac-  *   - 

teristic  of  the  said  company,  had  at  the  said  time  of  mak-  Taylor 
ing  the  said  report  been  true,  and  if  the  said  other  state-  abhton. 
ments  and  matters  hereinafter  mentioned  to  have  been 
contained  in  the  said  report  had  at  the  said  time  of  mak- 
ing the  said  report  been  true,  the  said  company  would,  at 
the  said  time  of  making  the  said  report,  have  been  a  pro- 
fitable undertaking  and  a  good  investment  for  money :  all 
which  said  several  premises  respectively  they,  the  defend- 
ants, at  the  said  time  of  making  the  said  report,  well  knew : 
— ^Yet  the  defendants,  heretofore,  to  wit,  on  the  8rd  day  of 
February  1886,  then  being  and  acting  as  such  Manchester 
directors  as  aforesaid,  wrongfully  and  injuriously  contriv- 
ing  and  intending  to  cause  the  contents  of  the  said  report 
to  be  publicly  made  known,  and  to  cause  it  to  be  publicly 
represented  and  advertised  that  the  said  company  was  at 
the  said  time  of  making  the  said  report  a  profitable  un- 
dertaking, and  thereby  to  deceive  persons  to  whom  such 
contents,  and  such  last-mentioned  representation,  should 
be  made  known  into  believing  that  the  said  company 
had  at  the  time  of  making  the  said  report  made  profits 
sufiicient  to  pay  a  dividend  of  8/.  per  cent,  on  the  said 
appropriated  shares  of  the  said  company,  and  that  the  said 
company  was  at  the  said  time  of  making  the  said  report  a 
profitable  undertaking,  and  a  good  investment  for  money, 
and  by  means  of  such  deceit  to  induce  such  persons  as  last 
aforesaid  to  purchase  of  the  said  Manchester  directors 
shares  in  the  said  capital  of  the  said  company;  at  a  certain 
meeting  of  divers  members  of  the  said  company,  at  which 
meeting  divers  members  of  the  said  company,  besides  the 
defendants,  but  whose  names  are  to  the  plaintiff  unknown, 
were  present,  fabely,  fraudulently,  and  deceitfully  made  and 
published  a  certain  false,  fraudulent,  and  deceitful  report 
of  and  concerning  the  said  company,  and  of  and  concerning 
the  said  general  board  of  directors,  and  of  and  concerning 
VOL.  xr.  E  E  M.  w. 
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Erek.  of  pum^  the  Said  meeting,  and  of  and  concerning  the  said  acooonts 
1843.  ^£  ^^^  ^^  company,  and  of  and  concerning  the  said  appro- 
priated shares,  to  wit,  the  report  hereinafter  set  forth,  and 
so  then  as  aforesaid  made  and  published  the  same,  mean- 
ing to  insinuate  thereby  the  seyeral  matters  hereinafter 
stated  to  have  been  meant ;  and  then,  and  on  divers  other 
days  and  times  between  the  day  and  year  last  aforesaid, 
and  the  making  of  the  contents  of  the  said  report  known 
to  the  plaintiff  as  hereafter  mentioned,  further  contriving, 
intending,  and  meaning  as  aforesaid,  distributed  divers,  to 
wit,  a  number  unknown  to  the  plaintiff,  copies  of  the  said 
report  to  one  Thomas  Langton  hereinafter  mentioned,  and 
to  and  amongst  divers  other  persons  whose  names  are  to 
the  plaintiff  unknown :  which  said  report  was  and  is  in  the 
words  following  (that  is  to  say) : — 

"  Commercial  Bank  of  England  (meaning  the  said  com- 
pany). Head  Bank,  Manchester. — Report  of  the  directors 
to  the  first  annual  meeting  of  the  proprietors.  Wednesday, 
8rd  Feb.  1836.  The  directors  have  much  pleasure  in 
being  assembled  conformably  to  the  deed  of  settiement,  to 
declare  to  the  first  annual  meeting  of  the  proprietors  the 
policy,  progress,  and  prospects  of  the  bank.  It  will  be 
within  the  recollection  of  the  present  meeting,  that  Lord 
Althorp,  during  the  years  1833  and  1834,  contemplated  the 
exaction  of  security  firom  joint-stock  banks,  and  that  this 
security  was  to  be  rated  not  upon  the  actual,  (that  is,  paid 
up),  but. upon  the  subscribed,  (that  is,  nominal),  capital. 
To  the  just  apprehension  then  entertained,  the  present 
establishment  owes  its  origin,  and  also  its  grand  negative 
characteristic,  namely,  the  total  rejection  of  nominal  capital 
(meaning  thereby  that  the  total  rejection  of  nominal  capital 
was  at  the  said  time  of  making  the  said  report  a  charac- 
teristic of  the  said  company,  and  thereby  then,  in  conjunc- 
tion with  the  other  statements  and  matters  hereafter  men- 
tioned to  have  been  contained  in  the  said  report,  and  to 
have  been  false,  meaning  to  insinuate  that  the  said  com- 
pany was  at  the  same  time  of  making  the  said  report  a 
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profitable  undertaking,  and  a  good  inyestment  for  money).  EmOl  tf  Pkas, 
Recent  occurrenceB,  as  well  as  the  voice  of  an  observant 
and  well-informed  commtmity,  have  abundantly  confirmed 
the  propriety  and  soundness  of  this  policy,  and  in  the 
question  of  stock,  it  has  been  clearly  ascertained  and  prac- 
ticaUy  illustrated,  that  the  most  legitimate  and  advanta- 
geous method  of  increasing  a  bank  capital  is  by  the  ex- 
tension of  its  proprietary.  The  Bank  of  Liverpool  lately 
reverted  to  this  as  being  the  most  expedient  policy.  The 
steady  progress  and  elevated  position  of  a  joint-stock 
banking  company  are  best  insured  by  a  careful  and  judi- 
cious distribution  of  its  original  shares.  A  lavish  allotment 
of  shares  certainly  realizes  a  large  capital,  but  this  in  the 
in£uicy  of  a  banking  company  is  a  positive  evil.  In  young 
establishments,  there  is  generally  a  lack  of  experience, 
which  is  not  unfirequently  acted  upon  by  the  importunity 
of  applicants,  until  the  funds  in  excess  are  drained  off  in 
insufScient  and  unavailable  security,  and  consequently  can- 
not be  produced  when  required  in  more  profitable  busi- 
ness. The  obvious  and  true  policy  is,  that  whilst  the 
organization  of  the  company  is  the  chief  object,  its  work- 
ing capital  should  be  proportionate  to  a  moderate  and 
select  business :  that  its  capital  should  be  increased  only 
as  good  business  is  obtained,  and  that  a  fair  proportion 
of  its  shares  should  be  scrupulously  reserved  to  realize  an 
ample  surplus  fund,  and  to  insure  an  influential  extension 
of  the  company,  on  the  completion  of  its  arrangements  and 
the  establishment  of  its  character.  This  policy  has  regu- 
lated the  management  of  the  Commercial  Bank  of  Eng- 
land firom  its  origin ;  and  whilst  on  the  one  hand  a  careful 
distribution  of  shares  has  supported  speculation  and  ex- 
cluded hazard,  on  the  other,  it  has  not  only  given  uniform 
satisfaction,  and  yielded  every  anticipated  advantage,  but 
has  also  opened  a  vast  and  important  field,  which  promises 
results  of  a  peculiarly  favourable  character  in  progress. 
Although  from  its  commencement  this  establishment  had 
to  encounter  the  hostility  of  the  Bank  of  England,  and  to 

bb2 
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Exek.  ftf  PUoi,  compete  with  numerous  joint-stock  banks  of  wealth  and 


1843. 


influence^  nevertheless  its  number  of  current  accounts^  as 
well  as  the  amount  of  its  promiscuous  discounts^  deposits, 
and  London  agency^  have  been  so  advanced  as  speedily  to 
mature  a  safe  and  profitable,  and  indicate  a  steadily  pro- 
gressive business,  (thereby  meaning  to  insinuate  that  the 
said  company  was  at  the  said  time  of  making  the  said 
report  a  good  investment  for  money).  Upon  its  issues 
an  incessant  vigilance  and  attention  have  been  bestowed, 
and  the  directors  are  well  satisfied  with  their  policy,  and 
with  the  character  which  the  establishment  has  attained. 
Indeed,  in  this  all-absorbing  and  vitally  momentous  de- 
partment, the  bank's  accountancy  and  controul  are  carried 
to  a  degree  of  perfection  which  leaves  nothing  further  to 
be  desired;  suffice  it  to  say,  that  on  each  Wednesday 
morning  the  head  office  knows  to  a  note  the  circulation  of 
each  bank  and  of  the  entire  establishment,  and  that  a  re- 
turn post  is  sufficient  to  produce  the  like  account  on  any 
day.  On  balancing  the  accounts,  (meaning  the  said  ac- 
counts to  the  31st  of  December  last),  and  taking  into  con- 
sideration the  expenditure  and  business,  with  the  ascer- 
tained progress  of  each  bank  of  the  establishment,  the 
directors  recommend  that  a  dividend  of  8/.  per  cent,  be 
declared  and  paid  on  the  appropriated  shares  of  the  com- 
pany, (meaning  the  said  company,  and  by  the  said  recom- 
mendation, accompanied  in  the  same  report  with  the 
representation  of  the  said  company  being  eminently  pro- 
sperous, as  hereafter  mentioned,  meaning  to  insinuate  that 
the  said  company  had  at  the  said  time  of  making  the  said 
report  made  profits  sufficient  to  pay  such  dividend,  and  was 
at  the  said  time  of  making  the  said  report  a  profitable 
undertaking  and  a  good  investment  for  money).  With 
regard  to  the  branches,  and  the  entire  economy  of  the 
establishment,  the  directors  have  to  report  most  favour- 
ably. In  reference  to  capital,  the  position  of  the  esta- 
blisment  has  been  ever  creditable,  and  is  perfectly  satis- 
factory, (then  meaning  by  the  said  representation,  of  the 
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position  of  the  said  company^  in  reference  to  capital^  hav-  Biek.  ^  PUa$, 
ing  been  ever  creditable,  and  being  at  the  time  of  making 
the  said  report  perfectly  satisfactory,  accompanied  in  the 
said  report  with  the  representation  of  the  said  company 
being  eminently  prosperous,  that  the  said  company  was  a 
profitable  undertaking,  and  a  good  investment  for  money) , 
whilst  from  its  reserved  shares  its  prospects  are  highly 
flattering,  as  a  large  profit  and  greatly  extended  business 
will  be  commanded  by  their  judicious  appropriation.  In 
conclusion,  this  meeting  aflTords  the  directors  a  favourable 
opportunity  of  reminding  many  of  their  fellow  shareholders, 
that  they  should  bring  a  direct  business,  or  other  aid,  at 
least  equal  to  the  return  now  proposed ;  and  they  most 
respectfully  and  impressively  urge  that,  whilst  this  young 
and  eminently  prosperous  establishment  (meaning  the  said 
company,  and  thereby  then  meaning  to  insinuate  that  at 
the  said  time  of  the  making  of  the  said  report  the  said 
company  was  eminently  prosperous,  and  a  profitable  under* 
taking,  and  a  good  investment  for  money)  offers  every 
facility  which  a  well-founded  deposit,  loan  agency,  discount 
and  circulation  bank  can  possibly  do,  and  whilst  it  has 
been  promptly  resorted  to  and  liberally  supported  by  the 
enlightened  public  in  this  district,  surely  no  part  of  its  own 
proprietary  will  fail  to  observe  how  greatly  they  may  con- 
tribute, by  their  personal  and  united  support,  to  increase 
and  characterize  its  energies,  to  exalt  and  proclaim  its 
character,  and  to  employ  and  augment  its  wealth.^' 

And  the  plaintiff  in  fact  says,  that  at  the  said  time  of 
making  the  said  report,  the  said  company  had  not  made 
profits  sufficient  to  pay  such  dividend  as  aforesaid,  as  the  . 
defendants  at  the  said  time  of  making  and  publishing  the 
said  report  and  distributing  the  said  copies  well  knew. 
And  the  plaintiff  further  says,  that  at  the  said  time  of 
making  the  said  report,  the  said  company  was  neither  a 
profitable  undertaking  nor  a  good  investment  for  money, 
as  they  the  said  defendants,  at  the  said  time  of  making 
and  publishing  the  said  report  and  distributing  the  said 
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JEEfdk.  rf  Pkat,  copies^  Well  knew.  And  the  plaintiff  fortlier  bbjb,  that  at 
^^^*  the  said  time  of  making  the  said  report^  the  number  of 
cnirent  accounts  of  the  said  company^  as  well  as  the 
amount  of  its  promiscuous  discounts^  deposits^  and  London 
agency^  had  not  been  so  advanced  as  speedily  to  mature  a 
safe  or  profitable^  or  indicate  a  steadily  progressive^  busi- 
ness^ as  the  defendants,  at  the  said  times  of  making  and 
publishing  the  said  report  and  distributing  the  said  copies, 
well  knew.  And  the  plaintiff  farther  says,  that  in  refer* 
ence  to  capital,  the  position  of  the  said  company,  at  the 
said  time  of  making  the  said  report,  had  neither  been  ever 
creditable,  nor  was  it  at  the  said  time  of  making  the  said 
report  perfectly  satisfiBu^ory,  as  the  defendants,  at  the 
times  of  making  and  publishing  the  said  report  and  distri- 
tributing  the  said  copies,  well  knew.  And  the  plaintiff 
farther  says,  that  at  the  said  time  of  making  the  said  re- 
port, the  said  company  was  not  eminently  prosperous,  or 
even  prosperous,  as  the  defendants,  at  the  said  times  of 
making  and  publishing  the  said  report  and  distributing 
the  said  copies,  well  knew.  And  the  plaintiff  farther  says, 
that  the  total  rejection  of  nominal  capital  was  not,  at  the 
said  time  of  making  the  said  report,  a  characteristic  of 
the  said  company,  as  the  defendants,  at  the  said  times  of 
making  and  pubUshing  the  said  report  and  distributing 
the  said  copies,  well  knew.  By  means  and  in  consequence 
of  the  making  and  publishing  of  which  said  report  as  afore- 
said, and  of  the  distributing  the  said  copies  as  aforesaid,  it 
was  afterwards,  to  wit,  on  the  14th  of  February,  1886,  re- 
presented to  the  plaintiff,  by  the  said  Thomas  Langton, 
that  the  said  company,  at  the  said  time  of  making  the  said 
report,  was  a  profitable  undertaking;  and  by  means  and 
in  consequence  of  the  same  making,  publishing,  and  dis- 
tributing, as  aforesaid,  the  said  contents  of  the  said  report 
were  also  afterwards,  to  wit,  &c.,  made  known  to  the  plain- 
tiff by  the  said  Thomas  Langton,  whereby  the  plaintiff  was 
then  deceived  into  believing  that  the  said  company  had, 
at  the  said  time  of  making  the  said  report,  made  profits 
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suffident  to  pay  sucli  dividend  as  aforesaid,  and  was,  at  JBteh.  efpietu, 
the  said  time  of  making  the  said  report,  a  profitable  un- 
dertaking  and  a  good  investment  for  money ;  and  by  means 
and  in  consequence  of  being  so  deceived,  and  of  the  said 
several  premises,  was  then,  to  wit,  on  &c.,  induced  to  pur- 
chase, and  actually  did  purchase,  of  and  from  the  said 
Manchester  dii^ctors  of  the  said  Company,  divers,  to  wit, 
200  shares  in  the  capital  of  the  said  company,  at  and  for 
certain  prices  for  the  said  shares,  amounting  to  a  large 
sum,  to  wit,  the  sum  of  £1054  7s.  Sd, ;  and  by  means  and 
in  consequence  of  being  so  deceived,  and  of  the  said  several 
premises,  was  then  induced  to  pay  and  paid  to  the  said 
Manchester  directors  the  said  prices,  to  wit,  the  said  sums 
of  £1400  and  £1054  7s.  Sd.  By  means  whereof  the  plain- 
tiff has  not  only  lost  the  use  of  the  said  monies  so  by  him 
paid,  being  of  great  value,  to  wit,  of  the  value  of  £2  per 
cent  per  annum,  for  a  long  time,  to  wit,  from  thence  until 
the  commencement  of  this  suit,  but  is  likely  to  lose  the 
said  monies  altogether,  and  the  future  use  thereof,  being 
of  great  value,  to  wit,  of  the  value  aforesaid. 

There  were  other  counts,  founded  on  subsequent  annual 
reports. 

The  defendants  pleaded  not  guilty,  on  which  issue  was 
joined,  and  other  pleas  which  it  is  not  necessary  for  the 
purpose  of  this  report  to  state. 

The  cause  was  tried  before  CoUman,  J.,  at  the  last  Liver- 
pool Assizes.  It  appeared  that  the  action  was  brought  to 
recover  from  the  defendants,  directors  of  the  Commercial 
Bank  of  England,  carrying  on  the  business  of  the  bank  at 
Manchester,  compensation  for  a  loss  sustained  in  respect  of 
700  shares  in  the  undertaking,  which  the  plaintiff  alleged 
that  he  had  purchased  and  retained  on  the  fedth  of  the  re- 
presentations contained  in  the  reports  set  out  in  the  decla- 
ration. It  appeared  clear  from  the  evidence,  that  the 
representations  therein  made  of  the  flourishing  state  of 
the  bank  were  altogether  untrue,  and  that  they  were  made 
with  the  view  of  inducing  parties  to  become  shareholders : 


V, 
ASUTON. 


^}2  CASES   IN    THE    EXCHEQUER^ 

Etch,  of  PUiUt  the  main  question  was,  whether  there  was  sufficient  proof 

18^3.        ^Q  ^  ^ijg  defendants  with  knowledge  of  their  being  untrue. 

Taylor      The  jury  having  found  a  verdict  for  the  defendants,  under 

the  direction  of  the  learned  Judge,  stating  at  the  same  time 

their  opinion  that  the  defendants  had  been  guilty  of  "gross 

and  unpardonable  negligence*^  in  publishing  the  report : — 

On  a  former  day  in  this  term,  (April  25), 

Knowles  moved  for  a  new  trial,  alleging  that  the  learned 
Judge  had  misdirected  the  jury  as  to  the  question  of  fraud. 
— First,  his  Lordship  laid  it  down  generally  to  the  jury, 
that,  in  order  to  find  for  the  plaintiff,  they  must  be  satis- 
fied, not  only  that  the  defendants  had  published  a  false  and 
fraudulent  report,  but  also  that  they  had  done  so  wUh  the 
knowledge  that  it  was  false  and  fraudulent;  leading  the 
jury  to  believe  that  proof  of  moral  fraud  was  essential  to 
entitle  the  plaintiff  to  a  verdict.  That  proposition  was  too 
wide.  It  is  submitted  that  the  true  rule  of  law  is,  that 
wherever  one  party  makes  a  false  representation  to  ano- 
ther, with  the  view  of  inducing  him  to  do  a  particular  act, 
and  with  a  view  to  Ms  own  benefit,  and  the  other  does  the 
act,  and  suffers  a  detriment  thereby,  a  cause  of  action  ac- 
crues, without  proof  that  the  representation  was  false  within 
the  knowledge  of  the  party  making  it ;  especially  where  he 
has  all  the  means  of  information,  and  the  other  party  has 
none.  Here,  by  the  deed  of  settlement,  the  directors  alone 
had  power  to  inquire  and  ascertain  whether  the  statements 
contained  in  this  report  were  true  or  false.  That  is  the  doc- 
trine to  be  deduced  from  the  authorities  on  this  subject : — 
Pasley  v.  Freeman  (a),  Haycraft  v.  Creasy  (i),  Vernon  v. 
Keys{c),  Schneider  y.  Heath  {d),  Adamson  v.  Jarvis{e). — He 
referred  also  to  the  judgment  of  Lord  Abinger,  C.  B.,  in 
Corf\fooi  V.  Fowke  (/),  and  to  Fuller  v.  Wilson  {g).    [Parke, 

(a)  3  T.  R.  51.  (e)  4  Bing.  66;  12  Moore,  241. 

(6)  2  East,  92.  (/)  6  M.  &  W.  358. 

(c)  12  East,  632.  (g)  2  G.  &  D.  460. 
(<f)  3  Campb.  506. 
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B. — I  adhere  to  the  doctrine  that  an  action  for  deceit  will  Bxeh.  of  puaa, 
not  lie  without  proof  of  moral  fraud ;  and  Lord  Denman,  w  ^^' 
in  the  case  last^^cited^  seems  to  admit  that  to  be  so.  If  the 
party  bonft  fide  believes  the  representation  he  made  to  be 
true^  though  he  may  not  know  it,  it  is  not  actionable.] 
Even  upon  that  supposition,  the  case  was  not  properly 
presented  to  the  jury ;  for  it  was  never  left  to  them  whether 
the  defendants  believed  the  report  to  be  true.  The  jury 
never  could  have  found  that  they  did  believe  it,  having,  as 
they  had,  weekly  accounts  shewing  the  losses  of  the  con- 
cern. The  jury  ought  surely  to  have  had  some  exposition 
of  what  constituted  Jraud,  such  as  to  render  the  defendants 
liable.  [Parke,  B. — There  may  undoubtedly  be  a  fraudu- 
lent representation,  if  made  dishonestly,  of  that  which  the 
party  does  not  know  to  be  untrue,  if  he  does  not  know  it 
to  be  true.  The  question  is,  whether  that  proposition  is 
not  involved  in  the  direction  to  the  jury,  that  the  repre- 
sentation must  have  been  Jrauduleni  in  order  to  render  the 
defendants  liable.]  But  knowledge  alone  was  made  the 
evidence  and  criterion  of  the  fraudulent  purpose ;  the  jury 
were  instructed,  that  if  the  defendants  did  not  know  the  re- 
port to  be  untrue,  it  was  not  fraudulent.  In  truth,  the 
finding  of  the  jury,  that  the  defendants  had  been  guilty  of 
''gross  and  unpardonable  negligence,''  is  sufficient  to  render 
them  liable ;  such  negligence,  in  persons  holding  such  a  po- 
sition with  reference  to  the  concerns  of  the  company,  was 
tantamount  to  fraud. — He  contended  also,  that  there  was  a 
misdirection  as  to  the  efl^ect  of  one  of  the  clauses  of  the  deed 
of  settlement,  giving  the  directors  the  power  of  giving  a 
**  cash  credit,''  under  which  they  had  allotted  certain  shares 
to  the  directors,  on  which  no  subscription  was  paid  up ;  and 
also  that  the  learned  Judge  improperly  withdrew  from  the 
consideration  of  the  jury  the  proceedings  of  certain  meetings 
of  the  directors  at  which  all  the  defendants  were  not  present. 

Cur.  adv.  vult. 


^J4  CABm  IN   THE  EXCHEQUEB, 

StdL  y  PbuMt     The  judgment  of  the  Court  was  now  delirered  by 
1843. 

Parke,  B. — In  this  case  Mr.  Knmoles  made  a  motion 
for  a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  of  misdirection  of  the  learned  Judge, 
my  Brother  Coliman.  We  have  had  the  opportunity  of 
looking  over  my  Brother  CoUmaaiCz  note,  and  also  of  read- 
ing the  note  furnished  by  Mr.  Martin  of  the  summing  up, 
and  we  think  there  ought  not  to  be  any  rule. 

The  action  was  brought  against  the  defendants,  who 
were  the  directors  of  the  Manchester  department  of  the 
Commercial  Bank  of  England,  for  false  and  firaudulent  re- 
presentations alleged  to  have  been  made  by  them,  in  a 
report  which  was  published,  stating  in  substance  the  flou- 
rishing state  of  the  bank.  It  is  alleged  that  this  report  was 
calculated  to  induce  persons  to  buy  shares,  and  that  it  was 
published  by  the  defendants  fraudulently,  with  the  view  to 
induce  persons  to  buy  shares ;  that  the  plaintiff  had  bought 
shares  upon  the  fiiith  of  it,  and  that  the  statements  con- 
tained in  that  report  were  untrue,  and  that  the  defendants 
knew  them  to  be  untrue  at  the  time  of  the  publication. 
That  is  the  substance  of  the  first  count  of  the  declaration, 
on  which  the  question  entirely  arises.  It  is  said  the  learned 
Judge  misdirected  the  jury  in  several  respects.  The  prin- 
cipal objection  was,  that  he  told  them  it  was  necessaiy  they 
should  be  satisfied  that  a  firaud — ^that,  is  a  moral  fraud — had 
been  committed  by  the  defendants.  It  was  contended  by 
Mr.  Knowles,  that  it  was  not  necessary  moral  firaud  should 
be  committed,  in  order  to  render  these  persons  liable;  for 
that  if  they  made  statements  for  their  own  benefit,  which 
were  calculated  to  induce  another  to  take  a  particular 
step,  and  if  he  did  take  that  step  to  his  prejudice  in  conse- 
quence of  such  statements,  and  if  such  statements  were 
false,  the  defendants  were  responsible,  though  they  had 
not  been  guilty  of  any  moral  fraud.  Indeed,  he  said  the 
finding  of  the  jury  on  this  issue  would  warrant  the  posi- 
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tion  he  took : — because  the  jury  found  the  defendants  not  B^k.  of  PUa$. 

1843 
guilty^  but  at  the  same  time  said  they  begged  to  express 

their  opinion  that  the  defendants  had  been  guilty  oi  gross 
negligence;  and  it  is  insisted  that  even  that^  accompanied 
with  a  damage  to  the  plaintiff  in  consequence  of  that  gross 
negligence^  would  be  sufficient  to  give  him  a  right  of  ac-* 
tion.  From  this  proposition  we  entirely  dissent;  because 
we  are  of  opinion  that^  independently  of  any  contract  be- 
tween the  parties^  no  one  can  be  made  responsible  for  a 
representation  of  this  kind^  unless  it  be  frauduknUy  made. 
That  is  the  doctrine  laid  down  in  Pasley  v.  Fr^many  where, 
for  the  first  time^  the  cases  on  this  subject  were  considered. 
In  that  case  Mr.  Justice  Grose  differed  from  the  rest  of 
the  Courtj  and  thought  the  law  gave  no  remedy  for  firaud, 
unless  there  was  a  contract  between  the  parties.  The 
Court,  however,  held,  that  if  a  person  told  that  which  was 
untrue,  and  told  it  for  a  fraudulent  purpose,  and  with  the 
intention  to  induce  another  to  do  an  act,  and  that  act  was 
done  to  the  prejudice  of  the  plaintiff,  then  an  action  for 
fraud  would  lie.  That  case  was  followed  by  Haycrqft  ▼. 
Creasy,  and  a  great  variety  of  other  cases,  and  it  must 
now  be  considered  as  established  law.  But  then  it  was 
said,  that,  in  order  to  constitute  that  fraud,  it  was  not 
necessary  to  shew  that  the  defendants  knew  the  fact  they 
stated  to  be  untrue;  that  it  was  enough  that  the  fact 
was  untrue,  if  they  communicated  that  fact  for  a  deceit* 
ful  purpose;  and  to  that  proposition  the  Court  is  prepared 
to  assent.  It  is  not  necessary  to  shew  that  the  defendants 
knew  the  fact  to  be  untrue ;  if  they  stated  a  fact  which  was 
true  for  a  fraudulent  purpose,  they  at  the  same  time  not 
beUetring  that  fact  to  be  true,  in  that  case  it  would  be  both 
a  legal  and  moral  fraud.  It  is  said  that  the  learned  Judge 
ought  to  have  left  the  question  more  distinctly  to  the  jury; 
and  that  if  he  had  asked  the  jury  whether  the  defendants 
believed  the  statement  to  be  true,  the  verdict  would  have 
been  for  the  plaintiff.    It  became  necessary  to  look  through 
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jejtc*.  ofPieoi,  the  notes  of  the  learned  Judge's  summing  up  with  atten- 
tion, to  see  whether  this  question  had  substantially  been 
presented  to  the  jury.  We  have  had  an  opportunity  of 
looking  at  the  summing  up,  and  considering  it;  and  we 
are  of  opinion,  looking  at  the  charge  altogether,  though 
there  are  particular  expressions  in  it  which  would  give 
colour  to  the  notion  that  the  learned  Judge  thought  it  was 
essential  to  shew  the  defendants  knew  the  matter  to  be 
untrue,  yet  that,  looking  at  it  altogether,  that  is  not  the 
conclusion  to  be  drawn  from  it.  It  is  to  be  recollected, 
that  in  the  way  in  which  the  case  was  presented  for  the 
decision  of  the  jury,  there  really  was  a  substantial  point 
for  their  consideration.  This  report  was  not  prepared  by 
the  defendants  themselves — the  directors ;  it  was  prepared 
by  some  of  the  officers  of  the  company,  and  afterwards 
adopted  by  the  directors,  having  been  read  at  a  meeting 
at  which  they  were  present.  The  question  for  the  jury 
was,  was  that  a  fraudulent  report,  and  were  the  defendants 
parties  to  that  fraud  ?  That  question,  we  think,  has  been 
substantially  left  to  the  jury ;  the  jury  thought  the  defend- 
ants did  believe  that  report  to  be  true,  which  was  so  circu- 
lated by  their  direction.  We  cannot,  therefore,  upon  the 
general  objection  to  the  summing  up,  grant  a  rule  for  a  new 
trial. 

Then  Mr.  Knowles  objects  that  there  were  particular 
parts  of  this  summing  up  which  were  wrong,  and  particu- 
larly with  regard  to  the  first  part  of  it.  The  report  con- 
tained two  allegations,  which  were  alleged  to  have  been 
fraudulent ;  one  was,  "  that  it  was  a  peculiar  characteristic 
of  the  Commercial  Bank  of  England,  that  they  dealt  not 
in  nominal  capital,  but  upon  capital  that  had  been  sub- 
scribed and  fully  paid  up.''  The  learned  Judge  told  the 
jury,  in  referring  to  that  question,  that  he  did  not  think 
what  was  proved  amounted  to  a  fraud.  Now  what  was 
proved  was  this  :  that  there  were  certain  shares  allotted  to 
the  directors,  on  which  they  did  not  pay  up  their  subscrip- 
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tion  i  they  were  considered  as  debtors  to  the  company  for  Exck.  rf  puom. 


1843. 


the  amount.  The  learned  Judge  told  the  jury  that  he 
thought  that  was  no  fraud.  Either  the  amount  of  the  shares  Ta  vlor 
was  paid  up,  or,  provided  it  was  not,  they  were  payable  by  Asuton. 
the  members  of  the  company,  so  that  they  could  be  called 
upon  to  pay  the  whole  amount  at  any  time.  He  did  not 
think  that  amounted  to  fraud ;  but  this  was  no  matter  of 
law,  it  was  a  mere  observation  on  the  fact.  It  was  for  the 
jury,  notwithstanding,  to  decide  whether  they  thought 
that  was  or  was  not  a  correct  representation,  when  the  de- 
fendants said  they  were  not  dealing  in  nominal  capital. 
And  accordingly  it  appears  the  learned  Judge  said,  ''After 
all,  it  is  a  question  for  you  to  decide,  not  for  me"  Again, 
it  is  said  the  learned  Judge  misinstructed  the  jury,  because 
he  referred  to  one  of  the  clauses  of  the  deed  of  settlement, 
in  which  power  is  given  to  the  directors  to  give  credit  on 
the  cash  account  to  any  member  and  shareholder  of  the 
company,  to  the  amount  of  their  paid  up  capital,  as  autho- 
rizing the  directors  so  to  deal  with  these  shares,  and  give 
credit  for  them.  That  clause  would  certainly  not  authorize 
the  directors  to  give  credit  to  any  of  the  individual  share- 
holders for  more  than  the  value  of  their  shares,  or  to  the 
extent  they  had  paid  up  on  those  shares.  But  looking  at 
the  mode  in  which  that  was  left  to  the  jury,  and  consider- 
ing that  the  learned  Judge  was  not  discussing  it  as  matter 
of  law,  but  merely  shewing  that  the  directors  had  the 
power,  under  certain  circumstances,  to  give  credit  to  cer- 
tain individuals  mentioned — that  is  not  any  misrepresen- 
tation of  the  law,  or  any  misconstruction  of  the  instrument 
in  a  legal  point  of  view :  and  we  cannot  say  that  any  wrong 
observation  on  a  matter  of  fact,  in  which  we  could  not  con- 
cur, is  a  ground  for  granting  a  new  trial,  if  it  was  left  as  a 
question  of  fact  for  the  jury.  Lastly,  it  was  objected,  that 
the  learned  Judge  withdrew  from  the  consideration  of  the 
jury  the  proceedings  at  all  the  meetings  excepting  those 
at  which  all  the  defendants  were  present.    We  cauuot 
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Exeh,  rf  PUat,  consider  that  he  did  that  more  than  for  the  convenience  of 
^^^*  arrangement.  It  does  not  appear  that  he  has  withdrawn 
from  their  consideration  the  proceedings  at  any  meeting 
which  wonld  tend  to  fix  fraud  on  any  individual  at  that 
meeting;  because^  no  doubt^  some  of  the  defendants  might 
have  been  guilty  of  fraud,  and  others  might  not.  On  the 
whole,  therefore,  although  there  are  particular  expressions 
which  would  seem  at  first  to  warrant  the  idea  that  the 
Judge  supposed  that  it  was  necessary  to  prove  that  the  de- 
fendants actually  knew  what  they  stated  to  be  fiedse,  yet, 
looking  at  the  whole  together,  the  Court  are  not  prepared 
to  say  that  such  is  the  true  construction  to  be  put  on  the 
whole  of  the  summing  up,  or  that  there  has  been  any  mis- 
direction in  matter  of  law  as  to  the  question  of  fraud. 

We  are,  therefore,  of  opinion  that  there  ought  to  be  no 
rule  for  a  new  trial. 

Bule  refused  (a). 


(a)  See  Moens  y.  Heyworth,  10  M.  &  W.  147. 


Mayl. 


Bishop  r.  North. 

X  HIS  was  a  special  case,  sent  for  the  opinion  of  this 
Court  by  the  Vice-Chancellor  of  England. 
By  an  act  of  Parliament  passed  in  the  82  Geo.  3,  intituled 


By  an  act  of 
the  82  Geo.  3, 
for  making  a 
Cjinal  in  the 
county  of  N., 

the  "  owners  or  ''Au  Act  for  making  and  maintaining  a  navigable  canal  from 

any'minM^o^  the  Cromford  Canal  in  the  county  of  Nottingham,  to  or  near 

wrtain'parirfiei  ^  *^®  ^^^^  ^^  Nottingham,  and  to  the  river  Trent  near 

were  empower.  Nottingham  Trent  Bridge,  and  also  certain  collateral  cuts 

ed  to  make  any 
railways  or 

roads  to  conrey  their  coals  &c.  to  the  said  canal,  orer  the  lands  or  grounds  of  any  person  or 
persons,  paying  or  tendering  satisfaction  &c  for  the  damage  to  be  thereby  occasioned : — Heid, 
that  this  power  was  not  limited  to  persons  who  were  proprietors  at  the  time  of  the  passing  of 
the  act,  or  of  the  midcing  of  the  canal,  but  extended  to  other  persons  who  had  become  so 
since,  and  that  such  owners  or  proprietors  were  empowered  to  make  railroads  to  be  traversed 
by  locomotive  engines. 


BA8TEB  TEBM^   6  VICT.  419 

therein  described  from  the  said  intended  canal/'  reciting  Ejtch,  of  PUag^ 
that  the  making  and  maintaining  a  canal  for  the  naviga-  ^  acmj^ 
tion  of  boats,  baizes,  and  other  vessels,  from  the  Crom- 
ford  Canal,  in  the  parish  of  Eastwood,  in  the  county  of 
Nottingham,  to  or  near  to  the  town  of  Nottingham,  and  to 
join  and  communicate  with  the  river  Trent  near  Notting- 
ham Trent  Bridge,  ,and  also  the  making  and  maintaining 
the  several  collateral  cuts  thereinafter  mentioned,  with 
proper  railways  and  roads  to  the  said  intended  canal  and 
collateral  cuts,  would  open  an  easy  communication  between 
several  valuable  mines  of  coal  and  the  town  of  Nottingham 
and  the  country  with  which  the  said  intended  canal  and 
collateral  cuts  would  communicate  by  means  of  the  river 
Trent,  and  would  facilitate  the  conveyance  of  stone,  lime- 
stone, lead,  iron,  marble,  com,  groceries,  and  other  articles, 
for  the  accommodation  of  the  said  town  of  Nottingham  and 
the  country  with  which  the  said  canal  and  collateral  cuts 
would  communicate  as  aforesaid,  and  would  be  of  public 
benefit:  it  was  enacted,  that  certain  persons  therein 
named  should  be  a  company  for  the  better  carrying  on, 
making,  completing,  and  maintaining  the  said  intended 
canal  and  collateral  cuts,  according  to  the  rules,  orders,  and 
directions  thereinafter  mentioned,  and  should  for  that  pur- 
pose be  one  body  politic  and  corporate,  by  the  name  of  The 
Nottingham  Canal  Company,  &c.  &c.  And  the  said  Not- 
tingham Canal  Company  were  thereby  authorized  and 
empowered,  from  and  after  the  passing  of  that  act,  to 
make  and  complete  a  canal  navigable  and  passable  for 
boats,  barges,  and  other  vessels,  from  the  Cromford  Canal 
in  the  manner  therein  mentioned,  to  and  to  join  and  com- 
municate with  the  river  Trent,  with  collateral  cuts  as 
therein  mentioned,  and  with  the  usual  and  necessary  ap- 
purtenances in  the  said  act  particularly  mentioned  and 
described.  And  by  the  54th  section  of  the  said  act,  it  was 
enacted,  ''That  in  case  any  proprietor  or  proprietors  of 
any  manor  or  estate,  containing  any  mines  of  coal,  iron- 
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jBk*.  wf  PieoM,  stone,  or  other  minerals^  or  the  renters,  lessees,  or  occn- 
piers  of  the  same,  should  find  it  expedient  or  necessary  to 
make  any  railway  or  roads  to  convey  his,  her,  or  their 
coak,  ironstone,  limestone,  marble,  or  other  stone  or  jooi- 
nerals  to  the  said  intended  canal  and  collateral  cats,  oyer 
the  lands  or  grounds  of  any  person  or  perBons,  then  and 
in  every  such  case,  it  should  be  lawfiil  fw  him,  her,  or 
them  to  make  any  such  railways  or  roads,  he,  she,  or  they 
first  paying  or  tendering  satisfaction  for  the  damages  to' be 
thereby  occasioned  to  such  lands  or  grounds,  in  manner 
therein  directed  with  respect  to  land  to  be  taken  for  the 
purposes  of  the  now  stating  act ;  and  that  it  should  also 
be  lawful  for  the  owner  or  owners  of,  and  person  or  persons 
interested  in,  such  lands  or  grounds,  to  treat  and  agree 
with  any  such  proprietor,  renter,  lessee,  or  occupier,  for 
the  damage  to  be  done  to  such  lands  or  grounds  by  making 
any  such  railway  or  roads  "  &c.  ftc.  And  by  the  57th  sec- 
tion it  was  further  enacted,  "  That  it  should  be  lawful  for 
the  proprietor  or  proprietors  of  any  lands  or  grounds,  or  of 
any  mines  of  coal,  ironstone,  limestone,  or  other  minerals, 
to  make  any  navigable  cut  or  cuts  through  his,  her,  or 
their  own  lands,  in  such  manner  as  he,  she,  or  they 
should  think  proper,  to  communicate  with  the  said  in- 
tended canal  or  collateral  cuts,  or  any  of  them/'  And  by 
the  58th  section  of  the  said  act,  after  reciting  that  it 
was  reasonable  that  the  several  owners  and  occupiers  of 
coal-mines  within  the  parishes  of  Bilborough,  Broxtowe, 
Nuthall,  and  Basford,  and  the  neighbourhood  thereof, 
being  situate  near  the  said  intended  canal,  should  have 
a  free  communication  between  their  said  coal-mines  and 
the  said  intended  canal,  and  reciting  that  such  commu- 
nication might  be  effected  by  making  a  navigable  cut 
from  the  said  intended  canal,  in  the  parish  of  WoUaton, 
through  the  lands  of  Henry  Lord  Middleton,  into  the 
parish  of  Bilborough,  and  that  the  said  Henry  Lord  Mid- 
dleton was  consenting  that  such  cut  should  be  made 
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through  his  lands,  it  was  therefore  enacted,  that  it  should  Steh,  of  PUat, 
be  lawful  for  the  owners  or  occupiers  of  any  mines  of  coal 
within  the  parishes  or  hamlets  of  Bilborough,  Nuthall,  and 
Basford,  or  any  of  them,  at  his  or  their  own  expense  to 
make  a  navigable  cut  from  and  to  communicate  with  the 
said  intended  canal,  at  the  east  end  of  the  summit  level 
thereof,  in  as  direct  a  line  as  might  be  through  the  lands 
of  the  said  Henry  Lord  Middleton,  to  the  said  parish  of 
Bilborough,  to  or  near  to  a  certain  fence  within  the  said 
parish  therein  described,  and  also  to  make  a  proper  towing 
path  on  the  side  of  such  cut ;  the  person  or  persons  who 
should  make  such  cut  making  satisfaction  for  the  damage 
to  be  thereby  occasioned  to  the  lands  of  the  said  Lord 
Middleton,  his  heirs  or  assigns,  in  the  manner  by  that  act 
directed,  and  that  such  cut  should  be  public  and  open  to 
all  persons  for  the  conveyance  of  any  goods,  wares,  or  other 
things  in  boats  and  other  vessels,  upon  payment  to  the 
person  or  persons  at  whose  charge  and  expense  such  cut 
should  have  been  made,  his,  her  or  their  heirs,  executors, 
administrators,  or  assigns,  of  such  sum  of  money  in  gross  or 
such  yearly  rent  as  the  said  commissioners  should  judge 
reasonable  on  account  of  the  expenses  of  making  and 
maintaining  such  cut,  and  that  the  owners  or  occupiers  of 
any  mines  of  coal  should  have  the  like  powers  and  author- 
ities for  making  any  railway  from  any  such  mines  of  coal 
to  the  north  end  of  the  cut  to  be  made  to  the  said  parish 
of  Bilborough  as  aforesaid,  as  they  were  or  should  be  en- 
titled to  by  virtue  of  that  act  for  making  railways  to  the 
said  canal  and  collateral  cuts. 

The  canal  mentioned  in  the  said  act  of  Parliament  was 
made  and  completed  by  the  said  Nottingham  Canal  Com- 
pany, under  the  powers  of  the  said  act,  in  about  two  years 
after  the  passing  thereof,  and  some  time  in  or  about  the 
years  1798  and  1799  the  cut  mentioned  and  provided  for 
in  and  by  the  58th  section  of  the  said  act  was  made  ac- 
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BxcfL  of  PUat,  cording  to  the  tenns  thereof^  and  is  now  called  the  Bil- 
^JfJ^    boronghC5ut. 
BwHOP  The  defendants  are  local  masters  and  coalowners  trad- 

NoRTH.  ^^S  ^  copartnership  together,  and  are  joint  propriet(»s, 
renters,  lessees,  or  occupiers  of  certain  collieries  situ- 
ate in  the  parishes  of  SheUey,  Nuthall,  and  Basford  re- 
spectively, and  of  certain  collieries  situate  at  Babbington, 
called  the  Babbington  Collieries.  Some  years  since,  by 
virtue  of  the  said  Nottingham  Canal  Act,  a  railway  was 
made  by  one  Gervase  Bourne,  who  preceded  the  defend- 
ants in  the  occupation  of  the  said  Babbington  Collieries, 
from  the  said  Babbington  Collieries  to  the  said  Notting- 
ham Canal,  which  railway  still  subsists,  and  is  used  by 
the  defendants  to  convey  coals  and  minerals  to  the  said 
Nottingham  Canal,  and  by  the  canal  to  Nottingham.  The 
defendants  some  time  since,  with  the  consent  of  the  owners 
of  the  lands,  made  a  certain  other  railway  communicating 
with  the  railway  before  mentioned  at  the  Biibbingtou 
Collieries,  and  passing  through  the  parishes  of  Bilborough 
and  Nuthall  to  a  place  called  Cinder  Hill,  and  a  junction 
with  such  last-mentioned  railway  has  been  formed  by  the 
said  defendants  at  Cinder  Hill,  by  means  of  a  railway  made 
to  communicate  with  a  certain  intended  colliery  called  the 
Nuthall  Colliery. 

The  defendants  intend  to  obtain  and  raise  coals  and 
other  minerals  from  the  said  Nuthall  Colliery,  and  they 
propose  forming  a  railway  fitted  for  the  use  of  locomotive 
steam-engines,  from  their  said  colliery,  through  the  parishes 
of  Basford  &c  to  join  the  said  Nottingham  Canal. 

The  plaintiflfs  are  the  owners  of  certain  lands  lying  in 
the  line  of  the  proposed  railway,  and  they  are  not  consent- 
ing to  have  their  said  lands  crossed  by  or  used  for  the 
purposes  of  such  proposed  railway. 

A  railway  from  the  Nuthall  Colliery  to  the  north  end 
of  the  Bilborough  Cut  would  not  pass  through  any  lands 
belonging  to  the  plaintiffs. 
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The  questions  for  the  opinion  of  the  Court  are,  first,  Exch.  of  pum. 


whether  the  defendants  have  a  right  to  make  a  raOway 
over  the  said  plaintiffs'  land  under  the  provisions  of  the 
said  act;  secondly,  whether  they  have  a  right  to  make  a 
railway  over  the  plaintiffs'  land  for  the  purpose  of  being 
traversed  by  locomotive  engines. 

The  points  marked  for  argument  on  the  part  of  the 
plaintiffs  were  the  negative  of  the  questions  proposed. 
The  defendants'  points  were,  that  they  were  empowered  by 
the  54th  section  of  the  Canal  Act  to  make  a  railway  from 
their  Nuthall  Colliery  to  the  canal.  That  the  act  having 
given  the  power  to  make  railwajrs  generaUy,  without  any 
restriction  as  to  their  construction,  or  as  to  the  mode  in 
which  they  are  to  be  used,  the  defendants  have  a  right  to 
make  them  for  the  purpose  of  being  traversed  by  locomo- 
tive engines.  That  at  all  events  there  can  be  no  legal  ob- 
jection to  the  defendants  so  constructing  their  railway  as 
that  it  may  admit  of  being  traversed  by  locomotive  engines 
as  well  as  by  animal  power.  That  if  the  use  of  locomotive 
engines  would  be  injurious  to  the  plaintiffs,  the  time  to 
object  to  the  use  of  them  will  be  when  the  defendants  be- 
gin to  use  them. 

fVkUekurst,  for  the  plaintiffs. — ^The  power  given  by  this 
act  is  not  a  continuing  power,  but  is  confined  to  those 
persons  who  were  the  proprietors  and  owners  then  existing, 
or  who  might  have  been  existing  during  the  progress  of 
the  making  of  the  canal,  and  therefore  the  defendants  do 
not  fall  within  its  provisions,  and  have  no  authority  to  make 
this  railway.  It  was  limited  to  persons  who  were  interested 
in  the  mines  and  estates  in  those  days,  who  were  well 
known,  and  whose  consent  was  probably  obtained  to  the 
passing  of  the  act,  or  who  must  be  taken  to  have  assented 
to  it  because  they  did  not  oppose  it.  But  it  never  could 
be  intended  that  persons  who  at  the  time  had  no  interest 
in  the  mines  at  all,  and  who  did  not  know  of  the  act  or  its 
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Ezeh.  rf  Pieas,  provisions,  should  be  allowed  to  take  the  lands  of  the 
owners  for  any  sucli  purposes  as  they  might  thereafter 
reqoire.  This,  being  a  private  act  of  ParUament,  ought 
to  be  construed  strictly  as  against  individuals  claiming  to 
derive  powers  under  it,  and  more  favourably  as  regards 
the  public.  2  Dwarris  on  Statutes,  688.  Acts  of  Parlia- 
ment of  this  description  are  to  be  considered  as  mere 
private  bargains  with  the  legislature,  and  their  provisions 
ought  not  to  be  extended  beyond  their  fair  and  obvious 
meaning.  [Aldersan,  B. — ^There  is  nothing  to  shew  that 
this  is  an  unreasonable  exercise  of  the  power.]  It  is  sub- 
mitted that  the  defendants  have  no  right  to  make  this  rail- 
way, for  several  reasons :  first,  they  have  already  made  one 
railway  to  the  canal  under  the  power  given  by  the  act ;  and 
having  exercised  that  power,  they  cannot  abandon  that  ndl- 
way  and  make  others.  They  may  have  the  power  to  make 
one  railway,  but  not  an  infinite  number  of  railways.  The 
power  cannot  be  extended  beyond  the  express  terms  of  it. 
HiTving  once  selected  a  particular  line,  they  cannot  abandon 
that  at  pleasure,  and  make  other  railways  from  pla^e  to 
place.  Again,  they  cannot  make  the  railway  as  proposed, 
for,  by  the  58th  section,  they  are  bound  to  make  it  to  the 
north  end  of  the  Bilborough  Cut.  This  colliery  is  situated 
in  Nuthall,  and  the  legislature  seem  to  have  thought  that 
the  owners  and  occupiers  of  mines  there  ought  to  be  bound 
to  use  the  Bilborough  Cut. 

Secondly,  the  defendants  are  not  authorized  to  make 
a  railway  which  requires  locomotive  engines.  The  power 
to  use  such  railways  was  not  contemplated  at  the  time 
of  the  passing  of  this  act  in  1792.  The  laying  down  of 
such  railways  as  were  then  in  existence  was  very  differ- 
ent from  what  would  be  required  for  locomotive  engines. 
\_Parke,  B.  —  Was  not  this  matter  decided  hj  Band  v. 
Kingscote  (a)?  —  not  that  you  might  use  locomotive  en- 

(a)  6  M.  &  W.  174. 
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gines ;  but  it  was  held  that  the  authority  was  not  neces-  Exch.  of  PieM, 
sarily  limited  to  such  ways  as  were  in  use  at  the  time  of    ^  ^^^' 
the  grant.]     Though  the  point  was  raised^  it  was  not  de-        Bishop 
cided  whether,  under  the  reservation  of  a  sufficient  way-        Noeth 
leave,  the  coal-owner  had  a  right  to  make  a  railway  with 
cuttings  and  embankments,  and  fenced  in  so  as  to  exclude 
the  owner  of  the  soil.    In  ]  792,  before  locomotive  engines 
were  known,  the  railway  was  nothing  more  than  two  pieces 
of  iron  or  wood  laid  on  the  surface  of  the  land,  without 
cuttings  or  embankments,  and  the  right  to  make  the  rail- 
way gave  no  privilege  or  right  to  make  cuttings  or  em- 
bankments.   It  was,  in  truth,  nothing  more  than  a  tram- 
road,  with  the  right  of  going  upon  the  road  so  laid  down, 
the  carriage  being  drawn  by  horses,  and  it  was  not  neces- 
sary to  make  it  upon  a  flat  surface ;  and  this  consequence 
followed,  that  the  owner  was  not  excluded  from  the  occu- 
pation of  the  land,  but  traversed  over  his  close  as  if  no 
railway  existed.     The  privilege  of  making  such  a  railway 
would  not  authorize  the  defendants  in  making  the  one 
they  contemplate.     IParke,  B. — The  parliamentary  power 
is  to  make  any  railway ;  it  does  not  say,  such  as  are  now 
made,  but  any  railway.]     If  the  act  be  held  to  give  the 
defendants  the  power  of  running  locomotive  engines,  it  of 
necessity  would  exclude  the  owners  of  land  from  traversing 
these  roads  altogether,  and  the  defendants  must  have  ex- 
clusive possession  of  the  land  occupied  by  the  railway, 
which  never  could  have  been  the  intention  of  the  legis- 
lature. '  The  parties  are  not  empowered  by  the  act  to  take 
the  land,  but  only  to  make  roads  over  the  lands  or  grounds 
of  any  person  or  persons — and  a  power  is  given  to  meet 
and  agree  with  the  proprietors  or  lessees  for  the  damages 
to  be  occasioned  by  such  railway,  and  if  they  cannot  agree, 
then  it  is  to  be  settled  and  ascertained  by  commissioners 
as  therein  mentioned.    It  never  was  intended  to  give  them 
any  power  to  take  the  land ;  they  merely  were  to  have  a 
right  of  road,  and  having  that,  it  was  not  intended  to  give 
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Sxck.  rf  P/fM,  thorn  the  power  of  raising  on  embankment  and  excluding 
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the  owners  from  the  land,  which  it  would  be  necessary  to 
Dtnuop  do  for  the  purpose  of  constructing  and  using  the  contem* 
North.       plated  line. 

Hun^ey,  contri,  was  stopped  by  the  Court. 

Paeke,  B. — I  think  the  defendants  in  this  case  have  a 
right  to  make  the  proposed  road  for  canying  coals  by  any 
reasonable  means,  provided  it  does  not  create  a  nuisance. 
The  power  given  by  the  act  is  to  make  any  railway ;  and 
it  is  not  shewn  that  the  term  railway  has  any  definite 
meaning,  requiring  it  to  be  made  on  the  level ;  and  I 
cannot  think  that  it  can  be  qualified  by  shewing  that,  at 
the  time  of  the  passing  of  the  act,  a  particular  species  of 
railway,  unlike  the  one  contemplated,  was  in  use.  The 
power  is  general,  to  make  railways  over  the  lands  or 
grounds  of  any  person  or  persons,  making  satiafiaction  for 
the  damages  to  be  occasioned  thereby.  The  railroad  in 
question  must,  however,  be  properly  adapted  to  the  pur- 
pose, and  reasonable  care  must  be  taken  that  it  does  not 
become  a  nuisance  to  the  public  or  to  individuals. 

Aldeeson,  B. — Subject  to  that  restriction,  the  defend- 
ants are  entitled  to  make  any  road  embracing  the  last  im- 
provements that  are  in  existence  at  the  time  they  make  the 
road. 

BoLFE,  B.,  concurred. 

The  following  certificate  was  afterwards  sent : 
First,  We  have  heard  the  case  argued  by  counsel,  and 
have  considered  the  same,  and  are  of  opinion  that  the  de- 
fendants have  a  right  to  make  a  railway  over  the  plaintiffs' 
land  under  the  provisions  of  the  act  of  Parliament  men- 
tioned in  this  case. 
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Secondlyj  We  are  of  opinion  that  the  defendants  have  a  Egch.  ofPUoif 


right  to  make  such  a  railway  over  the  plaintiffs'  land,  pro- 
perly constmcted  for  the  purpose  of  being  traversed  by 
snch  locomotive  engines,  if  any,  as  can  be  used  for  the 
purposes  in  the  act  mentioned  without  occasioning  any 
public  or  private  nuisance.    Dated  this  2nd  day  of  May, 

1843. 

J.  Pabkb. 

E.  H.  Aldebson. 

B.  M.  BOLFE. 
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Pardoe,  surviving  Executor  of  Kinnebslet,  9.  Price.  Jf<^  a. 

1  HIS  was  an  action  of  debt  brought  by  the  plaintiff,  as  By  a  local  act 
surviving  executor  of  the  will  of  Lucy  Maria  SLinnersley,  tnuteaof  cer^ 
the  executrix  of  the  will  of  James  Kinnersley,  against  the  J^^JJ^^^e^Sn- 
defendant,  the  clerk  to  the  trustees  for  executing  an  act  of  powered  to 

borrow  money 

Parliament  of  the  29  Geo.  2,  for  repairing  and  widening  at  interest 
certain  roads  in  the  coimty  of  Hereford  therein  specified,  ofthe^tolCand 
and  of  certain  other  acto  of  the  18,  84,  &  59  Geo.  8,  en-  J^^^/^"^. 
larging,  amending,  and  continuing  the  same.    The  first  gtgeaiaw- 

curityf  inch 

count  of  the  declaration  stated,  that  whereas  theretofore,  money  to  be 
to  wit,  on  the  1st  of  January,  1795,  by  a  certain  deed  then  the  nK>ney  ^^ 
made  between  the  said  J.  Kinnersley  of  the  one  part,  and  •^"J^JJ^'J* 
the  trustees  named  in  the  three  first  of  the  aforesaid  acts  payment  of  the 
of  Parliament,  under  their  hands  and  seals,  of  the  other  actofPariu- 
part,  which  deed  has  been  lost  by  length  of  time  and  acd-  ^^^^  ^a« 
dent,  the  said  trustees  assigned  to  the  said  James  Kin-  the  nid  toiti 

'  ^  and  duties  were 

nersley  and  his  executors  one-twentieth  part  of  the  tolls  to  directed  by  the 
be  levied  by  virtue  of  the  said  acts,  to  secure  the  repay-  poaed  of.   *" 
ment  of  £200  advanced  by  the  said  J.  Kinnersley  to  the  url'ti^ut^r 

haying  ad- 
Tanced  i^OO  on  these  tolls,  the  turnpike  trustees  by  deed  assigned  one-twentieth  part  of  the 
tolls  to  secure  the  £200  and  interest;  and  the  plaintiif  haying  brought  an  action  of  debt  for 
jfif-iOO,  the  interest  due,  and  ayerred  in  the  declaration  that  the  tolls  receiyed  were  sufficient  to 
pay  all  the  interest  on  all  the  sums  advanced  on  the  credit  of  the  tolls  i-^Heid,  on  special 
demurrer  to  the  declaration,  that  the  plaintiff  was  not  entitled  to  maintain  an  action  against 
the  trustees  to  recover  the  interest. 
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Exek.  of  PUat,  gaid  tniatees  on  the  credit  of  the  said  toUs^  together  with 
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interest  at  £5  per  cent,  per  annum ;  yet,  after  the  making 
of  the  said  deed,  and  after  the  death  of  the  said  James 
Einnersley,  to  wit,  on  the  1st  of  January,  1842,  arrears  of 
interest  on  the  said  sum  of  <£200,  to  a  large  amount,  to 
wit,  the  amount  of  £400,  being  the  interest  for  forty  years 
last  past,  were  due,  and  the  tolls  received  by  the  said  trus- 
tees since  the  making  of  the  said  deed  were  sufficient  to 
pay  all  the  interest  on  all  the  sums  advanced  on  the  credit 
of  the  said  tolls,  whereby  an  action  hath  accrued  &c. ;  yet 
the  defendant  hath  not  paid  the. same  or  any  part  thereof 
to  the  said  James  Kinnersley,  or  to  the  said  Lucy  Maria 
Kinnersley,  or  to  the  plaintiff. 

Special  demurrer,  assigning  for  causes,  that  the  deed  was 
not  sufficiently  described,  and  that  no  sufficient  contract 
was  alleged  whereon  a  liability  to  the  payment  of  the  sum 
of  money  sued  for  could  arise ;  nor  was  there  any  covenant 
set  forth  or  shewn,  whereby  the  trustees  could  or  did  be- 
come liable  to  the  payment  either  of  the  principal  money 
or  interest  mentioned;  neither  was  there  any  cause  of 
action  sufficiently  disclosed  on  the  face  of  the  said  count  at 
common  law,  nor  was  it  made  to  appear  that  such  a  mode 
of  declaring  was  given  or  warranted  by  any  statute  now  in 
force.  And  further,  that  it  does  not  appear  that  the  prin- 
cipal money  and  interest  are  severable  or  separate  debts 
accruing  on  or  in  respect  of  separate  or  distinct  contracts, 
and  that  it  is  defective  in  not  shewing  on  what  ground  the 
plaintiff  has  declared  in  respect  of  the  interest  alone,  with- 
out shewing  whether  the  principal  sum  was  or  was  not  still 
subsisting  as  a  debt.  And  the  said  count  is  further  de- 
fective, in  not  shewing  more  specificaUy  how  the  interest 
claimed  accrued,  and  at  what  rate  the  same  was  reserved, 
and  that  it  at  most  shews  a  right  in  the  said  James  Kin- 
nersley to  receive  certain  tolls,  but  discloses  no  personal 
liability  on  the  part  of  the  trustees  to  pay. 

Joinder  in  demurrer. 
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Peacock,  in  support  of  the  demurrer. — The  question  in  Exeh.  o/Pieas, 


this  case  arises  on  the  local  act,  29  Geo.  2,  by  which  the 
trustees  of  certain  turnpike  roads  were  empowered  to  bor- 
row at  interest  certain  sums  upon  the  credit  of  the  tolls, 
and  to  assign  the  tolls  by  way  of  mortgage  as  a  security 
for  the  money  borrowed,  ''which  said  tolls  or  duties  so  to  be 
assigned  or  mortgaged  shall  be  a  security  for  repayment  of 
such  sum  or  sums  of  money  to  be  borrowed,  which  shall 
be  repaid  out  of  the  money  arising  or  collected  by  the  said 
tolls  or  duties  with  legal  or  less  interest  for  the  same ;  which 
money  so  borrowed,  after  paying  and  discharging  the  ex- 
penses of  obtaining  this  present  act  of  Parliament,  shall 
be  applied  and  disposed  of  as  the  said  tolls  and  duties  are 
by  this  act  directed  to  be  applied  and  disposed  of,  and  to  or 
for  no  other  use  or  purpose  whatsocTer.^'  But  it  does  not 
appear  that  the  trustees  have  covenanted  to  pay  the  money, 
and  therefore  the  plaintiff  can  have  no  right  of  action 
against  them.  The  proper  remedy  is  by  an  action  of 
ejectment  against  the  trustees,  for  the  stat.  3  Geo.  4,  c.  126, 
S.49,  gives  the  mortgagee  power  to  bring  ejectment  in 
order  to  pay  himself  the  principal  money  and  interest  ad- 
vanced. Pontet  V.  The  Basingstoke  Canal  Company  (a)  is  an 
authority  to  shew  that  this  action  is  not  maintainable. 
There  the  Company  were  empowered  by  act  of  Parliament 
to  raise  money  on  the  security  of  the  canal  and  dues.  By 
the  form  of  the  deed  given  in  the  act,  the  canal  and  dues 
were  assigned  to  the  lenders  as  security  for  the  principal 
money  lent,  the  interest  on  which  was  to  be  paid  half- 
yearly  :  and  it  was  held  that  an  action  of  covenant  for  non- 
payment of  interest  did  not  lie  against  the  company  on 
such  deed.  Besides,  the  plaintiff  being  entitled  to  one- 
twentieth  part  only  of  the  tolls,  it  ought  to  have  been 
shewn  that  the  trustees  received  that  particular  portion  of 
the  tolls,  whereas  it  is  only  stated  that  the  tolls  received 

(a)  3  Bing.  N.  C.  433;  2  Scott,  543. 


1843. 
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Exeh.  of  pieoi,  bv  the  trustees  since  the  making  of  the  said  deed  were 
1040  " 

'  ^    sufficient  to  pay  all  the  interest  on  all  the  sums  advanoed 


Pabooe  on  the  credit  of  the  tolls^  without  saying  whether  the 
Pmcb.  trustees  had  received  all  the  tolls.  Non  constat  that  the 
plaintiff  himself  did  not  receive  the  portion  of  the  tolls 
which  had  been  assigned  to  him.  Again,  by  the  local 
act  the  trustees  were  directed  to  pay  the  expenses  of  pass- 
ing the  act  out  of  the  first  tolls  received  by  them,  and  it 
does  not  appear  that  they  have  received  more  than  the 
expenses  of  passing  the  act.  All  that  is  stated  is,  that 
the  tolls  received  were  sufficient  to  pay  the  interest  on  the 
money  advanced ;  but  if  the  proper  averments  had  been 
made,  the  trustees  might  have  been  able  to  discharge 
themselves  by  shewing  that  they  had  exhausted  the  funds 
in  paying  the  expenses  of  obtaining  the  act,  and  repairing 
the  roads,  which  they  were  bound  to  do.  The  count, 
therefore,  does  not  shew  that  the  money  was  received  for 
the  plaintiff's  use.  Besides,  there  is  no  clause  in  the  act 
of  Parliament  directing  the  trustees  to  pay  the  interest  on 
the  monies  borrowed.  The  only  remedy  of  the  plaintiff, 
therefore,  was  to  receive  the  tolls  himself,  for  so  long  as  he 
allowed  the  trustees  to  receive  the  tolls  assigned  to  him, 
they  were  in  the  situation  of  mortgagors  in  possession, 
and  a  mortgagee  cannot  contend  that  the  rents  received 
by  a  mortgagor  in  possession  are  money  received  for  his 
use.  His  proper  course  is  to  bring  ejectment,  or  sue  on 
the  covenant  to  pay  the  principal  and  interest,  if  there  is 
one  contained  in  the  mortgage  deed. 

Smy tides,  contra. — The  declaration  is  good  on  general 
demurrer.  The  trustees,  under  this  act,  are  to  receive  the 
tolls  and  pay  the  creditors  rateably,  discharging  the  in- 
terest beforethey  pay  the  principal  money.  It  is  averred  in 
this  declaration  that  the  tolls  received  by  the  trustees  were 
sufficient  to  pay  all  the  interest  on  all  the  sums  advanced  on 
the  credit  of  the  tolls,  which  is  amply  sufficient  on  general 
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demorrer.     Cane  v.  Chapman  la).    In  Carden  y.  77le  6e-  Exek.ofPimu, 
neral  Cemetery  Company  (A),  an  averment  that  the  company     ^  ™      . 
nnder  and  by  virtue  of  the  act  did  receive  divers  sums  of       Pa»dob 
moneyj  out  of  which  they  might  and  onght  to  have  satisfied        Fm^, 
the  plaintifiP,  was  held  sufficient  upon  general  demurrer. 
This  is  substantially  an  action  for  money  had  and  received. 
Secondly^  the  trustees  are  personally  liable  to  the  extent 
of  the  tolls  received  by  them ;  and  they  are  bound  by  law 
to  pay  the  interest^  without  being  called  upon  to  pay  the 
principal.     Thirdly,  the  mortgagee  cannot  in  this  case 
maintain  ejectment,  because  the  toll-houses  and  toll-gates 
are  not  to  be  mortgaged,  but  only  the  "  tolls  or  duties :" 
and  the  8  Oeo.  4,  c.  126,  s.  49  gives  to  the  trustees  no 
further  power  to  mortgage  than  they  possessed  before. 
l^Parke,  B. — ^The  difficulty  I  have  is,  that  there  is  no  clause 
which  compels  the  trustees  to  pay  the  interest.] 

Peacock  replied. 

Peb  Curiam. — We  think  the  defendant  is  entitled  to 
our  judgment.  We  do  not  see  how  the  plainti£f  can  main- 
tain this  action  against  the  trustees,  for  he  has  not  been 
able  to  point  out  any  clause  in  the  act  which  makes  it 
compulsory  on  the  trustees  to  pay  the  interest.  If  the 
plaintiff  could  succeed  at  all,  it  would  be  on  the  count  for 
money  had  and  received,  after  notice  to  the  trustees  to  pay 
the  interest  to  him ;  but  upon  that  we  give  no  opinion. 
The  plaintiff,  however,  may  have  leave  to  amend :  other- 
wise 

Judgment  for  the  defendant. 


(a)  5  Ad.  &  Ell.  647;  1  Nev.         (b)  7  Scott,  97;  5  Bing.  N.  C. 
&  P.  104.  253. 
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Ejch.  of  Pleatf 
1843. 

Bradley  and  Others  v.  Sir  James  Etre  and  Another. 
May  3.         q 

A  declaration  oCIRE  FACIAS. — The  declaration  stated,  that  whereas 

thaTthepialn-'  ^'  Bradley,  W.  Burrows,  &c.,  (the  plaintiflfs)  by  the  consi- 

8^1118^011^8  ^®r*^^^o^  ^^^  judgment  of  the  Court,  recovered  against 

as  secreury  to  J.  C.  Brcttcll,  as  the  secretary  to  the  Patent  Boiling  and 

ing  and  Com.  Compressing  Iron  Company,  pursuant  to  the  statute  made 

Company 'a"  ^^^  passed  in  a  session  of  Parliament  holden  in  the  4th 

certain  debt  ^nd  5th  Vict.,  intituled  ''An  act  to  enable  the  Patent 

then  due  and 

owing  from  the  Rolling  and  Compressing  Iron  Company  to  purchase  cer- 

company  to 
the  plaintiffs, 

and  averred  that  the  defendants  and  others  were,  at  the  time  of  the  recovery  of  the  judgment, 
and  from  thence  have  been  and  still  are,  shareholders  of  the  company.  Plea,  that  B.  was  not 
secretary  pursuant  to  the  statute  creating  the  company,  roodo  et  formft  as  in  the  scire  facias 
alleged,  concluding  to  the  country : — Heldf  first,  that  the  plea  was  bad,  as  it  traversed  an 
allegation  not  contained  in  the  declaration,  concluding  to  the  country.  Secondly,  that  the 
declaration,  stating  a  judgment  to  have  been  obtained  against  B.,  as  secretary  to  the  company, 
for  a  debt  due  from  the  company,  was  sufficient,  and  that  it  need  not  allege  that  B.  was  secre- 
tary at  the  commencement  of  the  original  suit,  for  if  he  were  not  so  the  proceeding  would  be 
erroneous,  which  the  Court  will  not  presume : — Semble,  that,  even  if  he  were  not  such  secre- 
tary, the  judgment  having  been  obtained  against  him,  the  company  would  still  be  bound  by  it, 
and  that  if  the  nominal  defendant  coUusively  suffers  judgment  by  default,  the  shareholders 
should  apply  to  the  Court  to  set  aside  the  proceedings. 

By  the  20th  section  of  the  company's  act,  4*  &  5  Vict.  c.  Ixxzix,  a  memorial  of  the  names 
Src.  of  the  directors,  shareholders,  and  secretary  of  the  company,  was  required  to  be  enrolled  in 
Chancery  within  six  months  after  the  passing  thereof,  and  by  the  24th  section  it  was  enacted, 
**  that  until  the  first  memorial  should  have  been  so  duly  enrolled,  no  action  or  other  proceed- 
ing by  or  against  the  company  should  be  commenced  or  prosecuted  under  the  authority  of  the 
act:" — HeM,  that  a  plea,  that  the  company  did  not  within  six  months  cause  to  be  enrolled  a 
memorial  of  the  names  &c.  of  the  directors  and  secretary  for  the  time  being  of  the  company, 
and  of  the  shareholders  thereof,  according  to  the  act,  was  bad:  for  although  it  was  a  condition 
precedent  that  the  names  of  some  members  of  the  company  should  be  enrolled  within  six 
months  before  an  action  or  suit  was  commenced,  there  was  no  condition  that  the  names  of 
every  subsequent  member  should  be  so  enrolled,  and  that  that  provision  was  not  applicable  to 
a  proceeding  by  sci.  fa. 

Held,  also,  that  the  defendants  were  not  at  liberty  to  plead  to  the  declaration  in  scire  facias 
any  matter  which  might  have  been  pleaded  or  set  up  as  a  defence  to  the  original  action. 

By  the  12th  section  of  the  act,  it  was  enacted  that  it  should  be  lawful  for  the  plaintiff  to 
cause  execution  upon  any  judgment  &c.  obtained  by  him  in  any  such  action  against  any  such 
nominal  party  as  aforesaid,  to  be  issued  against  all  or  any  of  the  shareholders  for  the  time  being 
of  the  company;  and  that  if  such  execution  should  be  ineffectual  &c.,  then  it  should  be  lawful 
for  him  to  issue  execution  against  any  person  who  was  a  shareholder  at  the  time  the  contract 
was  entered  into ;  provided,  that  no  person  having  ceased  to  be  a  shareholder  should  be  liable 
to  the  payment  of  any  debt  &c.  for  which  he  would  not  have  been  liable  as  a  partner,  and  the 
act  was  not  to  be  construed  to  enable  any  party  to  a  suit  to  recover  from  any  individual  share- 
holder any  other  or  greater  sum  than  might  have  been  recovered  if  that  act  had  not  been 
passed : — Held,  that  execution  must  first  issue  against  those  persons  who  were  shareholders  at 
the  time  it  was  issued,  provided  they  were  shareholders  at  the  time  of  the  contract,  and  would 
have  been  liable  to  the  plaintiff  if  the  action  had  been  brought  against  them  instead  of  the 
nominal  defendant. 

And  $embl€f  that  the  defendants  might  have  pleaded  that  they  were  not  shareholders  at  the 
time  of  the  contract  being  entered  into. 
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tain  Letters  Patent,  and  to  sue  and  be  sued/'  a  certain  Exek,  of  Pleat, 
debt  of  £589  12«.  lOrf.,  then  due  and  owing  from  the  said  ^^^' 
company  to  the  said  B.  Bradley  and  W.  Burrows,  and  also 
£8  11^.,  which,  in  the  same  Court,  were  adjudged  to  the 
said  B.  Bradley  and  W.  Burrows  for  their  damages  which 
they  had  sustained,  as  well  on  occasion  of  the  detention  of 
the  said  debt  as  for  their  costs  and  charges  by  them  about 
their  suit  in  that  behalf  expended,  whereof  the  said  J.  C. 
Brettell,  as  such  secretary  as  aforesaid,  was  convicted,  pur- 
suant to  the  statute  in  such  case  made  and  provided,  &c. 
''And  now,  on  behalf  of  the  said  B.  Bradley  and  W.  Burrows, 
in  our  said  Court  before  the  Barons  of  our  Exchequer,  we 
have  been  informed,  that  although  judgment  be  thereupon 
given,  yet  execution  of  the  debt  and  damages  aforesaid 
remains  to  be  made  to  them,  and  that  Sir  James  Eyre, 
Thomas  Kettrick,  Moritz  Ratow,  W.  A.  Urquhart,  Marcus 
Warburg,  &c.,  [naming  the  other  members  of  the  com- 
pany], at  the  time  of  the  recovering  and  giving  of  the  said 
judgment,  were,  and  from  thence  have  been  and  still  are, 
shareholders  of  the  said  company :  wherefore  the  said  B. 
Bradley  and  W.  Burrows  have  humbly  besought  us  to  pro- 
vide them  a  proper  remedy  in  this  behalf,  and  we  being 
willing  that  what  is  just  in  this  behalf  should  be  done,  com- 
mand you  (the  sheriff)  that  by  honest  and  lawful  men  of  your 
bailiwick  you  make  known  to  the  said  Sir  James  Eyre,  &c., 
that  they  be  before  the  Barons  of  our  said  Exchequer  at 
Westminster,  on  &c.,  to  shew  if  they  have  or  know,  or  any 
or  either  of  them  has  or  knows  of  anything  to  say  for 
themselves  or  himself  why  the  said  B.  Bradley  and  W.  Bur- 
rows ought  not  to  have  execution  against  the  said  Sir  James 
Eyre,  &c.  for  the  debt  and  damages  aforesaid,  together  with 
interest  upon thesaidtwosumsof  £589 12«.10<^.and£8 11«., 
at  the  rate  of  four  per  cent,  per  annum  from  the  said  29th 
October,  1842:  on  which  day  judgment  was  entered  up." 
Pleas,  first,  (executionem  non)  because  the  defendants 
say,  that  the  said  J.  C.  BretteU,  in  the  same  scire  facias  above 
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E*ch,  ofpuat,  mentioned^  was  not  secretary  to  the  Patent  Boiling  and 

,    ^     ,     Compressing  Iron  Company,  pursuant  to  the  said  statute 

Bradlxt     made  and  passed  in  the  session  of  Parliament  holden  ftc, 

Etrb.       modo  et  formfi  as  in  the  scire  fiidas  alleged :  concluding  to 

the  country. 

Thirdly,  (executionem  non)  because  they  say,  that  the 
said  Patent  Rolling  and  Compressing  Iron  Company  in  the 
said  scire  facias  mentioned,  was,  during  all  the  time  therein 
mentioned,  and  is,  a  joint-stock  company  established,  con- 
stituted, and  united  under  and  by  virtue  of  the  said  statute 
in  the  said  scire  facias  above  mentioned:  that  the  said 
company  did  not  at  any  time  within  six  months  after  the 
passing  of  the  said  act  of  Parliament,  cause  to  be  enrolled 
a  memorial,  verified  as  in  the  said  act  is  in  that  behalf 
mentioned,  of  the  names,  residences,  and  descriptions  of 
the  directors  and  secretary  for  the  time  being  of  the  said 
company  and  of  the  shareholders  thereof,  according  to  the 
force,  form,  and  effect,  true  intent  and  meaning  of  the  said 
act  in  manner  and  form  as  by  the  said  act  is  in  that  behalf 
provided  and  enacted  :  that  the  said  suit  in  which  the  s^d 
recovery  was  so  made  as  in  the  said  scire  facias  mentioned, 
and  the  said  scire  facias  above  mentioned,  were  commenced 
after  the  said  period  of  six  months  after  the  passing  of  the 
said  act  had  elapsed,  without  such  memorial  as  aforesaid 
being  duly  enrolled  in  manner  and  form  aforesaid. — ^Veri- 
fication. 

Fourthly,  to  so  much  of  the  said  debt,  damages,  and  in- 
terest in  the  said  scire  facias  above  mentioned  as  relates  to 
the  sum  of  £588  16«.,  specified  in  the  bill  of  exchange  in 
the  first  count  of  the  declaration  in  the  record  and  proceed- 
ings hereinafter  mentioned,  and  parcel  of  the  said  debt  of 
£589  12i,  lOd.f  specified  in  the  said  record  and  proceed- 
ings, and  all  damages  and  causes  of  action  therein  men- 
tioned in  respect  thereof,  (executionem  non)  because  the 
defendants  say,  that  after  the  passing  of  the  said  act  of 
Parliament  in  the  said  scire  facias  mentioned,  the  said  B. 
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Bradley  and  W.  Barrows  inatituted  and  prosecated  the  suit  Bxek.  of  PUatt 
and  proceedings  hereinafter  mentioned,  wherein  and  by  - 

yirtue  whereof  the  said  debt  and  damages  in  the  said  scire  Bbadlxt 
fieuuaa  mentioned  were,  by  the  consideration  and  judgment  BT»e. 
of  the  said  Court  of  Exchequer  at  Westminster,  recovered 
against  the  said  J.  C.  Brettell,  as  therein  above  alleged, 
against  the  said  Patent  Boiling  and  Compressing  Iron  Com- 
pany ;  and  that  in  such  suit  and  proceedings  aforesaid  the 
said  J.  C.  Brettell  was  always  the  nominal  defendant  only, 
representing  the  said  company  in  such  suits  and  proceed- 
ings, and  not  otherwise :  that  the  record  of  the  said  writ 
and  proceedings,  now  remaining  on  the  said  rolls  of  the 
said  Court  of  Exchequer,  as  in  the  said  scire  facias  men- 
tioned, hath  always  been  and  still  is  in  the  words  and 
figures  and  to  the  effect  following,  that  is  to  say :  [The  plea 
then  set  out  the  record  in  an  action  of  debt  brought  by  the 
plaintiffs  against  the  company,  and  in  which  J.  C.  Brettell 
was  sued  as  their  secretary.  The  declaration  contained  a 
count  on  a  bill  of  exchange  drawn  by  the  plaintiffs  on  the 
company,  and  accepted  by  J.  C.  Brettell  as  such  secretary, 
and  also  counts  for  goods  sold,  work  and  labour,  &c.,  and 
it  appeared  that  judgment  by  nil  dicit  was  signed  on  the 
26th  October,  1842.  The  plea  then  proceeded] :  that  neither 
on  the  said  26th  October,  1842,  when  the  said  judgment 
was  so  signed  and  recovered  against  the  said  J.  C.  Brettell 
as  such  secretary  as  aforesaid,  nor  at  any  other  time  pre- 
vious thereto,  had  they  the  defendants  or  either  of  them 
any  knowledge  or  notice  whatsoever,  or  any  means  of 
obtaining  any  knowledge  or  notice  whatsoever,  of  the  said 
suit  and  proceedings  so  instituted  and  prosecuted  against 
the  said  J.  C.  Brettell  as  such  secretary  as  aforesaid,  nor 
had  he  any  power  or  authority  whatsoever  firom  the  de- 
fendants, or  from  either  of  them,  to  suffer  the  said  judg- 
ment to  be  so  recovered  against  him  as  aforesaid:  and 
that  it  was  never  possible  for  them,  or  for  either  of  them. 
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Exch.  tf  Pkat,  to  plead  to  the  said  action,  or  to  defend  themselves  or 
either  of  them  against  the  plaintiffs  or  either  of  them  in 
any  manner  in  the  same  action,  or  to  do  any  thing  in 
bar  and  preclusion  thereof;  and  that  the  said  judgment 
was  so  signed  and  recovered  as  aforesaid  without  any  ne- 
gligence, laches,  or  default  whatsoever  of  them  the  defend- 
ants or  of  either  of  them,  and  without  any  authority,  leave, 
or  license  from  them  or  from  either  of  them  in  that  behalf, 
and  without  their  consent  or  the  consent  of  either  of 
them :  that  they  the  defendants  never  did,  nor  did  either 
of  them,  accept  the  said  bill  of  exchange  hereinafter  men- 
tioned, either  by  the  said  J.  C.  Brettell  or  by  any  per- 
son whomsoever,  or  by  any  person's  agency,  or  at  any 
time,  or  under  any  circumstances,  or  in  any  manner  or 
form  whatsoever;  and  that  by  reason  of  the  premises,  the 
plaintiffs  (they  being  from  the  time  of  the  commencement 
of  the  said  suit  in  which  the  said  judgment  was  so  reco- 
vered and  signed  as  aforesaid,  and  whereon  the  said  scire 
facias  hath  been  and  is  so  grounded  as  aforesaid,  hitherto, 
and  still  being  parties  thereto  respectively),  according  to 
the  true  intent  and  meaning  of  the  said  statute,  never 
could,  nor  could  any  or  either  of  them,  in  any  way  what- 
soever have  recovered  from  the  said  defendants,  or  from 
either  of  them,  either  by  reason  of  their  or  either  of  their 
being  shareholders  or  an  individual  shareholder  in  the  said 
company,  or  in  any  other  way  whatsoever,  the  said  sum  of 
money  in  the  said  bill  of  exchange  mentioned,  or  any  part 
thereof,  or  any  damages  whatsoever  in  respect  thereof; 
and  the  plaintiffs  never  had,  nor  had  either  of  them,  any 
claim  or  demand  whatsoever  against  the  said  defendants, 
or  against  either  of  them,  for  or  in  respect  of  the  ^ame  bill 
of  exchange. — ^Verification. 

Fifthly,  as  to  the  residue  of  the  debt,  damages,  and  in- 
terest, a  similar  plea  to  the  last. 

Special  demurrer  to  the  first  plea,  assigning  for  causes. 
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that  the  action  being  merely  for  the  purpose  of  enabling  Exek.  of  PUat, 


the  parties  sued  therein  to  shew  cause  why  the  plaintiffs 
should  not  have  execution  against  the  defendants  on  the 
judgment  obtained  against  J.  C.  Brettell  as  such  secretary 
to  the  Patent  Boiling  and  Compressing  Iron  Companyj  the 
defendants  are  precluded  from  pleading  any  matter  in  this 
action  which  might  have  been  pleaded  in  the  original  ac- 
tion in  which  the  said  judgment  was  so  recovered^  and  that 
it  is  therefore  inadmissible  for  the  now  defendants  to  say 
that  the  said  J.  C.  Brettell  was  not  the  secretary  to  the 
said  company  as  above  pleaded,  since  that  matter  might  have 
been  pleaded  in  the  original  action  against  the  said  J.  C. 
Brettell  as  secretary  as  aforesaid,  and  for  aught  that  ap- 
pears to  the  contrary  in  the  said  plea,  may  have  been  ac- 
tually pleaded,  tried,  and  determined,  or  if  it  could  not 
have  been  pleaded  in  the  original  action,  the  defendants 
should  have  shewn  in  their  plea  some  good  reason  why 
such  matter  was  not  or  could  not  be  pleaded  in  the 
original  action,  whereas  the  said  plea  is  so  worded  as  to 
leave  it  uncertain  what  it  is  that  the  defendants  really 
mean  to  deny,  whether  that  the  said  J.  C.  Brettell  was  ever 
at  any  time  such  secretary,  or  that  he  was  such  secretary 
during  the  time  when  the  proceedings  in  the  original 
action  were  pending,  or  at  the  commencement  or  conclu- 
sion thereof:  also,  that  the  defendants  are  estopped,  by  the 
record  in  the  original  action  and  by  the  judgment  recovered 
against  J.  C.  Brettell  as  secretary,  from  denying  that  he  was 
such  secretary :  also,  that  the  plea  tends  to  raise  an  imma- 
terial issue :  also,  for  that  it  traverses  and  attempts  to  put  in 
issue  a  fact  not  alleged  nor  necessarily  implied  in  the  de- 
claration or  writ  of  scire  facias :  also,  that  the  said  plea 
should  have  concluded  with  a  verification,  or  to  the  record. 
Special  demurrer  to  the  third  plea,  assigning  for  causes, 
that  this  action  beibg  merely  for  the  purpose  of  enabling 
the  parties  sued  therein  to  shew  cause  why  the  plaintiffs 
should  not  have  execution  against  the  defendants  herein 

VOL.  XI.  GO  H.  w. 


1843. 
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Exch.  of  Pleat,  on  the  Said  judgment  obtained  against  the  said  J.  C. 
1843.        Brettell,  as  such  secretary,  as  in  the  said  writ  of  scire  facias 
mentioned,  the  defendants  herein  are  estopped  from  plead* 
ing  any  matter  in  this  action,  which  might  have  been 
pleaded  in  the  original  action  in  which  the  said  judgment 
was  so  recovered,  and  that  it  is  therefore  inadmissible  for 
the  now  defendants  or  any  of  them  to  say  or  plead  that 
the  said  company  did  not  at  any  time  within  six  months 
after  the  passing  of  the  said  act  of  Parliament  cause  to  be 
enrolled  such  memorial  as  in  the  said  third  plea  mentioned, 
as  in  the  said  act  is  in  that  behalf  provided  and  enacted ; 
since  that  matter  might  have  been  pleaded  in  the  original 
action  in  which  the  said  judgment  was  recovered  as  afore- 
said, and  it  appears  on  the  face  of  the  said  plea  that  it 
might  have  been  so  pleaded,  and  for  aught  that  appears,  it 
may  have  been  pleaded,  tried,  and  determined  in  the  ori- 
ginal action,  or  if  it  was  not  or  could  not  have  been  so 
pleaded  in  the  original  action,  then  the  said  defendants 
should  have  stated  and  shewn  in  their  said  plea  some  good 
reason  why  such  matter  was  not  or  could  not  be  pleaded  in 
the  original  action :  and  also,  for  that,  after  the  said  com- 
pany have  suffered  the  plaintiffs  to  recover  the  said  judg- 
ment against  the  said  J.  C.  Brettell,  as  secretary  as  aforesaid, 
in  an  action  founded  upon  the  said  statute,  it  is  too  late  for 
the  now  defendants  or  any  of  them  to  plead  such  matter  as 
aforesaid  as  a  reason  why  execution  should  not  issue  on 
the  said  judgment,  and  for  that  by  pleading  such  matter 
the  said  defendants  are  taking  advantage  of  their  own 
wrong :  and  also,  for  that  the  plea  sets  up  as  a  defence  a 
matter  which  is  immaterial  to  this  action,  viz.  that  the  said 
company  did  not  at  any  time  within  six  months  after  the 
passing  of  the  said  act  cause  to  be  enrolled  such  memorial 
as  aforesaid,  whereas,  if  the  said  company  caused  the  said 
memorial  so  to  be  enrolled  after  the  said  period  of  six 
months  and  before  the  commencement  of  the  said  original 
action,  it  was  suiOGicient  to  entitle  the  plaintiffs  to  commence 
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and  prosecute  the  said  original  action  under  the  authority  Bxeh.  of  Pleat, 
of  the  said  act  of  Parliament :  and  also,  for  that  the  clause 
in  the  said  act  of  Parliament  prohibiting  actions  and  pro* 
ceedings  against  the  company  until  the  first  memorial  shall 
have  been  enrolled  in  manner  as  the  said  act  requires,  does 
not  apply  to  a  scire  facias  against  individual  shareholders 
for  having  execution  against  them  of  a  judgment  obtained 
against  the  company  in  the  name  of  their  secretary :  and 
also,  for  that  the  said  plea  is  double,  and  sets  up  not  merely 
in  the  former  part  of  the  plea  that  the  said  memorial  was 
not  duly  enrolled  by  the  company  within  six  months  after 
the  passing  of  the  said  act,  but  also  in  the  latter  part  of 
the  plea  that  it  was  not  duly  enrolled  when  the  said  ori- 
ginal action  and  the  said  scire  facias  were  commenced, 
that  is  to  say,  after  the  lapse  of  the  said  period  of  six 
months,  which  is  another  matter  of  answer  or  defence : 
and  also,  for  that  the  concluding  sentence  of  the  said  plea 
next  preceding  the  verification  is  ambiguous  and  uncertain, 
and  leaves  it  in  doubt  whether  the  defendants  thereby 
mean  to  say  that  no  such  memorial  had  been  duly  en- 
rolled at  the  time  when  the  original  action  and  scire  facias 
were  commenced,  or  that  such  memorial  had  not  been 
duly  enrolled  within  the  six  months  after  the  passing  of 
the  act,  so  that  the  plainti£Fs  cannot  safely  take  issue  on 
either  of  those  allegations. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes, 
that  the  said  defendants  are  estopped,  by  the  record  of  the 
judgment  and  proceedings  in  the  original  action  set  out  in 
the  plea,  from  pleading  the  matters  therein  pleaded ;  it  not 
being  denied  in  the  said  fourth  plea  that  the  said  J.  C. 
Brettell  was  the  secretary  to  the  said  company  as  men- 
tioned in  the  said  record,  nor  that  the  said  defendants 
were  shareholders  of  the  said  company,  in  manner  and 
form  as  mentioned  in  the  said  writ  of  scire  facias :  that  the 
said  defendants  are  either  parties  or  privies  to  the  said 
judgment,  and  to  the  said  original  action ;  and  that  they 
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Bx^.qfPieoif  are  precluded  from  denying  that  the  said  company  ac- 
^^^'  cepted  the  bill  mentioned  in  the  first  connt  of  the  dedarar 
tion  in  the  said  record,  in  manner  and  form  as  in  that 
count  alleged;  in  which  case,  the  defendants,  as  such 
shareholders  of  the  said  company,  are  liable  to  execution  at 
the  suit  of  the  plaintiffs  on  the  said  judgment,  by  force  of 
the  statute  mentioned  in  the  said  writ  of  scire  facias, 
even  though  the  said  defendants,  or  either  of  them,  could 
never  have  been  sued  individually  as  acceptors  of  the  said 
bill,  either  alone  or  jointly  with  any  other  person  or  per- 
sons,  and  even  though  the  said  defendants  had  no  con- 
nexion with  the  said  company  till  after  the  said  bill  was 
accepted  and  dishonoured,  and  even  though  the  whole  of 
the  facts  alleged  in  the  said  plea  be  true:  and  also,  for  that 
the  whole  of  the  said  plea  is  founded  upon  the  erroneous 
assumption  that  no  shareholder  of  the  said  company  is 
liable  to  execution  upon  the  said  judgment,  who  would  not 
have  been  liable  to  be  sued  for  the  debts  recovered  in  the 
said  original  action,  or  part  of  them,  in  an  action  at  com- 
mon law  not  founded  upon  the  said  statute :  and  also,  for 
that  the  allegation  in  the  said  fourth  plea,  to  the  effect 
that  the  said  defendants  had  no  knowledge  or  notice,  or 
any  means  of  obtaining  any  knowledge  or  notice,  of  the 
said  suit  and  proceedings  against  the  said  J.  C.  Brettell  as 
such  secretary  as  aforesaid,  is  either  argumentative,  and 
contrary  to  the  record  set  out  in  the  said  plea,  and  to  the 
estoppel  apparent  thereon,  as  being  in  effect  a  denial  that 
the  said  company,  or  the  said  J.  C.  Brettell  as  such  secre- 
tary as  aforesaid,  had  such  knowledge  or  notice  as  afore- 
said, or  such  means  of  obtaining  the  same;  or  else,  if  it  is 
not  intended  thereby  to  deny  that  the  said  company,  or  the 
said  J.  C.  Brettell  as  secretary  thereof,  had  such  knowledge 
or  notice,  or  means  of  obtaining  the  same,  but  only  that 
the  said  defendants,  or  either  of  them,  had  it,  then  the  said 
allegation  is  immaterial  and  irrelevant,  or  amounts  to  a 
traverse  of  a  matter  of  law,  since  notice  of  the  said  action 
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to  the  said  company^  or  to  the  Becretary  thereof  as  such^   E*ek  qfptta$t 
was  notice  in  law  to  the  shareholders  of  the  said  company,  ' 

so  far  as  any  such  notice  was  requisite;  and,  since  it  is 
not  pretended  in  the  said  plea  that  the  defendants  were 
not  such  shareholders  at  the  time  of  the  commencement, 
and  during  the  pendency,  of  the  said  original  action :  and 
also,  for  that  it  is  utterly  immaterial  to  this  action  whe- 
ther or  no  the  said  defendants  ever  had,  or  had  not,  any 
such  notice  or  knowledge  as  aforesaid,  or  means  of  obtain- 
ing it,  either  in  law  or  fact,  provided  only  they  were  share- 
holders of  the  said  company  at  the  times  of  recovering 
the  said  judgment,  and  of  issuing  the  said  writ  of  scire 
facias,  or  even  at  the  time  of  the  issuing  of  the  said  scire 
facias  only,  which  is  not  denied  in  the  said  plea :  and  also, 
for  that  the  allegation  in  the  same  plea,  that  the  said  J.  C. 
Brettell  had  no  power  or  authority  from  the  said  defend- 
ants, or  either  of  them,  to  su£Fer  the  said  judgment  to  be 
80  recovered  against  him  as  therein  mentioned,  is  either 
argumentative,  as  being  in  effect  a  denial  that  the  said 
J.  C.  Brettell  had  any  such  power  or  authority  from  the 
said  company,  in  which  case  it  is  a  traverse  of  a  matter 
of  law,  and  of  the  effect  of  the  statute  aforesaid,  or  is  an 
argumentative  denial  that  Brettell  was  such  secretary  as 
aforesaid,  which  the  defendants  cannot  be  allowed  to  plead, 
and  which  the  record  concludes  the  defendants  from  deny- 
ing ;  or  else  it  admits  that  Brettell,  as  secretary  as  afore- 
said, had  such  power  and  authority  from  the  said  company, 
and  merely  denies  that  he  had  such  power  and  authority 
from  the  defendants,  or  dther  of  them,  as  individuals, 
in  which  case  the  said  allegation  is  repugnant,  immaterial, 
and  irrelevant,  as  the  said  defendants  have  not  denied  that 
they  were  shareholders  of  the  said  company  when  the  said 
judgment  was  suffered  and  recovered  as  aforesaid,  and 
amounts  to  a  negative  pregnant  with  an  affirmative,  viz. 
that  BretteU  had  such  power  as  aforesaid  from  the  said 
company :  and  also,  for  that  it  is  immaterial  to  this  action 
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£xeh.  of  Pleat,  whether  or  no  Brettell  ever  had  anv  such  power  or  autho* 
1843  .  .  "  . 

^     rity  from  the  defendants^  or  either  of  them^  provided  only 

Bbadley  they  were  shareholders  of  the  said  company  at  the  times 
Eybb.  of  recovering  the  said  judgment^  and  of  issuing  the  said 
writ  of  scire  facias^  or  even  at  the  latter  of  those  times 
only^  which  is  not  denied  in  the  said  plea :  and  also,  for 
that  the  said  original  action  and  judgment  are,  in  legal 
e£Fect,  an  action  and  judgment  against  the  said  company ; 
and  that  the  said  judgment  was,  in  consideration  of  law, 
suffered  by  the  said  company,  and  not  by  the  said  Brettell; 
and  it  is,  therefore,  immaterial  whether  he  had  any  power 
or  authority  to  suffer  the  same :  and  also,  for  that,  inas- 
much as  it  appears  by  the  record  set  out  in  the  said  fourth 
plea  that  the  said  company,  or  the  said  J.  C.  Brettell,  as 
the  secretary  thereof,  had  the  opportunity  of  pleading  to 
and  defending  the  original  action,  and  appeared  and  suf- 
fered judgment  by  default  therein,)  which  facts  the  de- 
fendants are  estopped  from  denying,  and  which  are  not 
denied  in  the  said  plea,  and  are  conclusively  shewn  by 
the  said  record,)  the  allegations  in  the  said  plea,  that  it 
was  never  possible  for  the  defendants,  or  either  of  them, 
to  plead  to  the  said  action,  or  to  defend  themselves,  or 
either  of  them,  against  the  plaintiffs,  or  either  of  them,  in 
any  manner  in  the  same  action,  or  to  say  anything  in  bar 
or  preclusion  thereof,  and  that  the  said  judgment  was  so 
signed  and  recovered  as  aforesaid,  and  without  any  negli- 
gence, laches,  or  default  whatever  of  them,  or  either  of 
them,  and  without  any  authority,  leave,  or  license,  from 
them,  or  either  of  them,  and  without  their  consent,  or  the 
consent  of  either  of  them,  particularly  as  the  defendants 
have  not  denied  in  the  said  plea  that  they  were  share- 
holders in  the  said  company  during  the  pendency  of  the 
said  original  action,  either  tend  to  bring  in  issue  before  a 
jury  a  mere  matter  of  law,  viz.  whether  the  acts,  powers, 
and  defaults  of  the  said  company,  or  of  the  said  J.  C. 
Brettell,  as  secretary  thereof,  in  the  said  original  action. 
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are  not  the  acts^  powerSj  and  defaults  of  the  shareholders  Bieh.  of  Pieasf 
of  the  said  company^  or  binding  upon  them^  or  else  are 
wholly  immaterial  and  irrelevant  in  this  action  3  and  also, 
for  that  the  said  fourth  plea  is  double  and  multifarious^ 
in  this,  that,  after  shewing  that  the  defendants  never 
accepted  the  bill  in  the  said  fourth  plea  mentioned,  it  also 
alleges  that  the  plaintiffs  never  had  any  claim  or  demand 
whatsoever  against  the  defendants,  or  either  of  them,  for 
or  in  respect  of  the  same  biU,  which  is  another  ground  of 
answer  or  defence :  and  for  that  the  last-mentioned  allega- 
tion is  also  uncertain,  too  general,  and  wants  particularity; 
and  it  ought  to  have  been  shewn  why,  and  how,  and  by 
reason  of  what  facts,  the  plaintiffs  had  no  such  claim  or 
demand  as  aforesaid. 

The  following  were  the  defendants'  points  of  argu- 
ment : — 

1st.  The  defendants  will  contend  that,  inasmuch  as  the 
24th  section  of  the  stat.  4  &  5  Vict.  c.  Ixxxix  expressly 
enacts  that ''  no  action  or  other  proceeding  by  or  against 
the  company  shall  be  commenced  or  prosecuted  under  the 
authority  of  that  act  until  the  first  memorial  shall  have 
been  duly  enrolled  as  directed  thereby,'^  the  third  plea 
(which  resembles  the  common  form  in  pleading,  the  non- 
enrolment  of  annuity  deeds)  sufficiently  shews  that  the 
memorial  required  by  the  act  has  never  been  enrolled,  and, 
as  this  is  confessed  by  the  demurrer,  that  the  said  defend- 
ants are  not  liable  to  the  present  proceedings. 

2ndly.  The  defendants  will  also  contend  that,  under  the 
state  of  facts  confessed  by  the  demurrers  to  the  fourth  and 
fifth  pleas,  they  are  not  liable  to  be  sued  in  these  proceed- 
ings, because  the  present  scire  facias  can  only  be  prosecu-- 
ted  by  virtue  of  the  4  &  5  Vict.  c.  Ixxxix,  the  12th  section 
of  which  expressly  enacts  that  nothing  shall  be  recovered 
firom  an  individual  shareholder  of  the  company  by  virtue 
of  that  statute,  which  might  not  have  been  recovered  from 
him  had  the  statute  not  been  passed :  that  the  fourth  and 
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Exeh.  of  PUatf  fifth  ploas  shew  directly  and  not  argomentatively  that  the 
^  '   '    present  demand  could  never  have  been  recovered  from  the 
Bkadlst      gaid  defendants  as  individual  shareholders  of  the  company^ 
Etu.        had  the  said  statute  never  been  passed^  and  that,  conse- 
quently^ unless  the  concluding  words  of  the  12th  section  of 
the  said  statute  (which  are  not  contained  in  the  Bankers 
Act,  7  Oteo.  4t,  c.  46)  can  be  read  as  if  they  were  not  inserted 
in  the  act  of  Parliament,  they  are  not  liable  to  have  execu- 
tion issued  against  them. 

Srdly.  That  the  scire  facias  is  void,  in  not  pursuing  the 
terms  of  the  judgment  confessed  by  the  demurrers. 

On  the  part  of  the  defendant  Flatow,  it  was  further 
stated  as  a  point  for  argument,  that  the  declaration  is  bad, 
for  not  stating  that  Brettell  was  secretary  to  the  company, 
or  that  he  was  described  as  such  in  the  former  action,  or 
that  he  was  sued  as  representing  the  company. 

Martin,  in  support  of  the  demurrer,  was  stopped  by  the 
Court. 

Butt,  for  the  defendant  Eyre  and  another. — ^This  is  a  pro- 
ceeding to  render  the  defendants  liable  to  a  judgment  ob- 
tained against  a  third  person,  as  secretary  to  a  company  of 
which  the  defendants  were  shareholders ;  and  the  first  plea 
in  substance  is,  that  the  defendant  was  not  secretary  of  the 
company  at  the  time  when  by  the  act  of  Parliament  it  was 
requisite  that  he  should  be,  for  the  purpose  of  bringing  the 
action  against  him  as  such.  That  is  the  only  time  that  is 
material ;  and  it  in  effect  denies  that  he  was  secretary  at 
the  time  the  action  was  brought.  Such  a  plea  would  have 
been  a  good  answer  to  the  original  action,  and,  if  the  judg- 
ment were  obtained  against  a  party  who  was  not  in  fact 
secretary  at  the  time,  it  is  a  good  answer  to  it,  and  being 
in  the  negative,  it  properly  concludes  to  the  country. 
\_Parke,  B.— The  plea  is  clearly  bad,  for  it  traverses  an 
averment  whidi  is  not  to  be  found  in  the  scire  fiEunas,  and 
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concludes  to  the  country.]  Such  an  allegation  must  be  im-  Exeh.  of  Pleat, 
plied^  otherwise  the  writ  is  bad  for  not  shewing  that  he  was 
secretary  at  the  time  of  the  action  being  brought.  IParke, 
B. — ^It  should  at  any  rate  have  been  pleaded  specially,  and 
concluded  with  a  verification.]  Then  as  to  the  fourth  and 
fifth  pleas.  Those  pleas  are  founded  on  the  concluding 
part  of  the  12th  section  of  the  stat.  4  &  5  Vict.  c.  Ixxxix ; 
that  section  gives  the  plainti£F  power  to  cause  execution 
upon  any  judgment,  decree,  or  order  obtained  by  him  in 
any  such  action  or  suit  against  any  such  nominal  party  as 
aforesaid,  to  be  issued  against  all  or  any  of  the  shareholders 
for  the  time  being  of  the  company,  and  if  such  execution 
shall  be  ine£Fectual  to  obtain  satisfaction  of  the  sums  sought 
to  be  recovered  thereby,  then  it  shall  be  lawful  for  him  to 
cause  execution  to  be  issued  against  any  person  who  was  a 
shareholder  of  the  company  at  the  time  the  contract  was 
entered  into  upon  which  such  action  or  suit  shall  have  been 
instituted;  and  by  the  latter  part  of  that  section  it  is  pro- 
vided, ^'that  no  person,  having  ceased  to  be  a  shareholder 
of  the  company,  shall  be  liable  for  the  payment  of  any  debt 
for  which  any  such  judgment,  decree,  or  order  shall  have 
been  obtained,  for  which  he  would  not  have  been  liable 
as  a  partner  in  case  a  suit  had  been  originally  brought 
against  him  for  the  same ;  nor  shall  this  act  be  deemed  to 
enable  any  party  to  a  suit  to  recover  from  any  individual 
shareholder  of  the  company,  or  any  other  person  whomso- 
ever, any  other  or  greater  sum  than  might  have  been  re- 
covered if  this  act  had  not  been  passed.''  Those  pleas  in 
substance  amount  to  this,  that  the  sums  alleged  to  have 
been  recovered  by  the  judgment  were  debts  for  which  the 
defendants,  as  shareholders,  could  not  be  liable.  Even  sup- 
posing that  the  directors  of  the  company  had  accepted 
bills  of  exchange  on  account  of  the  debts  of  the  company, 
the  individual  shareholders  would  not  be  necessarily  liable 
on  such  bills,  as  the  directors  had  no  implied  authority 
to  bind  the  shareholders  by  accepting  bills.  The  plea  states 
that  it  was  a  debt  for  which  the  individual  shareholders 
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Etch,  of  PUat,  would  Dot  be  liable^  and  therefore  they  indiyidually  would 


1843. 


have  had  a  good  defence  to  the  original  action ;  and^  as  they 
had  no  means  of  pleading  that  defence,  it  is  a  good  plea  to 
the  scire  facias.  It  never  could  be  intended  that  it  should 
not  be  competent  for  a  shareholder  to  plead  any  thing 
which  would  have  been  a  defence  to  the  original  action. 

Martin,  in  reply. — ^The  twelfth  section  makes  it  lawful 
for  the  plainti£P  to  cause  execution  to  be  issued  against  any 
shareholder  for  the  time  being  of  the  company,  subject  to 
a  proviso  that  he  shall  not  be  liable  for  the  payment  of 
any  debt  for  which  he  would  not  have  been  liable  as  a 
partner,  in  case  the  suit  had  been  originally  brought  against 
him  for  the  same;  nor  for  any  other  or  greater  sum  than 
might  have  been  recovered  if  that  act  had  not  passed. 
That  means  that  he  is  to  be  subject  to  the  same  liabilities 
as  he  would  be  subject  to  in  case  that  act  had  not  passed; 
but  there  is  nothing  to  shew  that  the  defendants  would 
not  have  been  liable  as  members  of  the  company  if  the  act 
had  not  passed.  They  would  be  so  liable  if  they  were 
members  of  the  company  at  the  time  of  the  execution,  or 
of  the  contract  being  entered  into.  ^Parke,  B. — ^The  act 
says,  that  execution  may  be  issued  against  persons  who 
were  shareholders  at  the  time  of  the  execution,  or  against 
those  who  were  so  at  the  time  of  the  contract.  It  is  not 
inconsistent  to  say  that  execution  shall  not  be  taken  out 
against  a  person  who  has  ceased  to  be  a  shareholder,  unless 
he  was  also  a  shareholder  at  the  time  the  contract  was  en- 
tered into.] 

Cowling,  for  the  defendant  Platow. — ^The  third  plea  is  a 
good  answer.  It  states  that  the  company  did  not,  within 
six  months  after  the  passing  of  the  act,  cause  to  be  enrol- 
led a  memorial  of  the  names,  residences,  and  descriptions 
of  the  directors  and  secretary  for  the  time  being  of  the 
said  company,  and  of  the  shareholders  thereof,  according  to 
the  act.    Now,  the  20th  section  of  the  act  provides,  that. 
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within  six  months  after  the  passing  of  the  act^  the  company  Ejteh.  of  pum^ 
shaU  cause  to  be  enrolled  in  the  High  Court  of  Chancery  * 

a  memorial  of  the  names^  residences^  and  descriptions  of 
the  directors  and  secretary  for  the  time  being  of  the  com- 
pany^  and  of  the  shareholders  thereof;  and  the  24th  sec- 
tion enacts,  that,  until  the  first  memorial  shall  have  been 
duly  enrolled,  no  action  or  other  proceeding  by  or  against 
the  company  shall  be  commenced  or  prosecuted  under  the 
authority  of  that  act.  This  plea  sufficiently  shews  that 
the  memorial  required  has  never  been  enrolled.  IParke,  B. 
— ^The  meaning  of  the  statute  is,  that  the  company  shall 
have  no  right  to  sue  until  after  the  memorial  has  been  en- 
rolled. It  only  makes  the  enrolment  of  some  memorial  a 
condition  precedent  to  the  act  of  suing  or  being  sued :  but 
that  is  inapplicable  to  a  scire  facias  against  individual 
shareholders,  for  having  execution  against  them  on  a  judg- 
ment obtained  against  the  company.] 

Then,  as  to  the  plea  that  Brettell  was  not  secretary.  It  is 
said  that  that  is  a  bad  plea,  because  it  traverses  an  averment 
not  to  be  found  in  the  scire  facias :  but  if  this  plea  is  bad  on 
that  account,  then  the  declaration  is  also  bad.  The  5th  sec- 
tion of  the  statute  enacts,  that  in  all  actions,  suits,  or  other 
legal  proceedings  to  be  instituted  or  prosecuted  against  the 
company,  it  shall  be  sufficient  to  state  the  name  of  the  se- 
cretary for  the  time  being  of  the  company,  as  the  nominal 
defendant  representing  the  company  in  such  proceedings; 
therefore  the  proceeding  must  be  against  the  person  who 
was  the  public  officer  at  the  time  of  the  commencement  of 
the  suit;  but  this  record  does  not  shew  that  Brettell  was 
secretary  when  the  original  action  was  commenced,  and  it 
is  therefore  bad.  The  declaration  in  scire  facias  only  states 
that  the  plaintiffs  recovered  a  judgment  against  him  as  the 
secretary  of  the  company :  it  ought  to  have  shewn  that 
he  was  the  secretary  when  the  original  action  was  com- 
menced.   In  Noell  V.  Nebon  (a),  where  the  entry  of  a  de- 

(a)  2SBUDd.  219. 
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Bieh.  of  PUatf  claration  in  scire  facias  on  a  judgment  of  assets  in  futnro 
^^^'  is  given,  the  form  shews  how  the  defendants  were  im- 
pleaded, namely  as  executors,  and  it  states  them  to  be 
executors.  So  here,  the  plainti£Fs  ought  to  have  shewn  that 
Brettell  was  the  secretary  in  point  of  fact.  In  Soulby  v. 
Smith  (a),  where  a  dock  company  were  sued  by  their 
treasurer,  and  the  declaration  omitted  to  describe  him  as 
treasurer,  the  plaintiff  was  nonsuited,  on  the  ground  that  a 
judgment  against  him  in  such  an  action  would  make  him 
personally  liable.  The  declaration  here  does  not  shew  in 
what  character  Brettell  was  sued.  {^Parke,  B. — ^The  objec- 
tion is,  that  if  the  original  judgment  was  not  binding  upon 
the  company,  you  should  have  pleaded  specially.]  The 
plaintiffs  ought  to  shew  a  good  cause  of  action  on  the  face 
of  their  declaration,  and  enough  of  the  original  record 
should  be  set  out  to  make  it  appear  that  the  plaintiff  has  a 
good  right  to  proceed  by  scire  facias.  In  a  scire  facias  at 
common  law,  it  is  sufBcient  to  shew  a  judgment  against 
C.  D.  the  defendant,  without  more ;  but  here  the  scire 
facias  is  a  new  proceeding  given  by  statute,  which  only 
authorizes  proceedings  upon  a  judgment  obtained  against 
the  secretary ;  and  the  plaintiffs  ought  to  shew  that  in  the 
former  action  that  fact  was  in  issue,  so  that  it  might  have 
been  traversed.  It  is  here  stated  only  that  the  plaintiffs 
sued  Brettell ''  as  secretary,''  which  words  are  immaterial. 
They  should  have  shewn  that  they  sued  him  as  represent* 
ing  the  company.  [Parke,  B. — Is  there  any  instance  of  a 
scire  facias  which  recited  a  fact  independently  of  the  re- 
cord? Surely  this  is  sufficient.  It  is  only  necessary  to 
recite  so  much  of  the  record  as  shews  a  recoveiy  against 
Brettell  as  secretary.  In  truth  the  company  are  the  de- 
fendants, and  a  change  of  secretary  in  the  mean  time 
would  not  affect  the  proceedings.  Is  it  not  to  be  inferred 
that  Brettell  was  the  secretary  at  the  time  of  the  com- 
mencement of  the  original  action,  and  that  judgment  was 

(a)  3  B.  &  Ad.  929. 
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recovered  against  him  as  the  secretary,  otherwise  we  must  Etch,  of  pum, 
infer  it  to  be  erroneous  ?]     It  is  submitted  that  no  infer-     ^   ^      ^ 
ence  should  be  made  either  one  way  or  the  other,  but  that      B&adlet 
the  plaintiffs  should  make  out  their  case.    If  Brettell  was        Eyab. 
not  sued  as  the  secretary,  the  defendant  is  not  liable. 

Martin,  in  reply. — In  Com.  Dig.  Pleader  (8  L.  10),  it  is 
said,  the  defendant  cannot  plead  "  a  thing  which  proves 
the  judgment  erroneous  and  voidable.'' 

Parks,  B. — ^This  is  a  scire  facias  in  the  usual  form : 
it  states  that  the  plaintiffs  recovered  against  a  person  of 
the  name  of  Brettell,  as  secretary  to  the  Patent  Boiling 
and  Compressing  Iron  Company,  a  certain  debt  then  due 
and  owing  from  the  said  company  to  the  plaintiffs ;  and 
it  avers  that  the  defendants  and  other  persons  named 
were,  at  the  time  of  the  recovery  of  the  judgment,  and 
from  thence  have  been  and  still  are,  shareholders  of  the 
company.  The  defendants  have  pleaded  four  pleas,  which 
have  been  demurred  to.  The  first  is,  that  Brettell  was 
not  secretary  modo  et  fortnd.  That  may  be  disposed  of, 
by  stating  that  it  is  a  plea  concluding  to  the  country, 
professing  to  traverse  an  allegation  which  is  not  to  be 
found  in  the  declaration.  Mr.  Cowling  objected  to  the 
dedaratton  as  ba^^  because  it  contains  no  averment  that 
the  proceedings  were  had  against  a  person  who  was  secre- 
tary to  the  company  at  the  time  of  suing  out  the  writ 
in  the  original  action.  We  think  there  is  no  foundation 
for  that  objection.  The  declaration  states  a  judgment, 
which  is  averred  to  have  been  obtained  against  Brettell,  as 
the  secretary  of  the  company,  for  a  debt  due  from  the  com- 
pany. It  is  true  that  it  does  not  appear  on  the  face  of  the 
declaration  that  Brettell  was  secretary  at  the  time  of  the 
commencement  of  the  suit ;  but  we  have  no  right  to  pre- 
sume that  the  proceedings  are  erroneous  or  objectionable. 
Unless  the  proceedings  are  against  a  person  who  was  secre- 
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Exch.  of  Phot,  tary  at  the  time  of  the  commencement  of  the  suit^  the  judg- 
ment  is  erroneous  and  irregular.  We  cannot  presume  that 
Brettell  was  not  secretary  at  the  time  of  the  commence- 
ment of  the  suit;  and  therefore  that  objection  cannot 
prevail.  If  any  advantage  could  be  taken  of  the  argument 
that  Brettell  was  not  secretary  at  the  time  of  the  com- 
mencement of  the  suit,  the  defendants  ought  to  have  raised 
it  by  a  proper  plea;  it  is  enough  to  say  there  is  no  such 
plea.  In  point  of  fact,  this  is  a  mere  proceeding  for 
enabling  the  creditor  to  obtain  his  debt  firom  the  share- 
holders ;  and  even  if  the  person  sued  was  not  secretary,  my 
notion  is  that  the  company  are  still  bound  by  the  judg- 
ment. If  the  nominal  party  collusively  suffers  judgment 
to  be  entered  against  him,  and  the  shareholders  are  taken 
by  surprise,  they  should  apply  to  the  Court  to  set  aside 
the  proceedings.  It  is  sufficient  to  say  that,  upon  this  re- 
cord, the  plea  affords  no  answer. 

Then  the  third  plea  is,  that  no  memorial  was  enrolled 
within  six  months,  as  required  by  the  act  of  Parliament 
That  plea  treats  the  enrolment  of  the  memorial  as  a  condi- 
tion precedent,  which  it  clearly  is  not.  It  is,  undoubtedly, 
a  condition  precedent  that  the  names  of  same  members 
of  the  company  should  be  enrolled ;  for  the  24th  section 
of  the  4  &  5  Yict.  c.  Ixxxix,  enacts,  ''that  until  the  first 
memorial  shall  have  been  duly  enrolled  in  manner  by  this 
act  directed,  no  action  or  other  proceedings  by  or  against 
the  company  shall  be  commenced  or  prosecuted  under  the 
authority  of  this  act/'  but  it  certainly  is  no  condition  pre- 
cedent that  the  names  of  every  subsequent  member  should 
be  enrolled  within  six  months. 

The  fourth  and  fifth  pleas  are  both  pleas  that  the  de- 
fendants were  not  liable  to  the  demand  which  the  plaintiffs 
recovered  against  Brettell.  The  question  is,  whether  the 
defendants  have  aright  to  plead  such  pleas  to  a  scire  facias, 
inasmuch  as  they  are  pleas  which  the  persons  who  were 
partners  at  the  time  might  have  set  up  in  answer  to  the 
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original  action.  The  rule  of  law  is  well  settled,  that  you  Exeh.  of  PUat, 
cannot  plead  to  a  scire  facias  any  matter  which  might  have 
been  set  np  as  a  defence  to  the  original  action.  It  is  said 
that  the  rule  applies  only  to  parties  or  privies ;  but  admitting 
that  to  be  so,  we  are  of  opinion  that  these  defendants  must 
be  so  considered.  It  is  argued,  that  the  defendants  have  a 
right  to  set  up  this  defence  upon  the  construction  of  the 
12th  section  of  the  statute.  That  section  is  obscurely 
worded,  but  I  am  of  opinion  that  under  it  they  have  no  such 
right :  it  enacts,  "  that  it  shall  be  lawful  for  the  plaintiff  to 
cause  execution  upon  any  judgment,  decree,  or  order  ob- 
tained by  him  in  any  such  action  or  suit  against  such 
nominal  party  as  aforesidd,  to  be  issued  against  all  or  any 
of  the  shareholders  for  the  time  being  of  the  company, 
and  if  such  execution  shall  be  ineffectual  to  obtain  satisfac- 
tion of  the  sums  sought  to  be  recovered  thereby,  then  it 
shall  be  lawful  for  him  to  cause  execution  to  be  issued 
against  any  person  who  was  a  shareholder  of  the  company 
at  the  time  the  contract  was  entered  into  upon  which  such 
action  or  suit  shall  have  been  instituted.''  The  words  ''for 
the  time  being  '*  mean  at  the  time  execution  is  sued  out. 
Then  comes  this  proviso :  "  that  no  person,  having  ceased  to 
be  a  shareholder  of  the  company,  shall  be  liable  for  the 
payment  of  any  debt  for  which  such  judgment,  decree,  or 
order  shall  have  been  so  obtained,  for  which  he  would  not 
have  been  liable  as  a  partner  in  case  a  suit  had  been  ori- 
ginally brought  against  him  for  the  same;  nor  shaU  this 
act  be  deemed  to  enable  any  party  to  a  suit  to  recover 
from  any  individual  shareholder  of  the  company  or  any 
other  persons  whomsoever  any  other  or  greater  sum  than 
might  have  been  recovered  if  this  act  had  not  passed.'' 
We  are  disposed  to  hold  the  meaning  of  the  section  to 
be  this : — You  must  first  take  out  execution  against  those 
persons  who  are  shareholders  at  the  time  the  execution 
issues,  provided  they  were  shareholders  at  the  time  of  the 
contract,  and  would  have  been  liable  to  the  debt  in  case 
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Bgck.  qfPieoM,  the  action  had  been  brought  against  them  and  not  against 
^^^*  ^  a  nominal  defendant.  That  section  only  authorizes  the  par- 
ties to  say  that  they  were  not  shareholders  at  the  time  the 
contract  was  entered  into;  it  does  not  enable  them  to  set  up 
as  a  defence  any'  matter  which  the  company  themsdves 
could  set  up.  I  am  disposed  to  think  that  the  defendants 
might  have  pleaded^  that  at  the  time  of  the  contract  on  the 
bill  of  exchange  they  were  not  shareholders,  although  they 
were  at  the  time  the  scire  facias  issued.  But  that  is  not 
the  plea  in  the  present  case.  There  must  be  judgment  for 
the  plaintiffs. 

Aldebson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


j^    g  Bradley  and  Others  v.  Warburg,  sued  with  others. 

ByBnact(46c5  oCIRE  FACIAS  agaiust  a  shareholder  of  the  Patent 

r[i!S™rSng  ^'  Boiling  and  Compressing  Iron  Company,  on  a  judgment 

the  Patent  Roll-  recovered  against  the  secretary  of  the  Company  (a), 

pressing  Iron  Flea,  cxecutioncm  non,  because  the  defendant  says,  that 

waTprovMed,  although  he  was,  at  the  time  of  the  recovery  and  giving  of 

•ud^  *  en7  *^^  ^^^  judgment,  and  from  thence  has  been,  and  still  is, 

against  the  no-  a  shareholder  of  the  said  company  as  in  the  said  declara- 

ant  might  he  tiou  mentioned,  yet  execution  ought  not  to  be  issued 

Mainst  the  per-  ^gaiiist  ^Di  ^  »  shareholder,  according  to  the  form  and 

son  and  estate  effect  of  the  Said  recovcrv  and  the  said  statute  in  the  de- 

of  every  share-  " 

holder,  provid- 
ed "  th^c  no  such  execution  should  issue  without  leave  first  granted  by  the  Court  in  vrhich  such 
Judguicnt  should  have  been  obtained  upon  motion  in  Court,  and  after  notice  of  motion :" — Held, 
that  ihc  i&iuing  of  a  scire  facias  without  the  leave  of  the  Court  could  not  be  pleaded  as  a  defence 
iti  bar  ijf  ihe  action,  but  was  an  irregularity  merely,  for  which  an  application  might  be  made  to 
ihe  Cuurt  to  set  aside  the  writ. 

(a)  See  the  declaration  set  out  in  Bradley  v.  Eyre,  ante,  p.  432. 
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claration  mentioned,  because  he  says  that  such  leave  as  Sxch.  rf  PUatf 

1843 
by  the  said  statute  is  in  that  behalf  required^  had  not  at 

any  time  before  the  issuing  of  the  said  writ  of  scire  &cias 

in  the  said  declaration  mentioned^  and  has  not  hitherto  at 

any  time^  been  granted  upon  motion  in  open  Court  by  the 

said  Court  of  Exchequer,  in  which  the  said  judgment  was 

obtained  as  in  the  said  declaration  mentioned^  in  manner 

and  form  as  in  and  by  the  said  statute  is  in  that  behalf 

required,  nor  has  any  leave  for  the  issuing  of  the  said  writ 

of  scire  facias,  or  for  the  issuing  execution  against  the  said 

Marcus  Warburg  upon  the  said  judgment,  been  hitherto 

granted  by  the  said  Court  of  Exchequer  upon  motion  in 

open  Court,  of  all  which  premises  the  said  R.  Bradley  and 

W.  Burrows  had  at  all  times  due  notice.    Verification. 

Special  demurrer,  assigning  the  following  causes :  that,  if 
such  leave  for  issuing  the  said  writ  of  scire  facias,  or  for  issu- 
ing execution  against  the  said  Marcus  Warburg,  as  by  the 
said  statute  in  that  behalf  is  required,  hath  not  been  granted 
upon  motion  in  open  Court  by  the  Court  in  which  judg- 
ment was  recovered,  the  want  of  such  leave  is  only  matter 
of  irregularity,  and  a  cause  for  setting  aside  the  writ  on 
motion,  but  does  not  constitute  any  sufficient  answer  to  the 
declaration,  after  the  defendant  has  appeared  and  pleaded 
to  the  said  writ  of  scire  facias  and  declaration  therpon ;  and 
that  after  having  appeared  thereto,  he  is  precluded  from 
denying  that  the  said  writ  was  regularly  issued,  or  from 
alleging  that  it  was  issued  without  such  leave  obtained ;  and 
also,  that  no  such  leave  to  be  obtained  as  aforesaid  was 
necessary  before  issuing  the  said  writ  of  scire  facias,  but 
only  before  issuing  a  writ  of  execution,  and  therefore  it 
was  not  necessary  to  obtain  such  leave  before  the  pleading 
of  the  plea. 

Joinder  in  demurrer. 

Martin,  in  support  of  the  demurrer,  was  stopped  by  the 
Court,  who  called  upon 

VOL.  XI.  H  H  M.  w. 
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Sxch.  ojBUat,      Peacock  to  support  the  plea. — ^The  question  is^  wbe- 
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ther  the  plea  affords  a  substantial  defence  to  the  action^  or 
Bradlby  shews  a  mere  irregularity^  for  which  the  defendant  should 
Wa&buro.  have  applied  to  the  Court  to  set  the  writ  aside.  It  is 
submitted  that  it  is  a  substantial  defence  to  the  action* 
The  statute  4  &  5  Yict.  c.  Ixxxix^  s.  11,  enacts^  "  that 
every  judgment^  decree,  or  order  of  any  Court  of  justice 
in  any  proceeding  against  any  such  nominal  party  as 
aforesaidj  may  be  lawfully  executed  against,  and  shall 
ha?e  the  like  effect  on,  the  estate,  funds,  and  property  of 
the  company,  and,  subject  to  the  restrictions  hereinafter 
enacted,  upon  the  person,  estate,  funds,  and  property  of 
every  shareholder  thereof,  as  if  every  individual  share- 
holder had  been  by  name  a  party  to  such  proceeding/^ 
And  the  11th  section  enacts, ''  that  it  shall  be  lawful  for 
the  plaintiff  to  cause  execution  upon  any  judgment,  de- 
cree, or  order  obtained  by  him  in  any  such  action  or  suit 
against  any  such  nominal  party  as  aforesaid,  to  be  issued 
against  all  or  any  of  the  shareholders  for  the  time  being  of 
the  company ;  and  if  such  execution  shall  be  ineffectual  to 
obtain  satisfaction  of  the  sums  sought  to  be  recovered 
thereby,  then  it  shall  be  lawful  for  him  to  cause  execution 
to  be  issued  against  any  person  who  was  a  shareholder  of 
the  company  at  the  time  the  contract  was  entered  into, 
upon  which  such  action  or  suit  shall  have  been  instituted : 
provided  always,  that  no  such  execution  against  any  person 
being  or  having  ceased  to  be  a  shareholder,  shall  be  issued 
without  leave  first  granted  by  the  Court  in  which  such 
judgment,  decree,  or  order  shall  have  been  obtained  upon 
motion  in  open  Court,  and  after  notice  of  such  motion 
given  to  the  person  sought  to  be  charged/'  So  that,  by 
this  statute,  it  appears  that  though  the  action  is  to  be 
brought  against  the  nominal  party,  yet  execution  may  be 
issued  against  the  funds  of  the  company;  and  it  seems  but 
reasonable  that  the  judgment-creditor  should  endeavour  to 
make  the  funds  of  the  company  available  for  the  purpose 


EA8TBR   TSBM,   6  VICT.  465 

of  satisfying  his  debtj  before  he  proceeds  against  the  indi-  E*ch.  rf  Piea$, 


yidual  shareholders.  The  legislature  has  therefore  provided^ 
that  he  shall  make  application  to  the  Court  for  leave  to  issue 
execution ;  and  if  such  application  had  been  made  here^  the 
Court  would  probably  have  refused  it^  until  it  were  shewn 
that  the  creditor  had  endeavoured  first  to  enforce  the  judg- 
ment against  the  funds  of  the  company,  before  he  endea- 
voured to  obtain  payment  from  the  individual  shareholder. 
The  statute  points  to  three  classes  of  property  as  subject  to 
the  execution:  firsts  the  estate,  funds,  and  property  of 
the  company;  if  that  should  not  be  effectual,,  then  execu- 
tion is  to  issue  against  all  or  any  of  the  shareholders  for 
the  time  being ;  and  if  that  execution  is  ineffectual,  then 
execution  is  to  issue  against  any  person  who  was  a  share- 
holder at  the  time  of  the  contract  being  made  or  entered 
into.  [JParke,  B. — ^The  question  is,  whether  this  is  only 
the  subject  of  an  application  to  set  aside  the  proceedings 
for  irregularity.  The  presumption  is  that  a  scire  facias  is 
founded  upon  record ;  it  states  the  recovery  of  a  judgment, 
and  calls  on  the  defendant  to  shew  cause  why  execution 
should  not  issue.  This  plea  admits  the  judgment,  and  only 
states  matter  which  is  preliminary  to  the  issuing  of  the 
writ  of  scire  facias.  We  ought  to  endeavour,  as  far  as  we 
can,  to  make  the  sci.  fa.  issued  tmder  the  statute  con- 
formable to  the  old  course  of  proceedings  in  scire  facias.] 
This  is  not  a  thing  required  to  be  done  by  the  practice  of 
the  Court,  but  by  act  of  Parliament  and  the  law  of  the 
land.  That  distinction  is  pointed  out  by  Holroyd,  J.,  in 
giving  his  judgment  in  Sandon  v.  Proctor  (a) : — **  There  is 
a  material  distinction  between  those  things  which  are  re- 
quired to  be  done  by  the  common  or  statute  law  of  the 
land,  and  things  required  to  be  done  by  the  rules  or  prac- 
tice of  the  Court  Any  thing  required  to  be  done  by  the 
law  of  the  land  must  be  noticed  by  a  Court  of  error :  but 

(a)  7  B.  &  Cr.  806. 
H  H  2 
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Exch.  of  Pleas,  a  Court  of  crTor  cannot  notice  the  practice  of  another 
^^^-        Court/' 

Farke^  B. — ^The  question  turns  on  the  construction  of 
the  act  of  Farlicunenty  which  provides^  by  section  12,  "  that 
no  such  execution  again^:  any  person  being  or  haying 
ceased  to  be  a  shareholder,  shall  be  issued  without  leave 
first  granted  by  the  Court  in  which  such  judgment,  decree, 
or  order  shall  have  been  obtained,  upon  motion  in  open 
Court,  and  after  notice  of  such  motion  given  to  the  person 
sought  to  be  charged/'  Does  that  mean  that  the  party 
shall  be  deprived  of  his  execution,  unless  an  application  has 
been  made  to  the  Court  before  the  scire  facias  issued,  (for 
which  we  can  find  no  precedent),  or  does  it  mean  that  the 
omission  is  an  irregularity  for  which  an  application  should 
be  made  to  the  Court  to  set  aside  the  writ  ?  We  think  it 
is  a  mere  irregularity  only,  and  therefore  there  must  be 
judgment  for  the  plaintiff. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Bradley  and  Others  v.  Urqvhart  and  Another. 

OCIBE  facias  against  certain  shareholders  of  the  Patent 
Rolling  and  Compressing  Iron  Company,  on  a  judgment 
recovered  against  J.  C.  Brettell  as  the  secretary  of  the  com- 
pany {a). 

Plea  (executionem  non),  because  the  defendants  say  that 
no  memorial,  verified  as  in  the  said  act  of  Parliament,  in  the 

defendant 

pleaded,  that  no  memorial  of  the  names,  residences,  and  descriptions  of  the  directors  and  secre- 
tary had  ever  been  duly  enrolled  in  the  Court  of  Chancery,  in  the  manner  required  by  the 
act : — Heldf  that  the  plea  was  bad,  as  setting  up  a  defence  which  might  have  been  pleaded  to 
the  original  action. 

(a)  See  Bradley  v.  Et/re,  ante,  p.  432. 


To  a  declara- 
tion in  sci.  fa. 
against  a  share- 
holder of  a 
company  on  a 
judgment  re- 
covered against 
B.  as  the  se- 
cretary of  the 
company,  the 
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said  writ  mentioned^  is  in  that  behalf  mentioned^  of  the  Exeh.  ofPUat, 
names^  residences,  and  descriptions  of  the  directors  and  se- 
cretary for  the  time  being  of  the  said  Patent  Rolling  and 
Compressing  Iron  Company  in  Ae  said  writ  of  scire  facias 
above  mentioned,  and  of  the  shareholders  thereof,  has  ever 
been  duly  enrolled  in  the  High  Conrt  of  Chancery,  in 
manner  by  the  said  act  of  Parliament  in  that  behalf  di- 
rected, according  to  the  force,  form,  and  effect  of  the  said 
statute. — Verification. 

Special  demurrer,  assigning  for  causes,  amongst  others, 
that  the  action  of  scire  facias  being  merely  to  enable  the 
parties  sued  to  shew  cause  why  the  plaintiffs  should  not 
have  execution  against  them,  the  defendants  were  estops 
ped  from  pleading  matter  in  this  action  which  might  have 
been  pleaded  in  the  original  action  (a). 

The  following  were  the  plaintiffs'  objections  to  this  plea, 
which  accompanied  the  demurrer-book :— 

The  plaintiffs  object,  that  the  matter  of  this  plea  might 
and  should  have  been  pleaded  in  the  original  action,  and 
cannot  be  pleaded  to  a  scire  facias  to  have  execution  of  a 
judgment  in  the  original  action :  also,  that  the  same  may 
have  been  pleaded,  tried  and  determined  in  the  original 
action,  for  aught  that  appears :  also,  that  the  defendants  are 
estopped  by  the  judgment  in  the  original  action  from  de^ 
nying  that  the  company  enrolled  the  memorial  as  required 
by  the  act  of  Parliament :  also,  that  the  plea  only  shews  a 
reason  why  judgment  should  not  have  been  obtained  in 
the  original  action,  and  not  why  execution  of  the  judgment 
should  not  be  awarded  against  the  defendants,  whereas  the 
writ  of  scire  facias  only  calls  on  the  defendants  to  shew 
why  plaintiffs  should  not  have  execution  of  the  judgment 
against  the  defendants :  also,  that  defendants  are  taking 
advantage  of  their  own  wrong  by  pleading  the  non-enrol- 


(a)  See  the  causes  of  demurrer  fully  stated  in  Bradley  v.  Eyre, 
ante,  p.  437. 
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Exek.  of  Pleat,  ment  of  tbe  memorial  according  to  the  act  of  Parfiament : 

1R43 

also^  that  the  ckuse  of  the  act  prohibiting  actions  and  pro- 
ceedings against  the  company  before  the  enrolment  of  the 
first  memorial^  does  not  &tend  to  this  scire  facias  to  ha?e 
execution  against  shareholders  on  a  judgment  already  ob- 
tained against  the  secretary  of  the  company :  also,  that  the 
allegation  of  the  non-enrohnent  of  the  memorial  is  too 
general,  and  the  plea  should  have  pointed  out  the  defect 
relied  on,  whether  that  no  memorial  was  enrolled,  or  that 
there  was  some,  and  what,  defect  in  the  mode  or  time  of 
enrolment :  also,  that  the  allegation  of  the  non-enrolment 
of  the  memorial  should  have  been  so  framed  that  an  issue 
taken  on  it,  and  found  either  for  the  plainti£p8  or  the  de- 
fendants, would  have  been  material  and  dedsiye. 

Martin,  in  support  of  the  demurrer. — ^The  plea  is  bad 
in  substance.  It  admits  that  the  judgment  has  been 
rightly  obtained  against  the  secretary,  but  states  that 
which  might  have  been  a  defence  to  the  original  action, 
but  is  no  cause  against  the  issuing  of  the  execution.  It  is 
a  well-established  rule,  that  a  defendant  cannot  plead  to  a 
scire  facias  any  matter  which  would  have  been  a  defence  to 
the  original  action. — ^He  was  then  stopped  by  the  Court, 
who  called  upon 

Kelly,  to  support  the  plea. — The  plea  -is  good  in  sub- 
stance. It  is  said  that  it  admits  a  valid  judgment,  but  it 
does  not:  the  plea  is,  that  the  judgment  is  absolutely 
void  by  the  24th  section  of  the  act,  which  provides  that 
until  the  memorial  shaU  have  been  enrolled,  no  action  or 
proceeding  shall  be  commenced.  The  stat.  4  &  6  Vict, 
c.  Ixxxix,  S.20,  enacts,  ''that  within  six  months  after  the 
passing  of  this  act,  the  company  shall  cause  to  be  enrolled 
in  the  High  Court  of  Chancery  a  memorial,  verified  as 
hereinafter  mentioned,  of  the  names,  residences,  and  de- 
scriptions of  the  directors  and  secretary  for  the  time  being 
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of  the  company,  and  of  the  shareholders  thereof;  and  when  JSEch.  «/  PU0$t 
any  new  director  or  secretary  shall  be  appointed,  the  com-  ^  ^  '  ^ 
pany  shall,  within  three  months  from  the  happening  of  such  Bbadlst 
an  event,  cause  to  be  in  like  manner  enrolled  a  memorial  Ua^uHAmT. 
of  the  name,  residence,  and  description  of  every  such  new 
director  or  secretary,  specifying  in  whose  places  they  shall 
respectively  have  been  appointed ;  and  when  any  persons 
shall  cease  to  be  shareholders  of  the  company,  or  when 
any  other  persons  shall  be  admitted  shareholders  of  the 
company,  the  company  shall,  within  three  months  from 
the  happening  of  such  an  event,  cause  to  be  enrolled  in 
Uke  manner,  a  memorial  of  the  name,  residence,  and  de- 
scription of  every  person  so  ceasing  to  be  a  shareholder  of 
the  company,  and  of  every  person  so  admitted  to  be  a 
member  thereof/'  Then  th^  21st  section  enacts,  ''that 
all  or  any  of  the  particulars  aforesaid  may  be  contained  in 
the  same  memorial/'  And  the  22nd  section  provides,  that 
the  several  memorials  shall  be  in  the  form  or  to  the  effect 
expressed  in  the  schedule  aimexed  to  the  act,  and  shall  be* 
signed  by  the  secretary  or  one  of  the  directors  of  the  com- 
pany, and  shall  be  verified  by  a  declaration  of  such  secre-* 
tary  or  director  before  a  Master  of  the  High  Court  of 
Chancery.  The  legislature  has  been  thus  strict  in  requir- 
ing a  memorial  to  be  enrolled,  in  order  to  afford  protection 
to  shareholders,  for  then  they  would  have  an  opportunity 
of  seeing  who  is  the  secretary ;  but  if  there  be  no  memorial, 
the  shareholder  will  have  no  opportunity  of  protecting 
himself.  It  was  evidently  intended  that  the  company 
should  not  be  sued  except  through  the  secretary  or  direct- 
ors ;  but  if  the  requisite  memorial  be  not  enrolled,  actions 
may  be  brought  and  judgments  obtained  against  paupers, 
and  the  shareholders  made  responsible  on  those  judgments. 
The  mode  of  proceeding  against  the  company  being  one 
given  by  this  act  of  Parliament,  its  provisions  should  be 
strictly  complied  with. 
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Exeh,  of  PUoi,  Pabke,  B. — I  am  of  opinion  that  the  plea  is  clearly  bad, 
as  containing  matter  which  might  have  been  pleaded  and 
been  a  good  defence  to  the  original  action.  A  defendant 
cannot  plead  to  a  scire  facias  what  he  conld  have  pleaded 
to  the  original  action,  otherwise  there  wonld  be  no  end  of 
the  proceedings.  Thongh  the  particular  mode  of  obtaining 
execution  against  the  shareholders  of  this  company  is  given 
by  the  act  of  Parliament,  yet  the  proceeding  does  not  differ 
from  the  ordinary  scire  facias,  to  which  a  defendant  can  only 
plead  matters  which  do  not  impeach  the  judgment.  I  do 
not,  however,  say  that  a  scire  facias  of  this  description 
cannot,  under  any  circumstances,  be  impeached ;  no  doubt 
it  may  on  the  ground  of  fraud,  but  in  that  case  the  proper 
course  might,  perhaps,  be  to  apply  to  the  Court  to  set  aside 
the  writ.  But  here  it  is  su£Scient  to  say  that  there  is  a 
good  judgment  against  the  company,  and  upon  these 
pleadings  the  defendants  admit  that  they  are  shareholders. 
It  was  competent  for  the  defendants  to  deny  that  they  are 
'members  of  the  company,  for  such  defence  is  not  incon- 
sistent with  the  judgment,  but  if  they  intended  to  rely  on 
their  present  defence,  they  should  have  resorted  to  it  in 
the  first  intance.  It  would  be  contrary  to  aU  principle  to 
permit  the  matter  to  be  again  litigated. 

Alderson,  B. — Suppose  in  the  original  action  the  de* 
fendant  had  pleaded  that  no  memorial  had  ever  been  en- 
rolled, and  the  jury  had  found  that  a  memorial  had  been 
enrolled,  is  it  to  be  permitted  that  it  should  be  pleaded 
again  to  the  scire  facias  ?     I  think  clearly  not 

BoLFE,  B.,  concurred. 

Judgment  for  the  plaintiffs. 
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Bxek.  of  Pieaa, 
1843. 


Clowes  and  Others  v.  Brettell,  {in  re  Battt  and 

Byton).  ^^J'*. 

W ILLES  moved  for  a  scire  facias  in  order  to  have  execu-  By  an  act  of 

•nr-ii-         -n  M.A  t  -nr*!!-         -«    «  i       •        -Parliament  for 

tiQn  against  William  Batty  and  William  Byton,  as  having  creating  a  joint 
been  members  of  the  "  Patent  Boiling  and  Compressing  (IheVwTnt*"^' 
Iron  Company"  at  the  time  when  the  contract  was  entered  5o"»d«  *?* 

,  Compretsing 

into  with  the  plaintiffs  npon  which  this  action  was  brought  iron  Company) 
The  20th  section  of  the  company^s  act  (4  &  5  Vict.  c.  that  the  com-' 
Ixxxix)  directed,  that  the  company  should  cause  to  be  en-  cr^^Vto^be^^en- 

rolled  in  the  Court  of  Chancery  a  memorial  of  the  names,  '<>^l*d  »«>  Chan- 
cery a  memo- 
residences,  and  descriptions  of  the  members  of  the  com-  rial  of  the 

pany :  and  the  32nd  section  enacted,  that  all  the  costs  and  dences,  and 

expenses  attending  the  applying  for,  obtaining,  and  passing  J^'^'JJJJJj**"*  "^ 

that  act,  should  be  paid  out  of  the  funds  of  the  company,  hoidenofthe 

in  preference  to  all  other  payments  whatsoever.     It  ap-  other  clause 

peared  from  the  affidavits  on  behalf  of  the  plaintiffs,  that  Ke  wjtnw •** 

the  memorial  enrolled  in  Chancery,  in  pursuance  of  the  ©f  appjy^ng  fof 

act,  contained  the  names  of  John  Batty,  carrier,  Wolver-  the  act  should 

hampton,  and  also  of  William  Byton :  and  it  was  sworn  the^funds^of^ 

that  the  name  of  the  said  William  Batty  was  inserted  in  !^*  <»™P«ny. 

*  In  preference  to 

the  said  memorial,  "  but  which  said  WtUiam  Batty  is  by  *"  »^*»«^  P*y- 

1.  -1.1  •-!  .ii-»      ments  whatso- 

mistake  called  and  inserted  m  the  said  memorial  as  Jom  e?er.    The 
Batty/'    The  defendants'  affidavit  stated,  that  ''there  is  "uTunder' 
no  such  person  as  William  Batty  who  is  a  shareholder  in  J**f„!5*  ?"" 
the  said  company,  or  who  had  any  transactions  or  dealings  names  of  John 

Batty,  carrier, 
of  Wolver- 
hampton, and  of  Wiltlam  Ryton,  and  on  an  application  for  a  scire  fkcias  to  ha?e  execution 
under  the  act  against  Wtliiam  Batty  and  William  Ryton,  in  an  action  for  an  expense  incurred 
in  obtaining  the  act.  It  was  sworn  on  the  part  of  the  plaintiff^  that  the  defendant  William  Batty 
was  by  mistake  called  and  inserted  in  the  memorial  as  John  Batty:  for  the  defendants,  it  was 
sworn  that  there  was  no  such  person  as  William  Batty  who  was  a  shareholder  of  the  company, 
and  also  that  the  other  defendant  Ryton  was  not  a  shareholder.  Notice  had  heen  given  to  the 
defendants  that  the  Court  would  be  moved  that  an  exeeuiion  might  issue  against  them : — 

Heldf  1st,  that  the  allegations  of  the  defendants  were  no  answer  to  the  application  for  a 
scire  facias ;  2nd,  that  the  remedy  of  the  plaintiffs  was  not  against  the  funds  of  the  company 
only,  but  that  they  had  a  right  of  action  against  the  Individual  shareholders ;  and  Srdly,  that  the 
defendants,  having  received  notice  that  an  execution  (not  a  eeirefaeiae)  would  be  moved  for, 
were  entitled  to  their  costs  of  appearance,  unless  they  shewed  cause  on  the  merits. 
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Exek,  of  PUoM,  whatever  with  the  said  company.    The  defendant  Byton 
^  ^      ^    also  stated  in  his  aifidavit,  that  he  was  not  a  shareholder. 
Clow«8      The  debt  for  which  the  plaintiff  sued  was  incurred  for 
Bkbttexx.     printings  &c.  in  the  course  of  soliciting  the  act  of  Parlia- 
ment.   Notice  had  been  given  to  Batty  and  Byton^  that 
the  Court  would  be  moved  that  an  execution  might  issue 
against  them.    A  rule  having  been  granted, 


J,  Wilde,  for  Batty,  and  Whitmore,  for  Byton,  shewed 
cause  in  the  first  instance. — ^This  rule  ought  to  be  dis- 
charged on  several  grounds  :  First,  it  is  sworn,  on  the  part 
of  Batty,  that  no  such  person  as  '^William  Batty  '^  is  a  share- 
holder in  the  company ;  and  Byton  also  alleges  that  he  is 
not  a  shareholder.  Secondly,  the  plaintiffs'  demand,  being 
for  an  expense  incurred  in  obtaining  the  act,  ought,  under 
the  32nd  section,  to  be  satisfied  out  of  the  general  funds  of 
the  company,  and  not  by  the  individual  members.  Again, 
it  does  not  appear  but  that  the  plaintiffs  have  been  satisfied 
by  previous  executions  issued  against  other  shareholders. 
For  instance,  no  account  is  given  of  the  result  of  the  exe- 
cution issued  against  one  Welby,  a  shareholder,  as  appears 
from  the  former  case  of  Clowes  v.  BretteU  (a) .  These  parties 
are  at  all  events  entitled  to  the  costs  of  their  appearance 
upon  this  rule,  for  the  notice  given  to  them  is  not  that  a 
scire  facias  will  be  applied  for,  but  that  the  Court  will  be 
moved  for  execution  to  issue  against  them.  [Parke,  B. — 
Unless  they  had  shewed  cause  on  the  merits,  they  would 
have  been  entitled  to  the  costs  of  appearing,  but  not  of  the 
affidavits.] 

fViUes,  in  support  of  the  rule. — It  does  not  appear  by 
affidavit  that  any  scire  facias  was  issued  against  Welby : 
and  the  plaintiffs'  affidavit  states,  that  the  defendants  are 

(a)  10  M.  &  W.  506. 
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wm  indebted,  and  that  the  debt  now  remains  due  and  £<«*•  </  ^^^> 

1843 
owing. — He  was  stopped  by  the  Court.  '   - 

Clowes 
Parke,  B.— This  rule  for  a  scire  facias  must  be  made  Brkttbll, 
absolute.  If  the  allegation  that  these  parties  are  not 
really  shareholders  be  true,  they  may  plead  it  to  the  scire 
facias,  and  they  will  be  safe.  Secondly,  there  is  nothing 
in  the  act  to  prevent  the  plaintiffs  from  proceeding  against 
the  individual  members  of  the  company  for  this  debt. 
The  enactment,  that  the  expenses  incurred  in  obtaining  the 
act  are  to  be  paid  out  of  the  funds  of  the  company  in  pre- 
ference to  all  other  payments,  is  merely  a  direction  to  the 
company  as  to  the  debts  which  they  are  first  to  discharge : 
but  a  person  who  is  their  creditor  for  expenses  incurred  in 
obtaining  the  act  is  not  to  be  in  a  worse  position  than 
other  creditors,  because  the  company  are  guilty  of  a  viola- 
tion of  their  duty  in  not  paying  him  before  other  creditors. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  memo- 
rial describes  as  a  shareholder  one  John  Batty,  a  carrier, 
living  at  Wolverhampton.  If  the  defendant  Batty  be  not 
that  person,  nothing  would  be  easier  than  for  him  to  state 
that  he  is  not  a  carrier,  and  that  he  does  not  reside  at 
Wolverhampton;  but  in  the  absence  of  any  such  state- 
ment, we  must  assume  that  William  Batty  and  John  Batty 
are  the  same  person,  and  that  John  Batty  was  a  share- 
holder at  the  time  of  this  contract.  Then,. with  respect  to 
the  averment  of  Ryton  that  he  is  not  a  shareholder,  it  is  to 
be  observed  that  his  name  appears  as  a  shareholder  upon 
the  memorial,  and  that  he  does  not  state  the  grounds  of 
his  considering  himself  as  no  longer  a  shareholder.  K  it 
be  that  he  has  parted  with  his  shares,  he  does  not  cease  to 
be  liable,  unless  he  has  caused  the  name  of  his  transferee 
to  be  inserted  in  the  memorial. 

EoLFE,  B.,  concurred.  ^^^  absolute. 
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Bxeh,  of  Pleas, 
1843. 

jj^    Q^  The  Attobnet-Oeneral  v.  Ray  and  Others. 

A  rule,  on  the  1  HIS  was  an  information  filed  at  the  suit  of  the  Attorney- 
torneVGene-"  General,  for  the  breach  of  a  covenant  to  repair  certain  pre- 
"fo;3:°Vt°  ""«•  ^^^^  "^^^^  *!»«  Crown. 

the  suit  of  the 

lute  in'the  fim  The  Attomey-Genevalj  on  the  preceding  day  (May  5), 
insunce.  applied  for  leave  to  amend  the  information ;  and,  upon  stat- 

ing that  notice  had  been  given  to  the  defendants  of  the 
intended  application,  he  obtained  a  rule  calling  upon  them 
to  shew  cause  peremptorily  on  this  day,  why  the  amend- 
ment should  not  be  made. 


Swann  now  appeared  to  shew  cause  against  the  rule; 
but— 

Parke,  B.  said — ^We  have  looked  into  the  books,  and  we 
find  from  the  authorities  that  the  Attomey'General  is  en- 
titled to  have  this  amendment  made  without  a  rule  to  shew 
cause.  The  Court  will  now,  therefore,  grant  a  rule  abso- 
lute in  the  first  instance,  on  payment  of  costs,  in  order 
that  the  granting  of  a  rule  to  shew  cause  in  this  instance 
may  not  be  drawn  into  a  precedent. 

Rule  absolute  accordingly  (a), 
(a)  See  AtU-Qen.  v.  Smith,  6  M.  &  W.  372. 
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Exch,  ^f  Pleas, 
1843. 

^ . ' 

Macdonalo  v.  Maclaren. 

May  6. 

AlONTAOUE  SMITH  moved  for  leave  to  issue  a  scire  Practice  as  to 
facias  to  revive  a  judgment  more  than  fifteen  years  old.  'uirfor  wire 
The  judgment  had  been  entered  up  on  a  warrant  of  attorney,  Jjl^*^d*i*u"^*^* 
in  Michaelmas  Term  1821,  and  in  1823  two  years'  interest  ment. 
was  paid.    It  appeared  from  the  aj£davits,  that,  in  the  year 
1828,  the  defendant  went  to  reside  in  America;  but  a  letter 
from  him,  dated  17th  October,  1842,  was  said  to  have  been 
received  by  a  person  in  Ireland  on  the  18th  of  November 
following.    The  defendant  was  the  owner  of  some  houses 
in  Liverpool. 

Per  Curiam. — The  proper  course  under  the  circum- 
stances is  to  grant  a  rule  to  shew  cause  for  next  term : 
notice  of  the  rule  to  be  stuck  up  in  the  office,  and  to  be 
served  on  the  defendant's  tenants  in  Liverpool. 

Eule  accordingly. 


Eagleton  v.  Outteridge.  j^    q 

1 BESFASS  for  breaking  the  outer  door  of  and  entering  in  trespass  for 
the  plaintiff ^s  dwelling-house,  and  doing  damage  therein,  o^t^r  door,  and 

entering  the 
plaintiff's  dwelling  bouse,  and  seising  his  goods,  the  defendant  may  give  in  evidence,  under  a 

{>]ea  of  not  guilty  by  statute,  that  he  had  entered  under  a  warrant  of  distress  for  rent,  and  was 
brcibly  turned  out  of  possession,  and  thereupon  broke  the  door  and  entered,  in  order  to  seize 
the  goods. 

A  power  of  attorney  was  executed  abroad,  appointing  B.  the  attorney.  It  was  delivered 
to  Henry  B.,  who,  according  to  the  evidence,  was  the  party  meant  to  be  authorised  by  it;  and 
he  filled  up  the  blank  with  his  Christian  name  **  Henry :" — Heid,  that  the  power  was  not  in- 
validated thereby. 

An  agreement  in  the  following  terms:— >"  I,  W.  E.,  do  hereby  acknowledge  that  I  am  in- 
debted to  B.,  as  agent  of  S.,  my  landlord,  in  the  sum  of  £22  for  arrears  of  rent,  for  the  cottage 
in  my  occupation  ;  and  I  do  now  pay  the  said  B.  the  sum  of  5«.  on  account  and  in  part  of  such 
rent,  and  do  hereby  undertake  to  pay  the  said  B.  the  sum  of  ;^8  per  annum,  by  quarterly  pay. 
Bients  from  Michaeloias  last ;"  was  held  not  to  require  a  lease  stamp. 
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ExdL  rf  Pleat t  and  expelluig  him  therefirom^  and  seizing  the  plaintiff's 
.    ^^'  ^     goods  being  therein,  &c. — ^Plea,  not  guilty  by  statute.    At 
Eaolbtok     the  trial  before  Lord  Denman,  C.  J.,  at  the  last  assizes 
GurrniDos.   ftt  Hertford,  the  plaintiff  having  proved  a  forcible  entiy 
of  his  premises  and  seizure  of  his  goods  by  the  defend- 
ant, the  following  fiacts  were  proved  on  the  part  of  the 
defendant. 

On  the  9th  of  September,  1841,  the  plaintiff  signed  a 
paper  in  the  following  terms : — "  I,  William  Eagleton,  do 
hereby  acknowledge  that  I  am  indebted  to  Mr.  T.  W. 
Blagg,  as  agent  of  John  Sheppard,  my  landlord,  in  the 
sum  of  £22  for  arrears  of  rent,  for  the  cottage  now  in  my 
occupation,  and  I  do  now  pay  to  the  said  T.  W.  Bla^ 
the  sum  of  ^8.  on  account  and  in  part  of  such  rent, 
and  do  hereby  undertake  to  pay  to  the  said  T.  W.  Blagg 
the  sum  of  £8  per  annum,  for  the  said  cottage  and  pre- 
mises, by  quarterly  payments,  from  Michaelmas  last.'' 
This  document  bore  a  £\  stamp,  and  was  proved  to  have 
been  executed  during  the  minority  of  John  Sheppard.  It 
was  objected  for  the  plaintiff,  that  it  operated  as  an  actual 
demise,  and  therefore  had  not  a  sufficient  stamp;  and  fur- 
ther, that  Sheppard  being  a  minor,  had  no  power  to  ap- 
point Blagg  his  agent  for  the  receipt  of  rent,  and  therefore 
the  agreement  was  void.  These  objections  were  overruled 
by  the  learned  Judge. 

It  fuither  appeared,  that  on  the  27th  of  April,  1842) 
Sheppard,  being  then  in  America,  executed  a  power  of  at- 
torney, whereby  he  appointed  " Ree,  of  Ware,"  his 

attorney  (inter  alia)  to  ask,  sue,  demand,  or  distrain  for, 
recover,  and  receive  of  and  from  all  and  every  person  and 
persons  whom  it  might  concern,  all  monies,  &c.  as  should 
from  time  to  time  become  payable  for  the  rents  &c.  of  the 
said  premises,  or  otherwise  in  respect  thereof,  &c."  Bee, 
who  was  an  auctioneer  at  Ware,  was  examined  as  a  witness, 
and  proved  that  he  had  been  applied  to  on  the  part  of 
Sheppard  to  act  as  his  agent,  and  on  his  consenting  to 
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do  80,  the  power  of  attorney,  which  was  addressed  "  Mr.  Exeh.  rf  PUat, 
Bee,  auctioneer,  Ware,"  was  delivered  to  him,     Ree,  or     ^   ^      ^ 
his  son  in  his  presence,  being  satisfied  that  the  power  was     Eaolbton 
intended  fcnr  him,  there  being  no  other  auctioneer  of  that    Gurrnioos. 
name  in  Ware,  inserted  his  Christian  name  "  Henry  "  in 
the  blank  left  for  that  purpose  in  the  power  of  attorney. 
The  trespass  in  question  was  committed  by  the  defendant 
in  the  execution  of  a  warrant  of  distress  signed  by  Eee, 
for  the  arrears  of  rent  mentioned  in  the  agreement  be- 
fore stated.    The  entry  was  effected  without  force  in  the 
first  instance,  but  the  defendant,  having  been  forcibly 
ejected  by  the  plaintiff,  broke  open  the  outer  door  of  the 
house  and  again  took  possession,  which  was  the  trespass 
complained  of. 

It  was  further  objected  on  the  part  of  the  plaintiff,  first, 
that  the  power  of  attorney  was  invalidated  by  the  insertion 
in  it  of  the  Christian  name  of  the  attorney  after  its  execu- 
tion ;  2ndly,  that  Bee  could  not  delegate  to  the  defendant 
his  power  to  distrain;  Srdly,  that  the  forcible  entry  of  the 
defendant  was  not  justifiable  in  law ;  and  4thly,  that  even 
if  it  was,  such  justification  was  not  admissible  under  not 
guilty.  The  Lord  Chief  Justice,  in  summing  up,  told  the 
jury,  that  if  they  were  satisfied  from  the  evidence  that  the 
defendant  was  forcibly  turned  out  of  possession,  the  subse- 
quent re-entry  was  justifiable:  and  under  his  direction 
the  juiy  found  a  verdict  for  the  defendant,  leave  being  re- 
served to  the  plaintiff  to  move  to  set  it  aside,  and  enter  a 
verdict  with  10/.  48. 6d.  damages. 

Thesiger  having  obtained  a  rule  accordingly, 

Piatt  now  shewed  cause.— ^First,  it  is  quite  clear  that  no 
lease  stamp  was  necessary  in  this  case ;  the  document  given 
in  evidence  amounted  merely  to  an  acknowledgment  of  a 
pre-existing  tenancy  under  Sheppard.  [Parke,  B. — There 
are  no  words  in  it  importing  a  demise ;  neither  is  it  signed 
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Exch.  rf  PUoM,  by  Sheppard.J  It  was  uged  merely  as  evidence  of  tlie 
^  ^^  '  .  defendant's  admission  of  a  previous  demise,  and  of  rent 
Eaglbton     being  due.     Secondly,  it  was  plain  that  the  witness  See 

GurruiooB.  was  the  person  meant  to  be  empowered  by  the  power  of 
attorney,  and  the  putting  in  of  his  Christian  name  could 
not  vitiate  the  instrument.  Then  the  document  signed 
by  the  plaintiff  was  sufficient  evidence  of  a  demise  such 
as  to  warrant  a  distress,  by  the  admission  on  the  face 
of  it  that  he  was  tenant  to  Sheppard  at  a  rent  certain. 
[Alderaony  B. — It  is  clearly  an  acknowledgment  of  an  an- 
tecedent tenancy,  which  authorized  a  distress.]  With 
respect  to  the  other  objections,  -the  jury  having  found  that 
the  xlefendant  was  forcibly  turned  out  of  the  possession  of 
the  house,  which  he  had  taken  lawfully,  he  was  justified  at 
common  law  in  breaking  the  outer  door  to  recover  it. 

Peacock,  contra. — In  order  to  warrant  the  distress,  there 
must  have  been  a  demise  at  a  rent  certain;  and  unless  the 
agreement  was  put  in  as  a  demise,  there  was  no  evidence 
of  such  a  tenancy,  nor  did  it  appear  when  the  arrears  of 
rent  accrued  due :  and  if  so,  a  lease  stamp  was  necessary 
for  it.  As  a  mere  acknowledgment,  in  1831,  of  an  ante- 
cedent tenancy,  it  was  no  evidence  of  such  a  tenancy  as 
would  authorize  a  distress  in  1842.  Besides,  Sheppard 
was  an  infant  at  the  time  of  its  execution.  [Parke,  B. — 
An  infant  may  demise.  But  this  is  not  a  demise ;  it  is  a 
mere  acknowledgment  of  a  bygone  tenancy,  and  an  agree- 
ment to  go  on  upon  the  same  terms,  and  was  therefore  pro- 
perly stamped  with  an  agreement  stamp.]  Secondly,  the 
alteration  of  the  power  of  attorney,  after  its  execution,  by 
the  insertion  of  the  Christian  name  of  the  attorney,  was 
fatal  to  it :  Markham  v.  Gonaston  (a).  [Parke,  B. — There 
was  ample  evidence  that  Heniy  Eee  was  the  party  whose 
name  was  intended  to  be  put  in,  and  a  blank  was  left  for 

(a)  Cro.  Elix.  626. 
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that  purpose.     If  so,  the  insertion  of  the  name  does  not  Bxc?i.  of  Pleat, 
avoid  the  deed,  but  only  leaves  a  question  as  to  the  opera-  '  ^ 


tion  of  the  stamp  laws ;  and  that  objection  was  not  taken.]  Eagleton 
Then,  the  evidence  of  justification  was  not  properly  ad-  guttbbidge. 
missible  under  the  general  issue.  The  subsequent  entry 
by  breaking  the  door  was  not  an  act  which  the  defendant 
had  a  right  to  do  under  the  original  authority  to  distrain, 
and  therefore  he  should  have  justified  it  specially.  [Parke, 
B. — ^The  defendant  was  justified  in  breaking  the  outer  door, 
because  he  was  forcibly  turned  out.  He  had  a  right  to 
give  in  evidence,  under  the  plea  of  not  guilty  by  statute, 
everything  which  he  might  lawfully  do  in  order  to  make 
the  distress.  The  facts  shew  that  he  never  was  a  trespas- 
ser.] The  11  Geo.  2,  c.  19,  s.  21,  which  gives  the  right  of 
pleading  the  general  issue,  and  giving  the  special  matter 
in  evidence,  applies  only  to  actions  brought  "  relating  to 
any  entry  by  virtue  of  this  act,  or  otherwise,  upon  the 
premises  chargeable  with  such  rents  or  services,  or  to  any 
distress  or  seizure,  &c«  thereupon .''  Here  the  defendant  is 
not  justifying  under  a  mere  entry  in  order  to  make  the 
distress. 

Parks,  B. — ^Yes;  everything  that  was  done  was  justi- 
fiable at  common  law  under  the  entry  to  make  the  distress ; 
because  circumstances  existed  here  which  entitled  the 
defendant,  for  the  purpose  of  the  distress,  to  break  open 
the  outer  door. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


VOL.  XI.  II  M.  W, 
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Exek.  of  PUa», 
1843. 

_    „  Dunn  and  Another  v.  Hill. 

May  8. 

To  an  action  xVsSUMPSIT  for  goods  sold  and  delivered,  with  a  connt 

frettdl't'  upon  an  account  Stated. 

SLwdn /""  ^^^^  ^**®*  ^^^  February,  1843,  that  the  plaintiffs  ought 

tinuance  that  not  further  to  maintain  their  action  against  the  defendant, 

bad  become  bccause  he  says,  that  the  plaintiffs,  before  and  on  the  11th 

rti^IfteJiwdl  January,  1843,  and  from  thence  continually  until  the 

an  official  assig.  issuing  of  the  fiat  in  bankruptcy  hereinafter  mentioned, 

pointed;  and  wcrc  comfactors  and  merchants,  and  dealers  and  chap- 

after^e  \Mt  ™®u,  and  exerdsed  in  copartnership  the  trade  of  com- 

pleading  in  tbe  £iactors,  &5C.,  withiu  the  6  Geo.  4,  c.  16.— It  then  set  out 

cause,  and  '         '  ' 

witbin  eigbt  the  petitioning  creditor's  debt,  &c.,  and  the  issuing  of  a 
past,  the  other  fi&t  in  bankruptcy  against  the  plaintiffs,  under  the  6  &  6 
"Ji^cbM^  iTy  Vict.  c.  123,  on  the  12th  January,  1843,  to  be  prosecuted 
the  creditors:—  in  the  Court  of  Bankruptcy  in  the  Leeds  district  in  the 

Held  bad|  for  '^    ^ 

not  shewing  county  of  York ;  by  virtue  of  which  fiat  Martin  John  West, 
assignee  waT'  Esq.,  ouc  of  the  Commissioner  of  the  said  Leeds  District 
the^u!!r?iJ^V  Court  of  Bankruptcy,  on  the  13th  January,  1843,  in  due 
ing,  and  witbin  form  of  law  found  that  the  plaintiffs  had  become  and  were 

eight  days  be- 

fore  the  pica,  bankrupts  before  the  issuing  of  the  said  fiat,  within  the  true 
intent  and  meaning  of  the  statutes  concerning  bankrupts, 
and  did  then  adjudge  the  said  plaintiffs  to  be  bankrupts 
accordingly;  and  afterwards,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  being  the  date  of  the  said  adjudication, 
the  said  M.  J.  West,  so  being  such  commissioner  as  afore- 
said, duly  made  a  memorandum  of  the  said  adjudication, 
and  did  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  the  Court  of  Bankruptcy  for  the  said  district 
then  held  at  the  Commercial  Buildings  at  Leeds  aforesaid, 
appoint  Henry  Philip  Hope  an  official  assignee,  daly  chosen 
and  appointed  according  to  the  said  statute,  to  be  an  as- 
signee, &c.  of  the  estate  and  effects  of  the  said  bankrupts, 
together  with  the  assignees  to  be  chosen  by  the  creditors 
of  the  said  bankrupts.    The  plea  then,  after  setting  out 
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the  usual  formal  proceedings  in  bankruptcy,  went  on  as  Exck,  of  Pkas, 
follows :  and  the  defendants  further  say,  that  after  the  last 
pleading  in  this  cause,  to  wit,  after  the  23rd  December, 
1842,  on  which  day  issue  was  joined  in  this  cause  and 
notice  of  trial  given,  and  before  this  day,  and  within  eight 
days  now  last  past,  to  wit,  at  a  meeting  duly  held  on  the 
2nd  February,  1843,  in  the  Court  of  Bankruptcy  for  the 
Leeds  District  aforesaid,  at  the  Commercial  Buildings  at 
Leeds  aforesaid,  the  said  plaintiffs  then  remaining  bank- 
rupts, one  Charles  Barr  and  one  John  Wilson  were  no- 
minated and  chosen  by  the  major  part  in  value  of  the  cre- 
ditors of  the  plaintiffs  who  had,  under  the  said  fiat,  proved 
their  debts  to  be  £10  and  upwards,  to  be  assignees  of  the 
estate  and  effects  of  the  said  plaintiffs ;  and  afterwards,  and 
after  the  last  pleading  in  this  cause  on  the  28rd  December, 
1842,  on  which  day  issue  was  joined  in  this  cause,  and 
notice  of  trial  given,  and  before  this  day  and  within  eight 
days  now  last  past,  to  wit,  on  the  said  2nd  February,  1843, 
Montagu  Baker  Bere,  Esq.,  then  and  still  being  one  of  the 
commissioners  of  the  said  Court  of  Bankruptcy  for  the  said 
district,  approved,  ratified,  and  confirmed  the  said  choice  of 
and  appointed  the  said  Charles  Barr  and  John  Wilson 
assignees  of  the  said  estate  and- effects  accordingly;  and 
afterwards,  and  after  the  last  pleading  in  this  cause,  and 
after  the  23rd  December,  1842,  on  which  day  issue  was 
joined,  &c.,  and  before  this  day,  and  within  eight  days  now 
last  past,  to  wit,  on  the  2nd  February,  1848,  the  said 
Charles  Barr  then  accepted  the  said  trust  and  appoint- 
ment; by  reason  of  which  premises,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  H.P. 
Hope  and  C.  Barr  then,  and  after  the  said  alleged  causes  of 
action  accrued,  and  after  the  last  pleading  in  this  cause 
on  the  28rd  day  of  December,  1842,  on  which  day  issue 
was  joined  in  this  cause  and  notice  of  trial  given,  and 
before  this  day,  and  within  eight  days  now  last  past,  to  wit, 
on  the  2nd  day  of  February,  became  and  were  and  are  as- 

I  i2 
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Exeh,  of  PUat,  si^ees  of  the  estate  and  effects  of  the  plaintiffs  as  such 

1843 
^  '   ^     bankrupts,  and  became   and  were  entitled  to  the  said 

Dunn  alleged  debts,  sums  of  money,  and  causes  of  action  in  the 
Hill.  declaration  mentioned,  and  each  and  every  of  them. — ^Veri- 
fication. 

Special  demurrer,  assigning  for  causes,  that  the  plea 
does  not  shew  with  sufficient  or  any  certainty  that  the 
said  Henry  P.  Hope  was  appointed  to  be  an  assignee  as 
therein  mentioned  after  the  last  pleading  next  before  the 
same  plea,  or  after  the  23rd  December,  1842,  or  after 
issue  was  joined  in  this  cause,  or  after  notice  of  trial  given, 
or  within  eight  days  last  past  next  before  pleading  the 
same  plea,  or  that  the  matter  of  the  said  plea  arose  or 
accrued  after  the  last  pleading  next  before  the  said  plea, 
or  within  eight  days  next  before  pleading  the  same  plea. 

Joinder  in  demurrer. 

The  plaintiffs'  points  were  as  follows : — 

The  plaintiffs  contend  that  the  passing  away  of  the  right 
of  action  mentioned  in  the  declaration  from  themselves, 
which  is  the  substance  of  the  plea,  does  not  appear  with 
sufficient  certainty  to  have  taken  place  since  the  last  plead- 
ing or  continuance,  and  that  such  right  passed  away  on 
the  appointment  of  the  said  Henry  Philip  Hope  as  official 
assignee. 

The  defendant's  were,  that  the  defendant  will  insist  that 
it  was  unnecessary  to  state  that  the  official  assignee  was 
appointed  after  the  last  pleading. 

Cowling,  in  support  of  the  demurrer. — ^The  object  of  this 
plea  is  to  shew  that  the  cause  of  action  passed  away  from 
the  plaintiffs  after  the  last  pleading,  and  within  eight  days 
before  pleading  it.  It  is  the  form  of  plea  now  (a)  substi- 
tuted for  a  plea  puis  darrein  continuance.  All  such  pleas 
require  the  greatest  certainty,  as  being  pleas  in  delay.  Com. 
Dig. '' Abatement,''  (I.  24.)   Now,  although  the  plea  states 

(fl)  See  Reg.  Gen,  H.  4  W.  4,  r.  2. 
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that  the  plaintiffs  became  bankrupt,  and  that  the  creditors'  Exeh.  of  puat, 
assignees  were  chosen,  after  the  last  pleading,  and  within 
eight  days  before  the  plea,  it  does  not  state  with  certainty 
when  the  official  assignee  was  appointed.  He  may  have  been 
appointed  before  issne  joined,  as  well  as  more  than  eight 
days  before  the  plea.  The  right  of  action  clearly  passed 
to  him  as  soon  as  he  was  appointed,  for  an  official  assignee 
is  to  all  intents  and  purposes  an  assignee  of  the  bankrupt's 
estate  and  effects  until  the  other  assignees  are  chosen. 
Official  assignees  were  first  established  by  1  &  2  Will.  4, 
c.  56,  8. 22,  which  provides,  that ''  until  assignees  shall  be 
chosen  by  the  creditors  of  each  bankrupt,  such  official  as- 
signee shall  be  enabled  to  act,  and  shall  be  deemed  to  be, 
to  all  intents  and  purposes  whatsoever,  a  sole  assignee  of 
each  bankrupt's  estate  and  effects."  And  there  is  a  similar 
provision  in  the  48th  section  of  the  subsequent  statute  of 
5  &  6  Vict.  c.  122,  under  which  this  fiat  was  issued.  So,  in 
Montagu  &  Ayrton's  Bankrupt  Law,  p.  114,  it  is  said, "  The 
official  assignee  acts  as  provisional  assignee."  And  in  page 
226  of  the  same  book,  ''  Until  the  assignees  are  chosen, 
the  official  assignee  is,  to  all  intents  and  purposes,  sole 
assignee."  And  in  Munk  v.  Clark  (a),  Bosanquet,  J.,  states 
the  liabilities  of  an  official  assignee  to  be  ''  the  same  as 
those  of  an  ordinary  assignee." 

Addisonj  contr^. — ^The  plea  is  sufficient.  It  shews  substan- 
tially all  that  it  was  necessary  to  shew,  viz.  that  since  the 
last  pleading,  and  within  eight  days  next  before  the  plea, 
the  plaintiffs*  right  of  action  vested  in  their  assignees.  Sup* 
pose  the  official  assignee  had  died  two  days  after  his  appoint- 
ment, and  that,  within  eight  days  next  before  plea,  the  cre- 
ditors' assignees  had  been  appointed,  would  not  the  plea  be 
good  ?  The  Rule  of  Hilary  Term,  4  Will.  4,  r.  2,  which  com- 
pels parties  to  plead  pleas  puis  darrein  continuance  within 

(a)  2  Bing.  N.  C.  309;  2  Scott,  475. 
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Exeh.  of  Pleat,  eight  dajs  after  the  subject-matter  arose,  would  be  prodac- 
tive  of  great  hardship  if  strictly  constnied,  aa  it  would  be 
often  dif&cult  within  that  time  to  ascertain  the  precise  state 
of  facts.  Pleas  puis  darrein  continuance  being  pleadable  as  of 
right,  as  was  held  in  Kinnear  v.  Tarrani  (a),  ought  not  to  be 
so  confined.  Assuming  it  to  have  been  the  intention  of  the 
stat.  5  &  6  Vict.  c.  122,  s.  48,  to  enable  the  of&cial  assignee 
to  sue  for  those  rights  of  action  which  were  before  Tested 
in  the  bankrupts,  still  it  is  not  compulsory  on  him  to  do 
so,  and  in  practice  he  never  sues  alone ;  and  the  only  object 
of  his  appointment  seems  to  be  to  preserve  the  property  of 
the  bankrupt  for  the  benefit  of  the  creditors,  until  the  other 
assignees  are  appointed.  This  plea  shews  distinctly  that  the 
other  assignees  were  not  appointed  until  within  eight  days 
before  the  plea  pleaded,  and  it  is  submitted,  therefore,  that 
it  shews  a  cause  of  action  arising  within  the  eight  days. 

Lord  Abinoeb,  C.  B. — This  plea  is  bad.  A  plea  puis 
darrein  continuance  ought  to  be  certain,  for  by  pleading 
it  the  defendant  abandons  all  other  defences,  and  rests  upon 
that  alone.  Now,  this  plea  professes  to  shew  that,  subse- 
quently to  the  last  plea,  and  within  eight  days  next  before 
pleading  it,  the  plaintiffs'  right  of  action  was  divested  out 
of  them,  and  transferred  to  some  one  else;  but  it  does  not 
appear  on  the  face  of  this  plea  when  the  transfer  to  the 
official  assignee  took  place;  at  all  events,  it  is  not  shewn 
with  the  certainty  required  in  such  pleas,  that  it  occurred 
subsequently  to  the  last  pleading.  It  is  dear  on  the  words 
of  the  stat.  5  &  6  Vict.  c.  1 22,  s.  48,  which  have  been  referred 
to,  that  the  official  assignee  of  a  bankrupt  has  vested  in  him 
all  the  rights  and  interests  of  the  bankrupt  until  the  other 
assignees  are  appointed.  This  certainly  might  be  doubtful 
if  the  question  rested  on  the  first  part  of  the  clause;  for 
it  is  very  singular  that  that  part  only  says  that  the  official 

(a)  15  East,  622. 
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assignee  tJone  shall  possess  and  receive  all  the  estate  and  Exeh.o/PUtUf 


effects  of  the  bankrupt ;  but  the  subsequent  part  clearly 
shews  that>  until  the  appointment  of  the  creditors'  assignees^ 
all  their  interest  vests  in  the  official  assignee^  and  that  he 
is  to  all  intents  and  purposes  a  provisional  assignee.  A 
transfer  to  him,  therefore,  divests  the  property  out  of  the 
bankrupts,  and  as  the  plea  in  the  present  case  leaves  it 
quite  uncertain  when  that  transfer  took  place,  it  is  bad. 
As  to  the  argument  ui^ed,  that  requiring  strictness  in  pleas 
of  this  nature  would  be  productive  of  hardship,  the  answer 
is,  that  the  rule  which  requires  the  party  pleading  such 
a  plea  to  make  affidavit  that  the  subject-matter  of  it  arose 
within  the  preceding  eight  days,  expressly  reserves  power 
to  the  Court  or  a  Judge  to  allow  further  time,  which  the 
defendant,  if  he  wants  it,  should  apply  for. 

Pabke,  B. — I  also  think  the  plea  is  clearly  bad.  It  does 
not  shew  that  the  appointment  of  the  official  assignee 
took  place  after  the  last  pleading. 

Aldbrson,  B.,  and  Gubney,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


1843. 


Smith  v.  Cox.  Mb^  8. 

ixSSUMPSIT  by  the  indorsee  against  the  drawer  of  a  In  assnmpsit 
bill  of  exchange.     The  declaration  stated,  that  whereas  a^inrt^he'"^^ 
the  defendant,  on  the  28th  of  August,  1842,  made  his  biU  ^^"^^^^^^^^^^ 
of  exchange  in  writing,  and  delivered  the  same  to  one  W.  J«  necessary  to 
Silk,  jun.,  and  thereby  required  the  said  W.  Silk,  jun.,  to  mite  to  pay»" 
pay  to  the  order  of  the  defendant  £20,  three  months  after  'uchliie^tion 
the  date  thereof,  which  period  had  elapsed  before  the  the  count  is  bad 

*  *  on  special 

commencement  of  the  suit;  and  the  defendant  then  de-  demurrer. 
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Sxeh.  of  Pieoi,  Kvcred  the  said  bill  to  the  said  W.  Silk,  and  the  said  W. 
Silk  then  accepted  the  said  bill,  and  the  defendant  then 
indorsed  the  same  to  one  Justinian  Adcock,  who  then 
indorsed  the  same  to  the  plaintiff;  and  the  said  W.  Silk 
did  not  pay  the  said  bill,  although  the  same  was  duly  pre- 
sented to  him  on  the  day  on  which  it  became  due,  of 
which  the  defendant  then  had  due  notice.  There  was  also 
a  count  on  an  account  stated. 

Special  demurrer  to  the  first  count,  assigning  the  fol- 
lowing causes : — That  the  said  first  count  does  not  state, 
allege,  or  contain  any  promise  by  the  defendant  to  pay  the 
said  bill  of  exchange,  or  any  promise  by  the  defendant  to 
pay  the  sum  of  money  in  that  count  mentioned ;  and  that 
it  is  not  in  or  by  the  said  count  stated  or  shewn,  that  the 
defendant  promised  to  pay  the  said  sum  of  money  in  the 
said  count  mentioned. 

fVhitehurst,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  upon 

Huffh  HiU  to  support  the  declaration. — It  was  not  ne- 
cessary to  allege  an  express  promise,  as  the  law  will  imply 
a  promise  to  pay  from  the  facts  stated :  and  the  promise 
being  only  a  conclusion  of  law,  it  could  not  be  traversed. 
In  Griffith  v.  Roxburgh  (a),  Alderson,  B.,  seemed  to  be  of 
opinion,  though  the  point  was  not  there  determined,  that 
since  the  new  rules  have  rendered  the  plea  of  non  assumpsit 
inadmissible  in  actions  on  bills  of  exchange,  it  is  unneces- 
sary to  allege  a  promise  to  pay,  which  it  is  not  competent 
to  the  defendant  to  deny.  It  might  be  otherwise  in  an 
action  at  the  suit  of  an  executor,  for  in  that  case  the  pro- 
mise may  be  put  in  issue :  Ilmmis  v.  Piatt  {b).  It  is  not 
necessary  to  allege  matters  of  law,  which  the  Court  are 
bound  to  take  notice  of.     Although  it  is  usual  to  state  a 

(a)  2  M.  &  W.  738.  (6)  Id.  720. 
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promise  in  indebitatus  assumpsit^  it  is  not  necessary  to  do  Sxeh.  iff  piea$, 
80,  it  being  a  conclusion  of  law. 

Per  Curiam  (a). — Unless  a  promise  be  alleged  in  declar- 
ations on  bills  of  exchange,  there  will  be  nothing  to  distin- 
guish the  action  of  assumpsit  from  that  of  debt,  and  from 
aught  that  appears  here,  there  being  no  promise  alleged, 
there  might  be  a  misjoinder  of  counts  on  the  record.  It 
was  not  the  intention  of  the  new  rules  to  fritter  away  all 
distinction  between  the  different  forms  of  action.  The 
plaintiff  may  have  liberty  to  amend,  otherwise  there  will 
be  judgment  for  the  defendant. 

Leave  to  amend  accordingly. 

(a)  Lord  Ahinger,  C.  B.,  Parke,  B.,  Aldenon,  B.,  and  Gurney,  B. 


Pearson  v,  Archbold.  .-.    ^ 

X  HIS  was  an  action  of  assumpsit,  to  which  the  defendant  in  an  action  of 
pleaded  three  pleas :  first,  non  assumpsit ;  secondly,  pay-  5"^"/,"^*  *^* 
ment;  and  thirdly,  a  set-off.    After  issue  joined,  and  be-  pleaded  non  aa- 

•  tnmprnti  pay- 

fore  the  trial,  the  cause  and  all  matters  in  difference  were  ment,  and  a  aet- 
referred  by  a  Judge's  order,  which  directed  that  the  costs  having  been"^' 
of  the  cause  should  abide  the  event  of  the  award,  and  that  {?/ "^uw^Md"' 
the  costs  of  the  reference  and  award  should  be  in  the  dis-  *"  mattew  in 

-,  ,,  mil.  Ill         difference  were, 

cretion  of  the  arbitrator.     The  arbitrator  awarded,  "  that  by  a  Judge's 
the  plaintiff  do  pay  to  the  defendant,  on  the  14th  of  Sep-  J^o  «bi[mbnf 
tember  next,  the  sum  of  £16  10».  2rf.,  being  the  balance  the  coat,  of  the 

'  ^  cause  to  abide 

the  event,  and 
the  costs  of  the  reference  and  award  to  be  at  the  discretion  of  the  arbitrator.  The  arbitrator 
awarded  "  tliat  the  plaintiff  should  pay  to  the  defendant  the  sum  of  16/.  10«.  2d.,  being  the 
balance  which  I  find  to  be  due  from  the  plaintiff  to  the  defendant;*'  and  he  further  awarded 
that  each  party  should  pay  his  own  costs  of  the  reference,  and  a  moiety  of  the  cosU  of  the  award : 
— Heldf  that  the  award  was  bad,  on  the  ground  of  uncertainty  aa  to  the  finding  of  the  issues, 
and  there  being  no  abjudication  at  all  upon  the  causck 


478  CASES   IN    THE   EXCHEQUER^ 

£xch.  qf  Pleas,  wldch  I  find  to  be  dae  from  the  said  plaintifF  to  tlie  said 
defendant/'  He  farther  awarded  that  each  of  the  parties 
should  bear  his  own  costs  of  the  reference^  and  a  moiety  of 
the  costs  of  the  award.  The  paintiff  not  having  paid  the 
amount  awarded  and  the  costs^  the  defendant  obtained  a 
rule  nisi  for  an  attachment  for  non-payment  of  the  sum 
awarded  and  costs^  against  which  rule 

Crompion  now  shewed  cause.— The  award  is  bad^  for  it 
does  not  dispose  of  the  cause^  and  does  not  determine  the 
event  on  which  the  costs  of  it  were  to  depend.  There  is 
also  no  distinct  finding  upon  the  several  issues^  as  there 
ought  to  have  been :  it  is  consistent  with  this  finding  that 
the  plaintiff  may  have  succeeded  on  one^  or  upon  two,  or 
upon  neither  of  the  issues.  The  case  of  Baurke  v.  Lloyd  (a) 
is  precisely  in  point.  In  that  case,  where  there  were  seve- 
ral issues,  the  costs  of  the  cause  were  to  abide  the  event  of 
the  award.  The  arbitrator  awarded  that  the  plaintiff  had 
good  cause  of  action  against  the  defendant,  and  directed 
that  the  defendant  should  pay  to  the  plaintiff  £20,  together 
with  the  costs  of  the  action  and  of  the  reference,  but  he  did 
not  award  specifically  on  each  issue ;  and  it  was  held  that 
the  award  was  bad,  on  the  ground  that  the  arbitrator  was 
bound  to  award  specifically  on  each  issue,  otherwise  there 
is  no  event  upon  which  the  Master  can  tax  the  costs. 
The  award  is  therefore  bad.  The  plaintiff  did  not  move  to 
set  it  aside,  as  he  thought  the  defendant  would  never  seek 
to  enforce  it. 

Sir  John  Bayleyj  contra. — ^The  award  is  sufficient.  In 
Cooper  V.  Langdon  {b),  where  there  were  seven  issues,  and 
the  arbitrator  awarded  that  the  verdict  entered  for  the 
plaintiff  should  be  set  aside,  and  a  verdict  entered  for  the 
defendant,  the  award  was  held  good.    [Parke,  B. — In  that 

(d)  10  M.  &  W.  550.  (6)  9  M.  &  W.  60. 
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case  the  Court  decided  that  all  the  issues  were  found  for  ^<?*-  •/  P^*t 
the  defendant.] 

Lord  Abinoer,  C.  B. — I  think  this  rule  ought  to  be 
discharged.  We  cannot  tell  how  the  arbitrator  intended 
to  dispose  of  the  cause^  for  he  has  not  decided  upon  it  at 
all.  It  is  consistent  with  this  findings  that  the  plaintiff 
may  have  succeeded  on  one  of  the  issues,  and  the  defend- 
ant on  the  others;  or  that  the  arbitrator  may  have  found 
all  the  issues  in  favour  of  the  plaintiff,  and  may  have 
awarded  the  money  to  be  paid  to  the  defendant  in  respect 
of  the  matters  in  difference. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  impossible 
to  say  on  this  award  what  issues  are  found  for  the  plaintiff 
and  what  for  the  defendant,  or  which  way  the  verdict  is 
found.  It  is  consistent  with  this  finding  that  the  arbitrator 
may  have  awarded  the  sum  of  £16  lOs.  2d.  to  be  paid  to 
the  defendant  on  account  of  his  set-off  exceeding  pro 
tanto  the  amount  of  the  plaintiff^s  claim,  and  the  plaintiff 
may  have  succeeded  on  the  other  issues.  In  Cooper  v. 
Lan^don,  the  question  was  whether  the  defendant  could 
consistently  have  a  verdict  on  all  the  issues;  it  was  held 
that  he  could,  and  that  there  would  be  no  error  on  the 
record. 

Alderson,  B.,  and  Gurnet,  B.,  concurred. 

Bule  discharged. 
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Bxch.  of  Pleas, 
1843. 

CooMBE  V.  Greene. 
Ma^  8.         r^ 
Covenant.  UOVENANT. — The  declaratioa  stated,  that  theretofore, 

Jut'idl'Sr  *^  ^^*'  ®^  *^®  ^^^  of  April,  1883,  by  a  certain  indenture 
' nn°iffd  ^^^  ^^^^  ™*^®  between  the  plaintiflf  of  the  one  part,  and  the 
mised  a  dwell-  defendant  of  the  other  part  (profert),  the  plaintiff,  for  the 
premiset^o  the  Considerations  therein  mentioned,  did  demise,  &c.  to  the 
?he*defcnd  *°*^  defendant,  his  executors,  &c.  all  that  messuage  or  tenement, 
ant  thereby        with  the  bam,  stable,  and  buildings,  and  several  closes  of 

covenanted  that 

he  would  ex-  land,  &c.  therein  described,  for  the  term  of  ten  years,  at 
?ub«1amianm-  the  rent  of  £100,  by  four  quarterly  payments.  And  the 
provements  of    defendant  did,  for  himself,  his  heirs,  executors,  &c.  thereby 

and  additions  '  i  j  t  j 

to  the  dwelling-  covenant  with  the  plaintiff,  her  heirs,  executors,  &c.  that 
the  direction  he  the  defendant,  his  executors,  &c.  should  and  would 
tpprobiainV    W  out  and  expend  the  sum  of  £100,  being  equivalent  to 

some  compe-  the  first  year's  rent  for  the  said  demised  premises,  in  sub- 
tent  surveyor,  •  i   i  •       . 

to  be  named  by  stautial  and  beneficial  improvements  of  and  additions  to 
oftheViaint^iflT?  ^hc  Said  mcssuagc  or  dwelling-house,  and  in  the  substantial 
5i7defend!mt  *^*^  permanent  repairs  thereof,  under  the  direction  or  with 
did  not  expend  the  approbation  of  some  competent  surveyor,  to  be  named 
stantial  im-  by  and  ou  the  part  of  the  said  plaintiff,  her  heirs  and  as- 
^dld^M  to^he  sigi^s-  ^he  lease  also  contained  a  general  covenant  to 
said  dwelling-    yepair,  which  was  set  out.     Breach,  that  the  defendant 

hottsci  under  *       '  ' 

the  direction  or  did  not  uor  would,  after  the  making  of  the  said  indenture 
bationofacom-  Rud  during  the  Continuance  of  the  said  demise,  or  at  any 
tobe"nX7by  ^^^^  *™®^  ^^7  ^^^  *^*  expend  the  sum  of  £100,  or  any 
and  on  the  part  part  thereof,  in  substantial  and  beneficial  improvements 

of  the  plaintiff,    ^        -      ,  ..  .  ,  ,       «.        , 

but  neglected  of  and  additions  to  the  messuage  or  dwelling-house,  or  m 

*odo7aUhough  the  Substantial  and  permanent  repairs  thereof,  under  the 

*^*8  aiwavf  direction  or  with  the  approbation  of  a  competent  surveyor, 

ready  and  will-  to  be  named  by  and  on  the  part  of  the  said  plaintiff,  her 

ing  to  appoint  .     -^  ^u         •  j-         ^      xi^  i. 

a  competent  heirs  or  assigus,  or  otherwise  according  to  the  covenant 
prov7of  such^'  ^^  *^^^  behalf,  but  on  the  contrary  thereof,  the  defendant, 

substantial  im- 
provements and  additions  x—Held,  that  the  breach  was  bad,  for  that  the  appointment  of  a  sur- 
veyor was  a  condition  precedent  to  the  defendant's  liability  to  expend  the  J^IOO. 


KA8TER   TERMj  6  VICT.  481 

after  the  making  of  the  said  indenture  and  during  the  Exch.  ^f  pua*, 

IQjq 

continuance  of  the  said  demise  during  the  said  term,  and  '  . 

since  wholly  neglected  and  refused  so  to  do,  although  the       Coombb 
said  plaintiff  always  during  the  said  term  was  ready  and      Grebnb. 
willing  to  appoint  a  competent  surveyor  to  approve  of  such 
substantial  and  beneficial  improvements  of  and  additions 
to  the  said  messuage,  of  which  the  said  defendant  during 
all  that  time  had  due  notice. 

Special  demurrer,  assigning  for  causes,  inter  alia,  that 
it  is  not  alleged  in  the  said  count  that  the  plaintiff  has 
ever  named  a  competent  or  any  surveyor,  under  whose 
direction  or  approbation  the  defendant  might  or  could  have 
laid  out  and  expended  the  said  sum  of  money  in  repairing 
the  said  premises  according  to  the  said  covenant;  that  it  is 
not  alleged  or  shewn  that  the  plaintiff  was  ready  and  willing 
to  name  a  surveyor  according  to  the  said  covenant ;  that  it 
is  not  alleged  that  the  plaintiff  ever  offered  to  name  a 
surveyor,  to  direct  or  approve  of  the  laying  out  and  expen- 
diture of  the  said  money  by  the  defendant,  &c. 

Joinder  in  demurrer. 

The  defendant's  points  marked  for  argument  were  as 
follows : — 

The  defendant  will  contend  that  the  breach  is  bad, 
because,  inasmuch  as  the  improvements  of  and  additions 
to  the  messuage  mentioned  in  the  declaration  were  to  be 
done  under  the  direction  of  a  surveyor  to  be  named  by  the 
plaintiff,  the  naming  of  the  surveyor  by  the  plaintiff  was 
a  condition  precedent  to  the  performance  of  the  covenant 
on  the  part  of  the  defendant,  and  that  the  said  first  breach 
is  bad  for  not  averring  performance,  or  some  dispensation 
of  performance,  by  the  plaintiff  of  such  condition  precedent. 
That  if  the  naming  of  a  surveyor  by  the  plaintiff  was  not 
a  condition  precedent  to  the  defendant's  performance  of 
the  covenant,  still,  if  any  improvements  or  additions  were 
made  by  the  defendant,  the  naming  of  a  surveyor  by  the 
plaintiff,  and  the  disapproval  of  such  improvements  or  ad« 
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Etek.  qfPUoi,   ditions  by  sack  Bonreyor.  were  conditions  precedent  to  any 
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right  of  action  in  the  phiintiff  on  the  said  covenant ;  and  on 
the  other  hand,  if  no  improvements  or  additions  whatever 
were  made,  the  said  first  breach  is  too  large,  uncertain^ 
and  ambiguous. 

The  plaintiff's  points  for  argument  were : — ^The  plain- 
tiff will  contend  that  the  naming  of  a  surveyor  by  the 
plaintiff  was  not  a  condition  precedent,  and  that  it  was  not 
necessary  to  aver  performance  or  dispensation  of  perform- 
ance by  the  plaintiff  of  the  said  supposed  condition  prece« 
dent,  but  that  the  breach  assigned  is  good  in  all  respects, 
and  not  open  to  the  objections,  or  any  of  them,  set  forth 
in  the  demurrer  and  points  for  argument  made  by  the 
defendant. 

Bovill,  in  support  of  the  demurrer. — ^The  objection  is, 
that  the  declaration  does  not  shew  that  any  surveyor  was 
appointed,  and  until  a  surveyor  was  appointed  there  could 
be  no  breach  on  the  part  of  the  defendant.  The  money 
was  to  be  laid  out  under  the  direction  of  a  surveyor  to  be 
appointed  by  the  plaintiff,  which  was  a  condition  precedent, 
and  until  he  was  so  appointed,  the  covenant  could  not  be 
performed  by  the  defendant.  And  it  is  not  enougb  to  aver 
a  readiness  and  willingness  to  appoint  a  surveyor,  because 
the  defendant  had  nothing  to  do  with  the  appointment :  it 
ought  to  have  been  shewn  distinctly  that  an  appointment 
had  been  made.  As  it  is,  the  declaration  does  not  shew 
that  the  defendant  has  broken  his  covenant. 

Offle,  contra. — The  general  covenant  to  repair  is  not 
controlled  by  the  appointment  of  a  surveyor,  and  there 
might  be  circumstances  under  which  the  plaintiff  might 
be  entitled  to  maintain  an  action,  although  a  surveyor  had 
not  been  appointed.  Suppose  the  defendant  had  wilfuUy 
damaged  or  pulled  down  any  part  of  the  dwelling-house, 
could  not  the  landlord  have  maintained  an  action  for 
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dilapidations,  without  a  surveyor  having  been  appointed  ?  Sxeh,  0/  pua*. 


1843. 


In  such  a  case  the  tenant  would  he  hound  to  rehuild  it, 

and  in  the  event  of  his  neglecting  to  do  so,  he  would  be      Coombs 

liable  to  an  action  on  the  covenant.  Gjlekmb. 

Per  Curiam. — The  plaintiff  has  declared  on  a  covenant 
by  which  the  defendant  undertook  to  expend  the  sum  of 
£100  in  substantial  improvements  of  and  additions  to  the 
dwelling-house,  and  in  the  substantial  repair  thereof,  under 
the  direction  and  with  the  approbation  of  a  surveyor.  Now 
the  appointment  of  a  surveyor  was  a  preliminary  step,  for 
until  one  was  appointed  he  could  not  give  directions  as  to 
how  the  money  was  to  be  expended.  The  defendant  could 
not  fulfil  his  part  of  the  contract,  without  the  approbation 
of  a  surveyor,  who  was  to  direct  and  approve  of  his  pro- 
ceedings. The  appointment  of  a  surveyor  is  therefore  a 
condition  precedent  to  his  liability  to  expend  the  £100 : 
and  as  the  declaration  does  not  aver  any  such  appoint- 
ment to  have  taken  place,  it  is  bad,  and  there  must  be 

Judgment  for  the  defendant. 


Bartlbtt  v.  Smith. 


Afay  10. 


Assumpsit  by  the  indorsee  against  the  drawer  of  a  where  the  ad- 
bill  of  exchange.    The  declaration  stated,  that  the  defend-  biiiofexchange» 
ants,  on  &c.,  made  their  certain  bill  of  exchange  in  writing,  SeT^^fellil** 
and  directed  the  same  to  Mr.  John  E.  Butcher,  Dublin,  bin,  and  stamp- 

ed  accordinglvt 

and  thereby  required  the  said  J.  E.  Butcher  to  pay  to  the  was  objected 
order  of  the  defendants,  in  London,  the  sum  of  £17.  It  gro^nd^that, 
then  alleged  the  indorsement  of  the  bill  to  the  plaintiffs,      ^^^^f^^^^^'' 

drawn  abroad, 
it  was  in  fact  an  inland  bill,  drawn  in  London,   and  evidence  was  offered  to  prove  that 
fact  i—Held,  that  the  Judge  ought  to  have  received  the  evidence  in  that  stage  of  the  cause, 
and  decided  upon  the  admissibility  of  the  instrument,  and  not  to  have  received  the  evidence 
afterwards,  as  part  of  the  defendant's  case,  and  submitted  it  to  the  Jury. 


484  CASB8   IN    THE   EXCHEQUER^ 

Bxoh.  of  Pieoi^      The  defendant,  by  his  pleas,  denied  the  drawing  and  in- 
^    '  ^    dorsement. 

At  the  trial  before  the  nndersheriff  of  Middlesex,  the 
biU,  when  produced,  appeared  to  be  drawn  in  Dublin,  pay- 
able in  London,  and  was  stamped  as  a  foreign  bill.  On  the 
plaintiff^s  counsel  proposing  to  read  it  in  evidence,  the  de- 
fendant's counsel  objected,  on  the  ground  that,  although 
the  bill  purported  to  be  drawn  in  Dublin,  it  was  in  fact 
drawn  in  Loudon,  and  being  therefore  an  inland  bill,  re- 
quired a  higher  stamp ;  and  proposed  to  give  evidence  of 
that  fact.  The  nndersheriff  however  said,  that  as  the  bill 
was  not  objectionable  on  the  face  of  it,  he  should  allow  the 
case  to  proceed;  on  which  the  defendant's  counsel  ad- 
dressed the  jurj,  and  afterwards  adduced  evidence  to  shew 
that  at  the  time  the  bill  bore  date,  the  drawer  was  in  Lon- 
don: whereupon  the  nndersheriff  left  it  to  the  jury  to 
say  whether  the  bill  was  drawn  in  London  or  Dublin,  but 
reserved  leave  to  the  defendants  to  move  to  enter  a  non- 
suit, if  this  Court  should  think  he  ought  to  have  received 
the  evidence  in  the  first  instance,  and  to  have  decided  upon 
it.    The  jury  having  found  a  verdict  for  the  plaintiff, 

22.  V.  Richards,  on  a  former  day  in  this  Term,  obtained 
a  rule  for  a  nonsuit  accordingly. 

Crowder  and  Hughes  shewed  cause. — The  evidence  ten- 
dered was  insufficient.  In  Abraham  v.  Dubois  (a),  it  was 
held  by  Lord  EUenborough,  that  in  order  to  prove  that  a 
bill  of  exchange  purporting  to  be  drawn  abroad  was  in 
fact  drawn  in  England,  it  is  not  sufficient  barely  to  shew 
that  the  drawer  was  in  England  at  the  time  it  bore  date. 
Undoubtedly,  in  Biri  v.  Moreau  (i),  it  appears  to  have  been 
held  by  Best,  C.  J.,  that  if  it  appear  from  the  evidence  that 
the  drawer  was  in  England  on  the  day  on  which  the  bill 
purported  to  be  drawn,  the  defendant  will  be  entitled  to  a 

(a)  4  Camp.  269.  (b)  2  C.  &  P.  376. 
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verdict.     But  there  the  question  was  left  to  the  jury.  ^c*.  of  Piea», 
[Alderson,  B. — ^That  is  leaving  to  the  jury  the  question 
whether  the  document  is  or  is  not  admissible  in  evidence. 
Parke,  B. — ^The  undersheriff  surely  must  decide  for  him- 
self whether  the  evidence  is  or  is  not  admissible.] 

R.  V.  Richards  and  Meteyard,  contra.— The  undersheriflF 
ought  to  have  received  the  evidence  for  the  purpose  of  sa- 
tisfying his  own  mind  as  to  when  the  bill  was  drawn,  and 
deciding  upon  its  admissibility,  and  not  to  have  left  the  case 
to  the  jury. 

Lord  Abinger,  C.  B. — ^I  am  of  opinion  that  this  rule 
must  be  made  absolute  for  a  new  trial,  but  not  to  enter  a 
nonsuit.  All  questions  respecting  the  admissibility  of 
evidence  are  to  be  determined  by  the  judge,  who  ought  to 
receive  that  evidence,  and  decide  upon  it  without  any  re- 
ference to  the  jury.  In  all  cases  where  an  objection  is 
made  to  the  competency  of  witnesses,  any  evidence  to 
shew  their  incompetency  must  be  received  by  the  judge, 
and  adjudicated  on  by  him  alone.  So,  in  the  present  case, 
evidence  offered  to  impeach  the  admissibility  of  the  bill, 
on  the  ground  that  it  was  improperly  stamped,  should 
have  been  received  by  the  judge,  and  determined  by  him 
before  the  bill  was  allowed  to  be  read  to  the  jury.  When 
the  objection  was  made  that  the  bill  bore  a  wrong  stamp, 
the  undersheriff  ought  to  have  received  the  evidence  to 
impeach  it,  before  he  allowed  the  bill  to  be  read ;  and  it 
was  for  him  to  say  whether  the  evidence  adduced  for  the 
purpose  was  such  as  to  satisfy  him  or  not.  The  evi- 
dence tendered  was  for  the  purpose  of  shewing  that  the 
bill  ought  not  to  be  read  at  all ;  and  if  the  undersheriff 
rejected  it  in  the  first  instance,  he  ought  not  to  have  re- 
ceived it  afterwards  and  submitted  it  to  the  jury.  There 
ought,  therefore,  to  be  a  new  trial. 

Parke,  B. — ^I  am  of  the  same  opinion.     All  preliminary 

▼OL.  XI.  K  K  If.  W. 
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Erek.  tfPU^t,  matters  of  this  kind  are  to  be  determmed  by  the  jndge^ 
not  by  the  jarj.  I  well  recollect  the  case  of  Major  Camp- 
bell, who  was  indicted  for  murder  in  Ireland;  and  on  a 
dying  declaration  being  tendered  in  eyidence,  the  judge 
left  it  to  the  jury  to  say  whether  the  deceased  knew, 
when  he  made  it,  that  he  was  at  the  point  of  death. 
The  question  as  to  the  propriety  of  the  course  adopted 
in  that  case  was  sent  over  for  the  opinion  of  the  English 
judges,  who  returned  for  answer  that  the  course  taken 
was  not  the  right  one,  and  that  the  judge  ought  to  haye 
decided  the  question  himself.  There  was  also  a  case  be- 
fore myself  at  York,  where  a  witness  was  objected  to  by 
a  prisoner  as  incompetent,  and  the  question  arose  as  to 
the  course  to  be  adopted  under  such  circumstances :  I 
took  the  opinion  of  all  the  judges  upon  it,  who  held  that 
I  ought  to  have  received  all  the  evidence  advanced^  both 
to  impeach  the  competency  of  the  witness,  and  in  support 
of  it,  before  I  allowed  him  to  give  any  evidence  to  the 
jury.  In  like  manner,  it  is  for  the  judge  to  say  whether 
an  instrument  which  is  proposed  to  be  given  in  evidence 
is  properly  stamped  or  not,  and  to  decide  upon  the  evi- 
dence respecting  its  admissibility. 

Alderson,  B. — I  am  of  the  same  opinion.  Where  a 
question  arises  as  to  the  admissibility  of  evidence,  the  facts 
upon  which  its  admissibilily  depends  are  to  be  determined 
by  the  judge,  and  not  by  the  jury.  If  the  opposite  course 
were  adopted,  it  would  be  equivalent  to  leaving  it  to  the 
jury  to  say  whether  a  particular  thing  were  evidence  or 
not.  It  might  as  well  be  contended  that  a  judge  ought  to 
leave  to  the  jury  the  question,  whether  sufficient  search 
had  been  made  for  a  document  so  as  to  admit  secondary 
evidence  of  its  contents* 

BoLFE,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 
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Exck.  of  Pleas, 
1843. 

Thomson,  Public  Officer  of  The  Forth  Marine  Insurance      '      ^      ' 
Company,  v.  Bedman.  j^    jj 

•  J.N  this  case  interlocutory  judgment  had  been  signed,  on  Where,  in  as- 
the  ground  that  the  defendant,  being  under  terms  of  plead-  pr^i"m8°  of 
ing  issuably,  had  pleaded  a  plea  which  was  not  issuable.  ijJ*nJ*"^^^ 
The  action  was  in  indebitatus  assumpsit  for  premiums  of  and  money  due 

/»jj.i_j  on  an  account 

insurance,  money  paid,  and  for  money  lound  to  be  due  on  stated,  the  de- 
an account  stated ;  to  which  the  defendant  pleaded,  first,  unde*Mi™"of 
non  assumpsit;   secondly,  a  set-oflF,  stating  that  the  said  j{,^*^*"|^'"*i" 
company  in  the  declaration  mentioned  were  indebted  to  as  a  set-off, 
the  defendant  in  the  sum  of  £1500,  upon  a  certain  policy  tiffs  were  in- 
of  insurance  made  by  the  said  company,  lost  or  not  lost,  fn^jJlf g^um  of 
from  London  to  Sierra  Leone,  on  a  certain  ship  called  ^isoofora 

total  loss  on  a 

the  Lord  Wellington,  and  the  said  assurance  was  thereby  policy  of  assur- 
declared  to  be  for  £1500  upon  freight:  the  plea  then  aUrthcpUintiff 
averred  a  total  loss,  and  that  the  defendant  was  ready  and  ,"«"f**  *"/*!:" 

'  •'  locutory  judg- 

willing  out  of  the  said  sum  of  £1500  to  set  off  and  allow  ment,  on  the 
to  the  said  company  the  said  damage  and  cause  of  action.  pUa  was  not 

issuable ;  the 
Court  set  aside 

Martin  having  obtained  a  rule  to  shew  cause  why  the  ^^«  judgment 

without  costs, 

interlocutory  judgment  should  not  be  set  aside  for  irre-  in  order  that 

1     '.  the  question  as 

g^i^nty,  tothesuffi. 

ciency  of  the 
plea  might  be 

Ratalinaon  shewed    cause. — The    defendant's    demand  argued  on  de- 

.  murrer. 

against  the  plaintiff,  being  for  a  loss  upon  a  policy  of  m-  Qu4ere,  whe- 
surance,  is  a  claim  for  unliquidated  damages,  which  is  not  dated"°o8se5"on 
the  subject  of  set-off,  and  therefore  the  plea  is  not  an  'policy of as- 

"  '  *   ^  surance  can  be 

issuable  one,  and  judgment  was  properly  signed   as  for  made  the  sub- 
want  of  a  plea.     The  statutes  of  set-off  are  confined  to  off:— -SemWe, 
mutual  debts  between  the  plaintiff  and  defendant.     But  ^*J,^)  ^^^^  *'*"" 
until  the  damages  are  ascertained  by  the  verdict  of  a  jury, 
the  extent  of  the  liability  of  the  company  upon  the  policy 
is  altogether  uncertain,  and  cannot  be  considered  as  a  debt 
within  the  meaning  of  the  statutes.   In  the  case  of  Howlet 

K  K  2 
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Exeh.  of  PUat,  y.  Strickland  {a),  the  defendant  pleaded  to  an  action  of  co- 
^  '  ^  Tenant;  that  he  had  sustained  greater  damages  by  reason 
Thomson  of  the  breaches  committed  on  the  part  of  the  plaintiff^  than 
Redman,  the  value  of  the  damages  sustained  by  the  plainti£P  on  ac- 
count of  the  breaches  in  the  declaration.  All  the  breaches 
alleged  in  the  plea  were  for  non-delivery  of  alum  in  due 
time.  The  defendant  demurred  specially,  on  the  ground 
that  it  was  not  competent  to  the  defendant  to  plead  these 
damages  by  way  of  set-off;  and  Lord  Mansfield,  C.  J.,  said, 
"  The  act  of  Parliament  and  the  reason  of  the  thing  relate 
to  mutual  debts  only.  These  damages  are  no  debts.  An 
indebitatus  assumpsit  could  not  be  brought  for  them.'' 
And  Ashurst,  J.,  says,  "  Debts,  to  be  set-off,  must  be  such 
as  an  indebitatus  assumpsit  will  lie  for :"  to  which  Aston, 
J.,  adds,  '^  Clearly  an  unliquidated  demand  or  uncertain 
damages  cannot  be  set  off.''  And  in  Cape  v.  Joseph  {b), 
the  Court,  with  reference  to  actions  on  policies  of  insurance, 
said,  "  In  such  actions  undoubtedly  the  demand  is  for 
unliquidated  damages."  The  true  test  is  that  applied  by 
Tindal,  C.  J.,  in  Morley  v.  Inglis  (c),  which  is  conclusive 
against  this  set-off.  He  says : ''  It  seems  to  me,  that  the 
rule  by  which  we  are  to  determine  whether  or  not  a  de- 
mand can  become  the  subject  of  a  set-off,  is  by  inquiring 
whether  it  sounds  in  damages:  whether  the  demand  is 
capable  of  being  liquidated,  or  ascertained  with  precision 
at  the  time  of  pleading."  In  Grant  v.  TTie  Royal  Exchange 
Assurance  Company  {d),  where  the  claim  was  for  a  total 
loss  on  a  policy  of  insurance,  both  Lord  Elknborough,  C.  J., 
and  Bayley,  J.,  state  that,  the  claim  being  for  unliquidated 
damages,  a  set-off  could  not  be  allowed.  Here  the  policy 
does  not  appear  by  the  plea  to  have  been  adjusted;  and 
therefore  the  amount  to  be  recovered  is  quite  uncertain. 
It  may  be  Is,,  or  £1500  or  any  less  sum.  The  decisions 
in  cases  of  bankruptcy  do  not  bear  upon  this  question,  for 

(a)  Cowp.  56.  (c)  4  Bing.  N.  C.  58 ;  5  Scott,  314. 

(6)  9  Price,  159.  (d)  5  M.  &  Selw.  439. 
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the  statutes  relating  to  bankrupts  apply  to  mutual  credits   Exeh.qfPUiUf 


as  well  as  debts.  Secondly,  the  plea  not  being  an  issuable 
one,  it  rendered  the  whole  a  nullity,  and  the  plaintiff  was 
entitled  to  sign  judgment. — He  cited  Humphreys  v.  The 
Earl  of  Waldegrave  (a),  Parrattv.  Goddard  (*),  WettenhaU 
v.  Graham  (c),  and  Blackburn  v.  Edwards  (d). 

Martin,  in  support  of  the  rule. — This  is  not  a  question 
whether  the  plea  is  a  good  or  bad  plea  on  demurrer,  but 
whether  it  is  such  a  plea  as  is  proper  to  be  pleaded  when 
the  defendant  is  under  terms  of  pleading  issuably.  The 
plea  states  a  valued  policy,  and  there  is  therefore  an  origi- 
nal liability  on  the  policy.  There  appears  to  be  no  dis- 
tinction between  a  claim  for  a  loss  on  an  insurance  of 
freight,  and  a  claim  in  indebitatus  assumpsit  for  goods 
sold  and  delivered ;  in  either  case  the  amount  of  the  claim 
must  be  ascertained  by  the  verdict  of  the  jury :  in  the  one 
case  they  would  have  to  find  the  value  of  the  goods,  and  in 
the  other  the  value  of  the  freight.  But  it  is  clear  that  a 
claim  on  a  sale  of  goods,  without  the  price  being  ascer- 
tained and  fixed,  is  the  subject-matter  of  a  set-off.  Many 
demands,  for  which  debt  will  not  lie,  may  be  made  the 
subject-matter  of  set-off.  Marley  v.  Infflis  is  not  appli- 
cable, for  there  the  claim  sought  to  be  set  off  arose  upon 
a  guarantee;  and  a  guarantee  is  not  a  debt.  The  case  of 
Grant  v.  ITie  Royal  Exchange  Assurance  Company  is  not  in 
point.  That  case  was  decided  on  the  grounds  that,  the 
plaintiff's  claim  being  unliquidated,  the  defendants  could 
not  reduce  it  according  to  their  own  estimate,  which  they 
could  not  oblige  the  plaintiff  to  abide  by,  and  also  that,  as 
the  policy  embraced  several  interests,  there  was  no  mutu- 
ality between  it  and  the  obligation  made  to  the  defendants. 
The  present  question  has  never  been  distinctly  decided ; 

(a)  6  M.  &  W.  622.  603. 

(6)  9  M.  &  W.  458.  (d)  10  Ad.  &  £11.  21 ;  2  Per. 

(c)  4  Bing.  N.  C.  714 ;  6  Scott,      &  D.  237. 
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Exch.  of  Pleat,  but  there  is  no  reason  why  the  defendant  should  not  be 
1843^     allowed  to  set  off  that  the  plaintiffs  are  indebted  to  him  in 
a  greater  amount  on  the  policy,  than  he  is  indebted  to 
them  for  premiums  and  for  money  paid. 

Lord  Abingeb,  C.  B. — My  opinion  is  against  the  plea; 
yet,  as  there  is  some  doubt  about  it,  the  question  had  bet- 
ter, perhaps,  be  put  upon  the  record  and  argued  on  de- 
murrer. The  rule  must  therefore  be  absolute  to  set  aside 
the  judgment,  but  without  costs. 

Parke,  B. — In  Cumming  v.  Forester  (a),  it  appears  to 
have  been  thought  that,  in  an  action  by  the  underwriter 
against  the  assured  for  premiums,  the  latter  could  not  set 
off  unliquidated  losses  happening  upon  policies:  but  that  is 
only  a  dictum;  as  the  case  was  decided  on  another  ground. 
Koster  v.  Ectson  (b)  affords  a  semblance  of  authority  in 
support  of  the  defendant's  position.  It  was  there  held 
that  the  defendants,  who  were  insurance  brokers,  might, 
in  an  action  brought  against  them  by  the  assignees  of  an 
underwriter  who  had  become  bankrupt,  for  premiums,  set 
off  losses  and  returns  on  policies  effected  in  the  name  of 
their  own  firm;  such  losses  and  returns  having  become 
due  on  those  policies  before  the  time  when  the  bankrupt 
stopped  payment,  though  they  had  not  been  adjusted  by 
the  bankrupt,  but  only  by  the  other  underwriters,  be- 
tween the  time  of  his  stopping  payment  and  committing 
the  act  of  bankruptcy,  on  which  adjustment  the  defendants 
had  given  their  principals  credit  for  the  amount. 

Alderson,  B. — I  agree  that  under  the  circumstances 
the  rule  ought  to  be  made  absolute,  although  I  have  some 
difiSculty  in  seeing  how  the  defendant's  claim,  which  is 
altogether  uncertain,  can  be  made  the  subject  of  a  set-off. 

RoLFE,  B.,  concurred. 

Rule  absolute. 

(a)  1  M.  &  Selw.  494.  (6)  2  M.  &  Selw.  112. 


I 
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Stch.  of  Pleat, 
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^  ^  May  U. 

N  this  case  Peiersdorff  shewed  cause  against  a  rule  ob-  Where,  in  an 
tained  by  E.  V.  fFUHams,  for  judgment  as  in  case  of  a  non-  ^^tit^sevlrli' 
suit.    The  action  was  in  covenant,  and  there  were  several  breaches  were 

'  alleged  m  the 

breaches  alleged  in  the  declaration^  to  which  there  were  declaration,  to 
separate  pleas.     Some  of  these  were  demurred  to^  and  on  were  separate 
the  others  issues  of  fact  were  joined.    The  demurrers  were  5|Jh"h  w"e  de- 
argued^  and  judgment  given  for  the  defendant.  The  plain-  mo^jed  to,  and 

on  the  others 

tiff  not  having  proceeded  to  the  trial  of  the  issues  of  fact^  issues  of  fact 
the  present  rule  was  obtained.     It  appeared  by  the  plain-  rnd*judgraent 
tiff's  affidavit,  that  since  the  issues  were  joined  the  defend-  ^*^Jn^fo  **^e 
ant  had  become  bankrupt,  and  Petersdarff,  on  behalf  of  defendant  on 

^ii«>tfv*/«ti  -r  11    *b*  demurrers, 

the  plaintiff,  offered  a  stet  processus.    It  was  contended  the  plaintiff  did 
on  behalf  of  the  defendant,  that,  inasmuch  as  his  right  to  2?ii^i?A\hr 
the  costs  of  the  demurrer  had  already  accrued,  the  stet  pro^  **?"*■  ^°  ^^^ 

J  '  ^         whereupon  the 

cessvs  should  only  extend  to  the  issues  of  fact,  leaving  the  defendant  ob- 
defendant  to  recover  his  costs  of  the  demurrers.    And         for  judgment  as 

in  case  of  a 
nonsuit:  but 

Pabke,  B.,  was  of  this  opinion :  but  as  there  might  be  a  the  defendant 

_.  „      1       .  .  -  -  .  .  having  become 

dimculty  m  point  of  form  m  entenng  a  stet  processus  to  bankrupt  since 
only  a  part  of  the  record,  it  was  agreed  that,  as  to  those  joined'^a'ster* 
parts  of  the  declaration  to  which  the  issues  of  fact  ex-  p^***.T  ''f* 

^  offered  by  the 

tended,  the  plaintiff  should  enter  a  nolle  prosequi,  the  de-  plaintiff;  it  was 

fendant  consenting  that  the  plaintiff  should  be  liable  to  much  as  the 

no  costs  on  such  nolle  prosequi.  r4h"to"the 

Rule  accordingly.  ^^^  o^J*»«  ^«- 

^  *'  murrer  had  al- 

ready accrued, 
the  stet  processus  could  only  extend  to  the  issues  of  fact,  leaving  the  defendant  to  recover 
his  costs  of  the  demurrer.  There  being,  however,  a  difficulty  as  to  entering  a  stet  processus 
to  a  part  of  the  record,  it  was  agreed  that  the  plaintiff  should  enter  a  nolle  prosequi  as  to 
such  parts  of  the  declaration  as  related  to  the  issues  of  fact,  the  defendant  consenting  that  the 
plaintiff  should  not  be  liable  to  costs  on  the  nolle  prosequi. 

(a)  This  case  occurred  before  Parke,  B.,  sitting  alone. 
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April  19.  HOETON  V.  RiLEY. 

Where  the  de-    ASSUMPSIT  for  monev  paid,  and  on  an  account  stated, 

fen  dan  t,  being  .  n*        t,        %  '  i   t^    t* 

a  creditor  of  the  Plcas,  non  assumpsit,  and  a  set-off.  At  the  tnal  before 
tewd' into  a'  Alderson,  B.,  at  the  last  Warwick  Assizes,  it  appeared  that 
composiiion  ^hc  plaintiflF  had  entered  into  a  composition,  by  deed,  with 
other  creditors,  his  Creditors,  of  whom  the  defendant  was  one,  to  pay  them 
in  the  pound,  a  Composition  of  10«.  in  the  ponnd  upon  their  respectiire 
men7whh*ti«r'  ^®^^^  ^7  instalments  to  be  secured  by  bills  of  exchange  at 
plaintiff  that  he  three,  six,  and  nine  months.  The  defendant  signed  the  com- 

would  give  the  •  •         ^      •■  -i  •       -i    <• 

defendant  his  position  deed,  and  received  the  composition,  upon  a  private 
notefor^the  stipulation  with  the  plaintiff,  that  the  excess  of  his  debt  be- 
th"d*bt*'  h^  h  y^"^  *^®  composition  should  be  secured  to  him  by  the  joint 
the  defendant  promissory  note  of  the  plaintiff  and  two  sureties,  which  the 
his  own  hands;  defendant  agreed  that  he  would  keep  in  his  own  hands. 
wMacco?dh?giy  '^^^  ^°*®  ^^  accordingly  given,  but  was  negotiated  by  the 
given,  and  the    defendant,  and  was  paid  by  the  plaintiff  to  the  holder  on 

composition  ,  ,  sr  ^  r 

paid  to  the  de-  its  becoming  due :  and  the  present  action  was  brought  to 

hTnegoUated  i*ecover  back  from  the  defendant  the  sum  of  £384,  the 

noterthThoWer  ^^^^^^  »<>  V^^  ^7  *^®  plaintiff  in  satisfaction  of  the  note, 

of  which  en-  It  was  Contended  for  the  defendant,  that  the  action  could 

forced  payment  ••iii-i  t*« 

from  the  plain-  uot  be  maintained,  and  that  the  authority  of  the  case  of 

tiff'      TTelA 

that  the  plain-  Smith  V.  Cuff{a),  which  was  referred  to  on  behalf  of  the 
co^w  Wk  *  plaintiff,  had  been  questioned  in  later  cases.  The  learned 
from  the  de-  Judge  reserved  the  point,  and  a  verdict  was  found  for  the 
so  paid  by  him  plaintiff,  damages  £384,  leave  being  reserved  to  the  de- 
!;!«!.!.*«^?^  ^°'  fendant  to  move  to  enter  a  verdict  for  him  on  the  first 

money  paid. 

issue. 


Humfrey  now  moved  accordingly. — If  the  case  of  Smith 
V.  Cuff  {a)  be  sustained,  it  is  no  doubt  an  authority  for  the 
plaintiff:  but  after  the  doubts  expressed  in  Bradshawy. 

(a)  6  M.  &  Sel.  160. 
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Brad8haw(a)  and  Wihon  v.  Ray  (i),  it  can  hardly  be  con-  Exeh.  of  pu<u^ 

sidered  a  binding  authority.    Lord  EUenborough  puts  the     ^.^ *  ^ 

case  as  not  being  a  case  of  par  delictum^  but  of  oppression  Horton 
on  the  one  side  and  submission  on  the  other.  But  surely  riut. 
it  is  no  more  a  case  of  oppression  than  where  a  man  goes  to 
discount  a  bill^  and  submits  to  the  terms  imposed  upon 
him  as  the  price  of  it.  When  the  debtor  has  bought  his 
bargain  with  the  creditor,  he  ought  to  pay  the  price  of 
it.  Besides,  the  plaintiff  cannot  recover  except  by  means 
of  the  illegal  contract,  to  which  he  was  himself  a  party, 
in  fraud  of  the  other  creditors.  Collins  v.  Blantem  (c). 
[Parke,  B. — It  is  like  the  case  of  a  creditor  of  a  bankrupt 
who  receives  money  to  sign  his  certificate ;  there  the  latter 
may  recover  it  back,  yet  both  are  violating  the  law.]  If 
the  plaintiff  had  paid  money  directly  to  the  defendant,  he 
clearly  could  not  have  recovered  it  back,  according  to  WH- 
son  V.  Ray.  Tbmery.  Hook  {€f)  must  be  considered  to  have 
been  overruled  by  that  case.  [Alderson,  B. — Here  there  was 
an  express  agreement  that  the  note  should  remain  in  the 
defendant's  hands.  This  was  a  payment  which  was  not 
only  involuntary,  but  also  contrary  to  the  agreement  of 
the  parties.]  It  can  hardly  be  said  that  the  law  raises  an 
implied  contract  whereby  this  becomes  a  payment  to  the 
use  of  the  defendant,  when,  in  order  to  prove  it,  the  plain- 
tiff is  compelled  to  shew  an  illegal  contract,  against  the 
policy  of  the  law. 

Lord  Abinger,  C.  B. — ^The  agreement  in  this  case  makes 
it  even  stronger  than  Smith  v.  Cuff,  which  is  expressly  in 
point.  I  see  no  reason  why  we  should  depart  from  that 
decision. 

Parke,  B. — These  facts  would  have  formed  a  good  de- 

(a)  9  M.  &  W.  29.  (c)  2  Wils.  341. 

(b)  10  Ad.  &  E.  82  ;  2  P.  &  {d)  Dowl.  &  Ry.  N.  P.  C.  27. 
D.  253. 
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£xch,  of  Pieai,  fence  to  an  action  by  the  defendant  upon  the  note  against 
the  plaintiff.  Then  the  defendant  hands  the  note  over  to 
a  third  partv^  and  so  prevents  the  plaintiff  from  availing 
himself  of  that  defence.  The  plaintiff  is  thereby  compelled 
to  pay  the  money^  contrary  to  the  agreement  of  the  parties, 
and  he  has  a  right  to  recover  it  back  from  the  defendant. 

Alderson,  B.,  and  Bolfe,  B.,  concarred. 

Bule  refused. 


Ogden  and  Another,  Assignees  of  ,  an  Insolvent 

^pril  28.  Debtor,  v.  Stone. 

Wherca  trader,  ASSUMPSIT  for  money  had  and  received  by  the  de- 
^m  drcilS!^^'  fendant  to  the  use  of  the  insolvent  before  his  insolvency, 
stances,  makes    fQp  money  had  and  received  to  the  use  of  the  plaintiffs  as 

a  voluntary  ^  " 

payment  to  a     assignees,  and  on  an  account  stated  with  them  as  as- 

creditor,  con-         -  'n^  -. 

tempiating  at     sigueos.    Plea,  uou  assumpsit. 

Ihe  takiVthe"      ^^  *^®  *^™^  ^^*^'®  CoUman,  J.,  at  the  last  Liverpool  As- 

benefit  of  the     sizcs,  it  appeared  that  the  defendant  was  the  trustee  under 

Insolvent  Act,       -      .  .  ,  .  ,  ,  . 

or  his  being  the  lusolvenrs  mamage  settlement,  which  was  executed  m 
rupt^'ifhea'f.  November,  1840,  and  by  which  the  sum  of  £800  was  set- 
terwards  peti-    ^ig^  ^o  the  use  of  the  wife  for  life,  with  remainder  to  the 

tions  for  relief  '         ^ 

under  the  In-  husbaud  during  his  life  or  solvency ;  with  a  provision  that, 
assignees  under  upou  his  insolvency  or  bankruptcy,  the  interest  should 
mayrewvw  ^  accumulate,  and  upon  his  death  the  whole  fund  should  be 
back  the  money  divided  amougst  the  children  of  the  marriage.     The  deed 

so  paid ;  so,  if  °  ^  ° 

he  afterwards  contained  a  powcr  to  the  wife,  by  writing  under  her  hand, 
ruptrihe  assig-  to  authorize  and  direct  the  trustee  to  lend  the  money  to 
°!*fA"  *'"^'     the  husband  on  sufficient  security.     In  March  1841,  she 

ruptcy  may  "  ' 

recover  it  back,  gave  the  defendant  an  authority  accordingly,  and  the  dE800 
was  thereupon  advanced  by  the  defendant  to  the  insolvent, 
on  the  security  of  his  warrant  of  attorney.  On  the  30th 
October  1841,  the  latter  petitioned  the  Insolvent  Debtors' 
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Court  for  his  discharge  under  the  act^  and  on  the  80th  Bxeh.  of  PUas, 
May,  1842,  went  to  prison.     Upon  his  insolvency  occur-  '  ^ 

ring,  it  was  discovered  that  the  warrant  of  attorney  had  not  Ooobn 
been  filed  in  due  time,  as  required  by  the  3  Geo.  4,  c.  89,  stosi. 
so  that  it  became  void  upon  his  insolvency.  The  defend- 
ant thereupon  made  application  to  him  for  the  repayment 
of  the  money ;  and  on  the  21st  and  25th  of  October,  1841, 
the  insolvent  made  payments,  amounting  to  the  sum  of 
£872,  in  discharge  of  the  principal  sum  of  £800,  of  in- 
terest since  the  advance  to  him,  and  of  the  bill  of  costs 
of  the  attorney  who  prepared  the  warrant  of  attorney; 
and  this  action  was  brought  by  the  assignees  to  recover 
back  that  sum,  on  the  ground  that  these  were  payments 
made  by  the  insolvent  voluntarily,  and  with  the  view  and 
intention  of  taking  the  benefit  of  the  Insolvent  Debtors' 
Act,  and  so  fraudulent  and  void  within  the  stat.  1  &  2  Vict 
c.  110,  s.  59  (a).  There  was  evidence  to  shew,  that,  at  the 
time  when  the  insolvent  filed  his  petition,  certain  of  his 
creditors  had  threatened  to  take  out  a  fiat  in  bankruptcy 
against  him,  and  also  that  negotiations  had  been  on  foot 
for  a  distribution  of  his  remaining  efi'ects  for  the  benefit  of 
his  creditors,  upon  their  giving  him  a  release.  The  learned 
Judge,  in  summing  up,  left  it  to  the  jury  to  say  whether 

(a)  Which  enacts,  ^*  that  if  any  declared  fraudulent  and  void,  as 
prisoner  shall,  before  or  after  his  or  against  the  provisional  or  other  as- 
her  imprisonment,  being  in  insol-  signee  or  assignees  of  such  prisoner 
vent  circumstances,  voluntarily  con-  appointed  under  this  act ;  provided 
vey,  assign,  transfer,  charge,  de-  always,  that  no  such  conveyance, 
liver,  or  make  over  any  estate,  real  assignment,  transfer,  chaise,  deli- 
or  personal,  security  for  money,  very,  or  making  over,  shall  be  so 
bond,  bill,  note,  money,  property,  deemed  fraudulent  and  void,  unless 
goods  or  effects  whatsoever,  to  any  made  within  three  months  from  the 
creditor  or  creditors,  or  to  any  per-  commencement  of  such  imprison- 
son  or  persons  in  trust  for,  or  to  or  ment,  or  with  the  view  or  intention 
for  the  use,  benefit,  or  advantage  by  the  party  so  conveying,  assign- 
of  any  creditor  or  creditors,  every  ing,  transferring,  charging,  deli- 
such  conveyance,  assignment,  trans-  vering,  or  making  over,  of  petition- 
fer,  charge,  delivery,  and  making  ing  the  said  Court  for  his  discharge 
over,  shall  be  deemed  and  is  hereby  from  custody  under  this  act.*' 
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vent  circumstances,  volontarily,  or  bon&  fide  in  consequence 
OoDBH       of  the  defendant's  pressure :  and  they  found  a  verdict  for 
Stonk.       the  plaintiffs,  damages  £872. 
In  this  Term  (April  25), 

Baines  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion.— The  learned  Judge  ought  to  have  stated  to  the  jury, 
that,  in  order  to  avoid  these  payments  on  the  ground  that 
the  defendant  had  at  the  time  the  view  and  intention  of 
petitioning  the  Insolvent  Debtors'  Court,  it  must  appear 
that  he  contemplated  that  as  the  necessary  result  of  his 
then  situation,  and  not  as  one  of  several  alternatives.  It 
did  not  appear  that  he  contemplated  becoming  an  insol- 
vent debtor  more  than  being  made  a  bankrupt.  To  avoid  a 
payment  under  this  statute,  it  must  be  shewn  that  the  party 
intended  to  defeat  the  distribution  of  his  effects  under  the 
Insolvent  Act.  [^Parke,  B. — I  think,  upon  the  evidence, 
he  must  be  taken  to  have  intended  to  petition  the  In- 
solvent Debtors'  Court,  if  he  were  not  intercepted  by  his 
creditors  making  him  a  bankrupt.]  The  question  is,  whe- 
ther that  is  sufficient  to  satisfy  the  statute.  [Parke,  B. — 
Yes ;  he  appears  to  have  contemplated  an  application  under 
the  Insolvent  Act,  so  far  as  depended  on  himself,  if  others 
did  not  take  other  steps  against  him.  According  to  your 
argument,  neither  the  insolvent  nor  the  bankrupt  assig- 
nees could  sue.  AldersoUf  B. — Is  not  the  true  construction 
this, — ^that  if  amongst  other  renUts  the  party  contemplates 
insolvency,  and  makes  the  payment  to  defeat  an  equal  dis- 
tribution of  his  effects  among  his  creditors,  that  is  suffi- 
cient ?  Parke,  B. — If  he  does  it,  contemplating  either 
bankruptcy  or  insolvency,  then,  if  insolvency  intervenes, 
the  insolvent  assignees  are  entitled  to  sue ;  if  bankruptcy, 
the  assignees  in  bankruptcy.]  But  here  the  case  includes 
not  only  those  two  alternatives,  but  also  that  of  the  execu- 
tion of  a  composition  deed,  and  so  resembles  the  case  of 
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Fidgeon  v.  Sharp  (a).     {Rolfe^  B. — ^That  would  always  be  -fi't*.  of  Pleat, 
an  alternative,  express  or  implied.]— He  then  urged  that 
the  verdict  was  contrary  to  the  evidence,  and  that  there 
ought  on  that  ground  to  be  a  new  trial. 

The  Court  took  time  to  consult  Coltman,  J.,  and  on  this 
day  intimated  that  no  rule  would  be  granted. 

Rule  refused. 


Ogden 

V. 

Stonb. 


(a)  5  Taunt.  359  ;  1  Marsh.  196  ;  2  Rose,  153. 


GouoH  and  Another,  Assignees  of  Benjamin  and  William 
Cribb,  Bankrupts,  v.  Bobert  Cribb. 


May  6. 


cuted  to  the 
defendant  a 
warrant  of  at- 
torney, subject 
to  a  defeasance, 


vyASE. — The  first  count  of  the  declaration  stated,  that  in  case  by  as- 
before  the  committing  of  the  grievances  by  the  defendant  bankrupt,  the 
next  mentioned,  and  before  the  said  Benjamin  Cribb  and  gt"^^a*that  be- 
"William  Cribb  became  bankrupts,  they  had  jointly  executed  ^°'«  the  bank- 

^  "  "  "^  ruptcy,  C.  exe- 

and  delivered  to  the  defendant  a  certain  warrant  of  attor- 
ney, bearing  date  the  16th  of  May,  1840  [describing  it], 
which  said  warrant  of  attorney  was  and  is  subject  to  a  cer- 
tain memorandum  or  defeazance,  whereby  it  was  declared  «tating  that  it 

-         .  .  1.11        "'*•  given  to 

that  it  was  given  to  secure  the  payment  to  him  the  de-  secure  the  pay- 
ment to  the  de- 
fendant of  a 
certain  sum,  to  wit,  23/.  17«.,  balance  of  sccount,  and  of  any  other  sums  which  the  defendant 
might  be  called  upon  to  pay  under  guarantee  &c.,  for  C. ;  and  alleged,  that,  although  at  the 
time  of  executing  the  warrant  of  attorney,  the  defendant  had  not  entered  into  any  guarantee 
&C.  for  C,  nor  ever  became  liable  to  pay  any  sum  of  money  on  his  behalf,  and  although, 
at  the  time  of  executing  the  warrant  of  attorney,  a  small  sum  of  money,  to  wit,  the  sum 
of  money  as  aforesaid,  and  no  more,  was  due  from  C.  to  the  defendant  on  the  warrant  of 
attorney  and  defeazance,  and  it  was  the  defendant's  duty  to  issue  execution  for  that  sum  only, 
being  such  balance  as  aforesaid,  with  interest,  &c.,  and  no  more ;  yet  the  defendant  wrongfully 
caused  awritof  fi.  fa.  to  be  issued,  founded  upon  the  Judgment  entered  up  on  the  said  warrant  of 
attorney,  indorsed  to  levy  103/.  lOt.  for  debt,  costs,  &c.,  under  which  the  goods  of  C,  of  value 
suflBcient  to  satisfy  that  sum,  were  seized  and  sold  before  the  bankruptcy,  and  thereby  wholly 
lost  to  the  plaintiffs  as  assignees.  To  this  declaration  the  defendant  pleaded  not  guilty,  and 
that,  after  the  time  of  executing  the  warrant  of  attorney,  and  before  the  execution,  a  large  sum 
of  money,  to  wit,  j^lOO,  was  due  from  C.  to  the  defendant  upon  the  warrant  of  attorney  and 
defeazance,  in  addition  to  the  said  balance  of  account  in  the  declaration  mentioned,  on  which 
issues  were  joined  :~/re/i/,  that,  on  these  pleadings,  it  was  incumbent  on  the  plaintiffs,  in  order  to 
recover  in  the  action,  to  prove  that  no  more  was  due  to  the  defendant  than  23/.  17f.|  the  balance 
of  account  mentioned  in  the  declaration. 
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Bxeh.  of  Pleat,  fendaut  of  a  certain  sum  of  money^  to  wit,  the  sum  of  28/. 
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\78.  \^d.y  balance  of  account  up  to  the  day  aforesaid,  and 
GouoH  aigo  for  any  sum  or  sums  of  money  which  the  defendant 
Cribb.  might  be  liable  to,  or  might  be  called  upon  to  pay,  by 
reason  or  in  consequence  of  any  guarantee,  responsibility, 
or  bond,  or  otherwise,  which  he  had  entered  into  for  them 
the  said  B.  Cribb  and  W.  Cribb,  and  for  any  sum  or  sums 
of  money  which  might  at  any  time  thereafter  become  doe 
from  them  the  said  B.  Cribb  and  W.  Cribb  on  their  joint 
account  to  the  defendant ;  and  whereby  it  was  further  de- 
clared, that  those  presents  should  not  be  a  security  to  the 
defendant  for  any  sum  or  sums  of  money  exceeding  in  the 
whole  the  sum  of  £100. — There  was  then  an  averment  of 
the  due  filing  of  the  warrant  of  attorney,  pursuant  to  the 
statute  3  Geo.  4,  c.  39,  and  of  judgment  having  been  en- 
tered up  thereon,  on  the  4th  June,  1842,  before  the  bank- 
ruptcy, for  £200,  and  3/.  10*.  costs. — And  although,  at 
the  time  of  executing  the  said  warrant  of  attorney,  the  de- 
fendant had  not  entered  into  any  guarantee,  responsibility, 
or  bond,  or  other  security,  or  anywise  become  bound  or 
liable  for  or  on  behalf  of  the  said  B.  Cribb  and  W.  Cribb, 
nor  was  then  liable  to  pay,  nor  had  he  ever  been  liable  or 
called  on  to  pay,  any  sum  of  money  for  or  on  behalf  of  the 
said  B.  Cribb  and  W.  Cribb,  by  reason  or  in  consequence 
of  any  such  guarantee,  &c. ;  and  although,  from  the  time  of 
executing  the  said  warrant  of  attorney  hitherto,  no  sum  or 
sums  of  money  had  become  due  from  them  the  said  B. 
Cribb  and  W.  Cribb  on  their  joint  account  to  the  defend- 
ant ;  and  although,  at  the  time  of  the  committing  of  the 
grievances,  &c.,  a  small  sum  of  money,  to  wit,  the  sum  of 
money  as  aforesaid,  and  no  more,  was  due  and  owing  from 
the  said  B.  Cribb  and  W.  Cribb  to  the  defendant,  by  virtue 
of  the  said  warrant  of  attorney  and  of  the  said  defeazance 
thereon;  and  although,  upon  the  occasion  of  the  defendant 
causing  and  procuring  the  writ  of  fieri  facias  hereinafter 
next  mentioned  to  be  issued,  it  was  his  duty,  by  reason  of 
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the  premises,  and  according  to  the  terms  and  condition  of  Exeh,  of  Pleat 
the  said  warrant  of  attorney  and  defeazance,  to  have  caused  ^ 

and  procured  the  said  writ  to  be  indorsed  to  levy,  besides  Gouoh 
costs  of  suit,  &c.,  only  the  aforesaid  sum,  being  such  cbxbb. 
balance  as  aforesaid,  with  interest,  &c.,  and  no  more  :  yet 
the  defendant,  well  knowiug  the  premises,  but  contriving 
and  intending  to  injure  and  aggrieve  in  that  behalf  the 
said  B.  Cribb  and  W.  Cribb,  afterwards,  and  before  they 
became  bankrupts,  to  wit,  on  the  22nd  August,  1842, 
wrongfully  and  unjustly  caused  and  procured  a  certain  writ 
of  fieri  facias  to  be  issued,  &c.,  founded  on  the  said  judg- 
ment so  entered  up  under  colour  and  pretence  of  the  said 
warrant  of  attorney,  &c.  [stating  a  fi.  fa.  against  B.  and  W. 
Cribb,  for  £200  debt  and  3/.  10«.  costs],  and  then  wrong- 
fully and  injuriously  caused  and  procured  the  said  writ  to 
be  indorsed  to  levy  103/.  10«.,  as  being  due  upon  the  said 
warrant  of  attorney  and  judgment,  and  interest  thereon 
from  &c.,  besides  sheriff's  poundage,  &c.  &c. ;  and  after- 
wards, and  before  the  said  B.  Cribb  and  W.  Cribb  became 
bankrupts,  wrongfully  and  unjustly  caused  the  said  writ,  so 
indorsed  as  aforesaid,  to  be  delivered  to  &c.,  being  sheriff 
of  Middlesex,  and  then  caused  and  procured  certain  goods 
and  chattels  of  great  value,  to  wit,  of  value  sufSlcient  to 
satisfy  the  said  sum  of  money  and  interest,  &c.,  the  same 
then  being  the  goods  and  chattels,  and  in  the  lawful  pos- 
session of  the  said  B.  Cribb  and  W.  Cribb,  (and  which,  had 
the  same  not  been  taken  in  execution  in  manner  herein- 
after mentioned,  would,  upon  the  bankruptcy  of  the  said 
B.  Cribb  and  W.  Cribb,  and  upon  the  plaintiffs  being 
appointed  such  assignees  as  aforesaid,  have  come  to  the 
hands  of  the  plaintiffs  as  part  of  the  estate  and  effects  of 
them  the  said  B.  Cribb  and  W.  Cribb),  to  be  seized  and 
taken  in  execution,  and  sold  and  disposed  of  by  the  said 
sheriff,  under  colour  and  pretence  of  the  said  writ,  for  and 
towards  payment  and  satisfaction  of  the  said  sum  of  103/. 
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E^th,  (f  Piea»i  10*.  &c. :  whereby  the  said  goods  and  chattels  have  been 
^     and  still  are  wholly  lost  to  the  plaintiffs,  as  such  assignees 

GouoH       as  aforesaid,  &c. 
ft, 

Ckibb.  The  second  coant  was  for  causing  a  second  writ  of  testa- 

tum fi.  fa.  to  issue  against  the  bankrupts,  indorsed  to  levy 
75/.  13*.  9c?.,  after  the  balance  in  the  first  count  mentioned 
had  been  paid  and  satisfied  to  the  defendant.  There  were 
also  two  counts  in  trover. 

The  defendant  pleaded  not  guilty ;  and  also,  to  the  first 
count,  that  after  the  time  of  executing  the  said  warrant  of 
attorney,  and  before  and  at  the  time  of  the  committing  of 
the  said  supposed  grievances,  a  large  sum  of  money,  to  wit, 
the  sum  of  £100,  was  due  from  the  said  B.  Cribb  and  W. 
Cribb,  on  their  joint  account  to  the  defendant,  by  virtue  of 
the  said  warrant  of  attorney  and  defeazance,  in  addition  to 
the  said  balance  of  account  in  that  count  mentioned ;  con- 
cluding to  the  country.  And  to  the  second  count,  that  after 
the  executing  of  the  said  warrant  of  attorney,  and  before 
the  issuing  of  the  said  writ  of  fi.  fa.  in  the  second  count 
mentioned,  the  balance  on  the  first  count  mentioned  was 
not  paid  or  satisfied  to  the  defendant,  in  manner  and  form, 
&c. :  concluding  to  the  country.  There  were  also  other 
pleas,  traversing  material  allegations  in  the  declaration, 
but  which  it  is  not  necessary  for  the  purpose  of  this  report 
to  state. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Hert- 
ford Assizes,  the  proceedings  under  the  fiat  against  B. 
and  W.  Cribb  having  been  proved,  the  deposition  of  the 
defendant  before  the  commissioner  of  bankruptcy,  on  the 
last  examination  of  the  bankrupts,  was  tendered  in  evidence 
for  the  plaintiffs.  It  appeared  that  the  defendant  had  been 
examined  also  at  two  former  hearings  before  the  commis- 
sioner ;  and  it  was  contended  on  his  behalf,  that  his  deposi- 
tions on  those  occasions  also  should  be  put  in  together  with 
the  other.    The  Lord  Chief  Justice  overruled  the  objection. 
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on  the  ground  that  the  latter  contained  no  reference  to  the  B*ek,^^  Pleas, 
former  examinations^  and  it  was  accordingly  read.  It  did 
not  however  appear  from  it^  nor  was  any  other  endence 
given  to  prove^  that  a  lai^er  sum  was  not  due  from  the 
bankrupts  to  the  defendant,  at  the  time  of  the  execution, 
upon  the  warrant  of  attorney,  than  that  alleged  in  the  de- 
claration, viz.  28/.  178.  It  was  insisted  however  for  the 
plaintiffs,  that  upon  the  issue  on  not  guilty,  it  was  admitted 
that  that  sum  alone  was  due  upon  the  warrant  of  attorney, 
and  that  the  only  fact  in  issue  was,  whether  the  defendant 
issued  the  execution  for  the  1032.  10«.  The  Lord  Chief 
Justice,  in  summing  up,  left  it  to  the  jury  to  say  whether 
the  plaintiffs  had  made  out  to  their  satirfaction  that  the  de- 
fendant took  out  the  execution  when  only  23/.  10«.  was 
due.  The  jury  found  a  verdict  for  the  plaintiffs  on  the 
first  and  second  counts  of  the  declaration,  with  £150 
damages,  and  were  discharged  by  consent  as  to  the  third 
and  fourth  counts. 

Early  in  this  term,  Ckafmell,  Seijt.,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had;  on  the  grounds,  first,  that  there  was  no  evi- 
dence to  go  to  the  jury  in  support  of  the  first  count  of 
the  declaration ;  secondly,  that  upon  the  second  count  the 
verdict  was  contrary  to  the  evidence;  and  thirdly,  that 
the  defendant's  examination  ought  not  to  have  been  re- 
ceived in  evidence. 

Plait  and  E.  James  (with  whom  was  also  Thesiger)  now 
shewed  cause. — The  first  count  was  supported  by  the  evi- 
dence. [Alderson,  B. — It  did  not  appear  that  more  was 
not  due  than  the  23/.  1 7«.]  It  is  submitted  that  that  was 
not  in  issue  under  the  plea  of  not  guilty,  but  only  whether 
the  defendant  made  the  levy  alleged  in  the  declaration. 
It  is  like  the  case  of  an  action  for  a  false  return,  where  all 
that  is  in  issue  under  not  guilty  is,  whether  the  defendant 

VOL.  xt.  L  L  u.  w. 
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ErdL  qf  Pleat,  made  the  return  alleged :  Wright  y.  Laiman,  {a),  Lewi$  v. 
^^'  ^  Alcock  {b).  The  prefatory  allegations  in  both  cases  are 
precisely  the  same.  All  that  the  defendants  say  by  their 
plea  of  not  guilty  in  this  case  is^  that  they  are  not  guilty 
of  making  a  levy  on  the  bankrapts'  effects  to  the  amount 
of  103/.  10s.  [Alderson,  B. — Is  not  the  torong/klaet  the  is- 
suing of  execution  for  a  larger  sum  than  28/.  17s.  ?  Parker 
B. — Is  it  not  as  if  the  plea  had  concluded  with  a  special 
traverse  of  the  fact  that  the  defendant  had  entered  into  a 
guarantee  for  any  sum  beyond  the  23/.  17s.  ?  Under  the 
old  plea  of  not  guilty^  you  must  have  given  some  evi- 
dence that  no  more  was  due  than  23/.  17s.  The  question 
is^  does  the  defendants  taking  an  affirmative  issue  alter 
the  burden  of  proof?]  The  plaintiffs  could  hardly  be 
bound  to  prove  the  negative  of  the  defendant's  affurmative 
allegation.  [Poirkej  B. — It  is  in  form  an  affirmative  issue^ 
but  in  reality  it  is  a  negative  of  the  material  allegation  in 
the  declaration^  that  no  greater  sum  was  due.  Alderson, 
B. — Suppose  the  second  special  plea  alone  were  on  the 
record^  and  no  evidence  were  given  on  either  side,  the 
Judge  must  have  directed  a  verdict  for  the  defendant, 
because  the  plaintiff  did  not  establish  the  fact  necessary  to 
sustain  his  case,  that  the  guarantee  was  given  for  no  more 
than  23/.  17s.']  At  all  events,  the  plaintiffs  are  entitled  to 
retain  their  verdict  on  the  second  count  of  the  declaration. 
[Aldersan,  B. — How  can  you  sever  the  damages,  which  are 
imcertain  on  each  count  ?] 

Bovill  (with  whom  was  Channett,  Serjt),  contra,  was 
stopped  by  the  Court. 

Parke,  B. — ^There  is  no  doubt  that  on  these  pleadings 
the  burden  of  proof  is  not  altered,  but  still  rests  on  the 
plaintiffs.  Taking  the  not  guilty  and  the  special  pleas 
together,  they  amount  to  the  same  as  the  old  plea  of  not 
guilty.     The  burden  of  proof,  therefore,  being  on  the 

(a)  2  M.  &  W.  739.  «  (6)  3  M.  &  W.  188. 
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plaintiffs,  the  learned  Judge  ought  to  have  told  the  jury  Bteh,  of  PUas^ 
that  there  was  no  evidence  to  support  the  first  count,  inas- 
much  as  there  was  no  evidence  that  no  more  was  due  to 
the  defendant  than  28/.  178.  at  the  time  of  his  issuing 
execution  on  the  warrant  of  attorney.  The  rule  must 
therefore  be  absolute  for  a  new  trial. 


The  rest  of  the  Court  concurred. 


Rule  absolute. 


Skingley  v.  Surridoe  and  Another. 


it%il. 


and  detaining  the  same  against  sureties  and  pledges. 

Avowry  and  cognizance,  that  the  defendants  took  and 
detained  the  said  goods  and  chattels  under  and  by  the  au- 


Replevin  for  taking  the  plaintiff's  goods  and  chattels  The  goods  of 
in  the  parish  of  Oreat  Coggeshall,  in  the  county  of  Essex,  warden  are 

liable  to  be 
seised  under  a 
distress  made 
by  order  of  the 
other  church - 

thority  of  a  certain  act  of  Parliament,  (43  Eliz.  c  2,  s.  19),  the  overseers 
and  according  to  the  tenor,  purport,  and  effect  thereof.         due*from'wm* 
Plea  in  bar,  that  the  defendants  of  their  own  wrong,  and  ''here  the  rate 

.  ,  ,  *  «         ,         ^         ,    has  been  legally 

Without  the  cause  or  matter  of  excuse  alleged,  took  and  demanded,  and 
detained  the  said  goods  and  chattels  of  him  the  plaintiff:  Jl^fuwd ;^  buHf 
upon  which  issue  was  joined.  wa^^^nti"**" 

At  the  trial  before  Patteson,  J.,  at  the  last  assizes  for  the  charged  him. 
county  of  Essex,  it  appeared  that  the  plaintiff  was  one  of  count  with  the 

rate  as  received, 
to  apply  it  to  parochial  purposes,  the  justices  (who  act  judicially  in  such  cases),  in  the  exercise 
of  their  dUscretion,  may  refuse  to  grant  a  warrant. 

Where  a  party  was  elected  to  be  assistant  overseer  of  the  poor  of  a  parish  by  the  vestry,  under 
59  Geo,  8,  c.  12,  s.  7,  and  was  appointed  asslsUnt,  by  the  warrant  of  two  justices,  to  perform 
the  duties  of  overseer ;  but  the  resolution  of  the  vestry  electing  him  did  not  specify  the  duties 
to  be  performed  by  him : — Held^  that  this  was  an  appointment  within  the  statute ;  for  though  it 
did  not  in  express  terms,  yet  it  did  by  necessary  implication,  specify  the  duties  to  be  performed, 
as  it  necessarily  implied  that  the  parishioners,  by  electing  him,  meant  him  to  be  assistant  over- 
seer in  all  respecu,  and  to  perform  all  the  duties  of  an  overseer. 

A  warrant  of  distress  directed  the  officer  to  levy  the  sum  of  28/.  5t,  5i(L  (the  amount  of  a 
poor  rate),  and  also  the  further  sum  of  11«.  6d.  for  costs  incurred,  making  in  the  whole  the  sum 
of  28/.  1^.  lH</.»  ti^ther  with  the  reasonable  charges  of  taking  and  recovering  the  said  dis- 
tress. The  goods  seized  under  the  warrant  were  replevied,  and  the  defendanU  made  cogni- 
sance, justifying  the  seiaure  of  the  goods  only,  under  the  48  Elis.  c.  2,  s.  19: — Held,  that  the 
distress  was  not  illegal,  as  the  defendants  did  nothing  but  what  they  could  justify  under  the 
warrant  of  distress  for  the  poor  rate  alone. 

L  l2 
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Exeh.  of  PUat,  the  chnrchwardens  of  the  parish  of  Coggeshall  op  to  Easter 
^^^'  Monday,  the  28th  March,  1S42.  At  a  vestry  held  on  the 
10th  of  March  in  the  same  year,  an  assessment  was  made 
for  the  relief  of  the  poor  of  the  parish  of  Coggeshall,  after 
the  rate  of  Is.  in  the  pound.  It  was  signed  by  the  plain- 
tiff's co-churchwarden  and  by  the  four  overseers,  and  was 
afterwards  allowed  by  two  justices,  and  duly  published. 
In  that  rate  the  sum  assessed  upon  the  plaintiff  was 
28/.  5s.  5j^d.,  which  sum  was  demanded  of  the  plaintiff  by 
a  person  of  the  name  of  William  Till,  who  was  stated  to  be 
an  assistant  overseer.  The  minutes  of  the  vestry  were 
produced,  and  from  them  it  appeared  that,  at  a  meeting 
held  for  the  purpose  of  appointing  an  assistant  overseer, 
William  Till  was  by. a  general  resolution  declared  ''duly 
elected,  at  a  salary  of  £40  per  annum."  His  appointment 
by  the  magistrates  was  also  given  in  evidence,  which  was  as 
follows :— "Whereas  the  inhabitants  of  the  parish  of  Great 
Coggeshall,  in  the  county  of  Essex,  in  vestry  assembled  in 
the  said  parish  on  the  17th  day  of  June  last  past,  did 
nominate  and  elect  William  Till  the  younger  of  Great 
Coggeshall  aforesaid  to  be  an  assistant  overseer  of  the  poor 
of  the  said  parish,  and  did  determine  and  specify  that  he 
should  execute  all  the  duties  of  the  said  ofiSce  of  an  over- 
seer of  the  poor  of  the  said  parish,  and  did  fix  the  yearly 
sum  of  i£40  as  and  for  the  yearly  salary  of  the  said  William 
Till  for  the  execution  of  his  said  office :  now' we,  two  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  do  hereby  appoint  the  said  William  Till  to  be  an 
assistant  overseer  of  the  poor  of  the  said  parish,  and  we  do 
hereby  authorize  and  empower  him  to  execute  and  perform 
the  said  duties  and  to  receive  the  said  salary  so  as  aforesaid 
fixed  by  the  said  inhabitants  in  their  said  vestry.'' 

The  plaintiff  having  refused  to  pay  the  amount  demanded, 
was  summoned  before  the  justices,  and  at  the  hearing  ap- 
peared by  his  attorney,  who  took  several  obje^ctions  to  the 
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validity  of  the  rate.  These  objections  were,  however,  over-  Bxch.  of  Pleat, 
ruled  by  the  justices,  who  issued  a  warrant  of  distress,  which 
was  in  the  following  form : — ''To  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Oreat  Coggeshall,  in 
the  county  of  Essex,  and  to  the  constables  of  the  said 
parish,  aiding  and  assisting  therein.  Whereas  in  and  by 
a  rate  and  assessment  allowed  and  published  according  to 
the  statute  in  that  case  made  and  provided,  bearing  date 
the  10th  day  of  March  in  the  year  1842,  Charles  Joseph 
Skingley,  an  inhabitant  and  occupier  of  messuages  and 
lands  in  the  said  parish  of  Great  Coggeshall,  was  duly 
rated  and  assessed  for  and  towards  the  relief  of  the  poor  of 
the  said  parish  in  the  sum  of  28/.  5«.  b^d. :  and  whereas  it 
duly  appeareth  unto  us,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,  as  well  upon  the  oath 
of  W.  Till,  assistant  overseer  of  the  poor  of  the  said  parish, 
as  otherwise,  that  the  said  sum  hath  been  lawfully  de- 
manded by  him,  and  that  the  said  Charles  Joseph  Skingley 
hath  been  duly  summoned  to  shew  cause  why  he  refiiseth 
to  pay  the  said  rate  and  assessment,  but  the  said  C.  J. 
Skingley  hath  not  appeared  according  to  such  summons, 
and  hath  not  shewed  tb  us  sufficient  cause  why  the  same 
should  not  be  pidd :  These  are  therefore  to  require  you  forth- 
with to  make  distress  of  the  goods  and  chattels  of  the  said 
C.  J.  Skingley,  and  if  within  the  space  of  five  days  next  after 
such  distress  by  you  taken,  the  sum  of  28/.  6«.  5  j^</.,  and  also 
the  further  sum  of  11«.  6{/.,  being  the  costs  incurred  in  the 
premises,  making  in  the  whole  the  sum  of  28/.  ISs.  ll^d., 
together  with  the  reasonable  charges  of  taking  and  keeping 
the  said  distress,  shall  not  be  paid,  that  then  you  do  sell 
the  said  goods  and  chattels  so  by  you  distrained,  and  out 
of  the  money  arising  by  such  sale  thereof,  that  you  detain 
the  said  sums,  and  also  the  reasonable  charges  of  taking,^ 
keeping,  and  selling  the  said  distress,  rendering  the  over- 
plus, on  demand,  unto  the  said  C.  J.  Skingley ;  and  if  no 
such  distress  can  be  made,  that  then  you  certify  the  same 
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Exeh.  tf  PUaa,  unto  US.  to  the  end  that  such  further  proceedings  may  be 
*  ^  had  as  to  the  law  doth  appertain.  Given  under  our  hands 
and  seals  this  12th  day  of  April,  A.D.  1842/'  The  de- 
fendants, in  obedience  to  this  warrant,  and  acting  in  aid 
of  the  constable  of  the  parish,  seized  the  goods  of  the 
plaintiff,  which  was  the  'subject  of  the  present  action. 

It  was  objected  at  the  trial,  first,  that  the  plaintiff  being 
himself  one  of  the  churchwardens,  and  as  such  being, 
by  the  stat.  43  Eliz.  c.  2,  s.  1,  also  an  overseer,  he  must 
be  considered  as  having  the  rates  in  his  own  hands  for  the 
purposes  of  the  poor  laws,  and  his  goods  were  hot  liable  to 
be  distrained  for  rates  due  from  him,  which  must  be  con- 
sidered as  paid :  for  which  the  cases  of  JVethered  v.  Cd^ 
cuii  (a),  and  Rex  v.  The  Justices  of  Gloucestershire  (6), 
were  cited.  Secondly,  that  Till  was  not  duly  appointed  to 
be  an  assistant  overseer,  because,  although  elected  by  the 
vestry,  under  59  Geo.  8,  c.  12,  s.  7,  and  appointed  by  the 
warrant  of  two  justices  to  perform  the  duties  of  an  over- 
seer, he  was  not  duly  appointed,  inasmuch  as  the  vestry 
did  not  specify  that  all  those  duties  were  to  be  performed 
by  him ;  and  therefore  he  was  not  a  person  legally  autho- 
rized to  demand  the  rate,  and  thb  warrant  on  that  ac- 
count could  not  be  supported ;  and  Bennett  v.  Edwards  {c) 
was  cited.  Thirdly,  that  the  distress  was  illegal,  be- 
cause the  costs  of  the  summons,  &c.,  were  included,  the 
defendants  having  made  cognizance  under  the  stat.  43 
Eliz.  c.  2,  which  did  not  give  the  justices  any  power  to 
direct  the  costs  to  be  levied.  The  learned  Judge  directed 
the  jury  to  find  a  verdict  for  the  defendants,  giving  the 
plaintiff  leave  to  move  on  all  the  above  points,  and  to  enter 
a  verdict  for  4/.  4^.,  if  this  Court  should  be  of  opinion  that 
he  was  so  entitled. 

Thesiger  having  obtained  a  rule  accordingly, 

(a)  11  Law  J.  (N.  S.),  Mag.  Cas.  123.  (6)  1  B.  &  Ad.  1. 

(e)  7  B.  &  Cr.  586 ;  2  M&n.  &  R.  482. 
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Peacock  shewed  cause  (May  5). — ^The  first  question  is,  B*eh,  of  Phat, 


whether  one  churchwarden  or  overseer  can  distrain  upon 
another  for  the  poor  rate  due  firom  him.  It  cannot  be  dis- 
puted that  a  churchwarden  is  liable  to  be  assessed  to  the 
poor  under  the  43  Eliz.  c.  2,  s.  1 ;  and  the  4th  section 
enacts, ''  that  it  shall  be  lawful  for  the  churchwardens  and 
overseers,  or  any  of  them,  by  warrant  from  any  two  justices 
of  the  peace,  to  levy  the  sums  of  money  assessed,  and  all 
arrearages,  of  every  one  that  shall  refuse  to  contribute  ac- 
cording as  they  shall  be  assessed,  by  distress  and  sale  of  the 
offender's  goods ;  and  in  default  of  distress  to  commit  him 
or  them  to  the  common  gaol  of  the  county  until  payment 
of  the  said  sums  and  arrearages,  and  to  commit  to  the  said 
prison  every  one  of  the  said  churchwardens  and  overseers 
who  shall  refuse  to  account,  there  to  remain  without  bail 
or  mainprise,  until  he  have  made  a  true  account,  and  satis- 
fied and  paid  so  much  as  upon  the  said  account  shall  be 
remaining  in  his  hands/'  But  it  will  be  said  that  one  over- 
seer has  no  greater  right  to  have  the  poor  rate  in  his  hands, 
or  to  administer  it,  than  another;  and  that  the  plaintiff, 
being  an  overseer,  had  a  right  to  retain  the  rate  in  ques- 
tion, and  must  be  considered  as  having  it  in  his  own  hands, 
and  liable  to  account  for  it  at  the  expiration  of  his  ofSce, 
and  so  not  bound  to  pay  it  over  to  any  of  the  other  over- 
seers. Now,  if  the  churchwarden  had  settled  and  made 
up  his  accounts,  and  accounted  for  the  sum  assessed  upon 
him,  there  might  be  some  ground  for  this  argument;  but 
the  fallacy  here  is,  that  there  is  nothing  to  shew  that  he 
has  ever  elected  to  pay  the  rate  at  all,  he  never  having 
accounted  for  it.  An  overseer  cannot  be  entitled  to  retain 
the  rate  until  he  goes  out  of  ofiSce,  because  the  rate  is  to 
be  distributed  for  the  relief  of  the  poor  before  the  end  of 
the  year.  [Mdenon,  B.— The  overseer  may  be  compelled 
to  irelieve  the  poor,  and  if  he  has  not  paid  his  own  rate,  he 
could  not  get  a  new  rate  allowed  by  the  magistrates.]  The 
other  overseers  would  relieve  the  poor,  and  they  are  en- 
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Bxch.  qf  Pleat,  titled  to  Call  for  the  rate  from  him^  and  may  apply  to  a 
^  ^'  .  magistrate  to  compel  him,  if  he  does  not  pay  it.  If  it  were 
Skimolbt  essential  to  the  validity  of  the  distress  that  aU  the  over- 
SuRBiDOB.  seers  should  join  in  the  application  to  the  justices,  there 
might  be  some  foundation  for  the  argument  on  the  other 
side :  but  it  is  only  necessary  for  a  single  overseer,  acting  in 
his  politic  capacity,  to  apply,  in  order  to  set  the  justices  in 
motion.  Dent  v.  Prudence  (a).  The  plaintiff,  having  been 
assessed,  could  only  object  to  pay  the  rate  on  the  ground, 
either  that  he  was  not  the  occupier  of  the  premises  in  re- 
spect of  which  he  was  assessed,  or  that  the  rate  had  been  paid. 
The  4th  section  gives  power  to  any  one  of  the  parish  officers, 
by  warrant  from  two  justices,  to  distrain  for  the  rate.  It 
would  be  very  inconvenient  if  it  were  held  that  an  overseer 
were  not  compellable  to  pay  his  rate  until  the  expiration  of 
his  office. 

The  second  objection  is,  that  the  warrant  is  bad,  be- 
cause Till  had  not  been  properly  appointed  to  be  an  as- 
sistant overseer.  The  stat.  59  Oeo.  3,  c.  12,  s.  7,  enacts, 
"  that  it  shall  be  lawful  for  the  inhabitants  of  any  parish, 
in  vestry  assembled,  to  nominate  and  elect  any  discreet 
person  to  be  assistant  overseer  of  the  poor  of  such  parish, 
and  to  determine  and  specify  the  duties  to  be  by  him 
executed  and  performed,  and  to  fix  such  yearly  salary  for. 
the  execution  of  the  said  office  as  shall  by  such  inha- 
bitants in  vestry  be  thought  fit:  and  it  shall  be  lawful 
for  any  two  justices  of  the  peace,  and  they  are  hereby  em- 
powered, by  warrant  under  their  hands  and  seals,  to  ap- 
point any  person  so  nominated  and  elected  to  be  assistant 
overseer  of  the  poor,  for  such  purposes  and  with  such  salary 
as  shall  have  been  fixed  by  the  inhabitants  in  vestry."  And 
it  further  enacts,  that  "  every  person  to  be  so  appointed 
overseer  shall  be  and  he  is  hereby  authorized  and  em- 
powered to  execute  all  such  of  the  duties  of  the  office  of 

(a)  2Stni.852. 
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overseer  of  the  poor  as  shall  in  the  warrant  for  his  appoint-  Bxek,  rf  piea$, 
ment  be  expressed^  in  like  manner^  and  as  fully  to  all  in-  '  ^ 

tents  and  purposes^  as  the  same  may  be  executed  by  any  Skinolbt 
ordinary  overseer  of  the  poor.''  Now,  it  is  said  here  that  Surrido». 
Till's  appointment  was  invalid,  because  the  vestry  had  not 
fixed  the  duties  he  was  to  perform.  But  it  must  be  pre- 
sumed, in  favour  of  the  resolution,  that  the  vestry,  having 
elected  Till  to  be  assistant  overseer,  intended  that  he 
should  perform  all  the  duties  of  an  overseer.  Besides, 
he  had  the  authority  of  the  overseers  to  demand  the 
rate.  But  even  if  it  had  appeared  that  the  warrant  had 
been  obtained  without  information,  it  would  still  be  good; 
therefore  the  recital  in  it,  that  it  appeared  on  the  oath  of 
Till  that  the  rate  had  been  duly  demanded,  was  immaterial, 
as  it  was  unnecessary. 

Then  the  third  objection  is,  that  the  warrant  is  bad,  be- 
cause the  sum  of  lis.  6d.,  for  the  costs  of  the  summons  and 
hearing  before  the  justices,  was  included  in  it,  there  being 
no  power  given  by  the  43  Eliz.  c.2,  under  which  the  defend- 
ants made  cognizance,  to  award  costs.  The  answer  to  that 
objection  is,  that  the  defendants  justify  only  the  making  of 
the  distress,  and  not  the  sale ;  and  though  the  warrant  might 
be  bad  as  regards  the  sale,  it  justified  them  in  making  the 
distress.  And  in  Bamsey  v.  Nomabell  (a),  it  was  held  that 
whether  a  sale  was  justifiable  or  not,  the  cognizance  was 
good,  because  it  did  not  shew  that  a  sale  had  been  made  in 
fact,  though  directed  by  the  warrant.  But  then  it  is  said, 
that  if  the  warrant  is  bad  in  part,  it  is  bad  altogether :  and 
Sibbald  v.  Roderick  (6)  will  be  relied  on.  But  the  warrant 
in  that  case  is  very  distinguishable  from  the  present,  be- 
cause there  the  sums  were  not  severable,  as  the  warrant 
specified  one  entire  sum  as  the  rate;  but  if  the  warrant 
had  distinguished  the  rates,  some  of  which  were  good,  and 


(a)  11  kd.  &  £11.  383  ;  3  Per.         (b)  11  Ad.  &  £11.  38;  3  Per.  & 
&D.253.  D.  106. 
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Bjceh:  o/PieoM,  some  badj  the  churcli wardens  might  have  justified  that 
^  ^  ^  they  distrained  for  the  good  rates.  In  The  Governors  of 
Skinolby  the  Poor  of  Bristol  v.  Wait  (a),  it  was  held,  that  if  a  joint 
SuRAiooB.  distress  be  made  under  four  several  warrants,  for  four 
several  rates,  of  which  one  is  bad,  the  distress  is  not  there- 
fore void.  The  defendants  here  were  entitled  to  justify 
under  that  part  of  the  warrant  which  commanded  them  to 
distrain  for  the  amount  of  the  rate  itself.  But  the  war- 
rant was  good  on  the  face  of  it,  even  as  regarded  the'costs. 
The  Stat.  18  Greo.  3,  c.  19,  s.  1,  expressly  enacts,  "  that  it 
shall  be  lawful  for  any  justice  or  justices,  who  shall  have 
heard  and  determined  the  matter  of  complaint,  to  award 
such  costs  to  be  paid  by  either  of  the  parties,  and  in  man- 
ner and  form  as  to  him  or  them  shall  seem  fit,  to  the  party 
injured.^'  But  then  it  is  said  there  was  no  award  of  costs, 
pursuant  to  the  form  given  in  the  schedule  to  that  act  for 
the  awarding  of  costs ;  but  that  was  not  the  ground  of  ob- 
jection taken  at  the  trial,  and  it  can  only  now  be  objected 
that  the  warrant  is  bad.  At  all  events,  the  defendants  only 
acted  upon  that  part  of  the  warrant  which  commanded 
them  to  distrain  for  the  rate,  which  they  can  fully  justify. 

Thesiger  {Montagu  Chambers  with  him)  in  support  of  the 
rule.—  First,  one  overseer  cannot  distrain  upon  another  for 
the  rate  made  upon  him,  on  the  ground  that  he  has  the 
rate  in  his  hands.  There  is  no  diiFerence  between  that 
money  and  the  money  of  other  rate-payers  which  he  may 
have  collected,  anct  there  is  no  power  in  the  churchwardens 
or  overseers  to  compel  the  payment  from  their  co-overseer. 
(He  referred  to  Rex  v.  The  Justices  of  Gloucestershire  (a).) 
No  doubt,  the  churchwarden  must  account  at  the  end  of 
the  year;  and  if  the  poor  want  relief,  the  justices  would 
see  that  the  former  rate  had  been  applied  before  they 
granted  a  new  one.     The  first  section  of  the  43  Eliz.  c.  2 

(a)  1  Ad.  &  £11.  264 ;  3  Nev.  &  M.  359.  (6)  1  B.  &  Adol.  1. 
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makes  a  distinction  between  churchwardens  and  overseers,  s^ek.  of  PUatt 
and  the  inhabitants  generally.  The  former  are  considered  ^ 
by  the  legislature  as  distinct  persons  in  the  parish,  who 
are  to  put  the  law  in  force,  and  the  remedy  against  whom 
is  by  calling  upon  them  to  account,  and,  in  case  of  their 
refusal,  committing  them  to  prison,  under  the  4th  section 
of  the  statute.  But  they  have  no  remedy  to  enforce  the 
payment  of  the  rate  inter  se,  but  only  as  against  the  other 
inhabitants.  The  stat.  1 7  Geo.  2,  c.  3,  s.  8,  enacts,  ''  that 
if  any  churchwarden  or  overseer  shall  not  permit  any  in- 
habitant or  parishioner  to  inspect  the  rates,  or  shall  refuse 
or  neglect  to  give  copies  thereof,  he  shall  forfeit  to  the 
party  grieved  20/.  ;'*  and  in  Wethered  v.  Calcuit  (a),  it  was 
held  that  the  words  '^ churchwarden  or  overseer^'  are  used 
in  contradistinction  to  the  word  *'  inhabitant ;"  and  there- 
fore that  an  overseer  cannot  bring  an  action  on  this  statute 
against  a  co-overseer  for  refusing  him  a  copy  of  the  rate. 

Secondly,  Till  was  not  properly  appointed,  and  therefore 
the  demand  by  him  was  not  a  demand  legally  authorized, 
and  the  warrant,  being  grounded  on  that  demand,  was  in- 
valid. He  was  not  properly  appointed  assistant  overseer, 
under  the  59  Geo.  8,  c.  12,  s.  7,  the  duties  that  he  was  to  per- 
form not  having  been  specified  and  determined  by  the  ves- 
try as  required.  In  Bennett  v.  Edwards,  it  was  held  that  an 
assistant  overseer,  appointed  by  a  select  vestry  under  59 
Geo.  8,  c.  12,  is  not  liable  to  the  penalties  imposed  by  17 
Geo.  2,  c.  3,  S.8,  upon  overseers  not  permitting  inhabitants 
to  inspect  the  rate,  unless  it  be  proved  that  the  select  ves- 
try have  imposed  upon  such  assistant  overseer  the  duty  of 
producing  the  rate  to  the  inhabitants.  And  Holroyd,  J., 
there  says,  *'  The  law  knows  what  an  overseer  is,  but  it 
does  not  know  what  is  an  assistant  overseer.  He  may  be 
appointed  generally  to  do  all  the  business  of  an  overseer, 
as  a  deputy,  or  only  to  keep  the  accounts,  or  perform 

(a)  11  Law  J.  Rep.  (N.  S.),  Mag.  Cas.  123. 
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Exch.  uf  puai,  other  particular  business/'    The  appointment  in  this  case 
'   '     was  clearly  invalid^  as  no  duties  were  specified  in  it.    Till 
SuNOLBY     tad,  therefore,  no  power  to  demand  the  rate,  as  he  could 
SuRRiDQB.     give  no  valid  discharge  for  it;  and  an  overseer  cannot 
delegate  his  authority  for  levying  a  rate.    There  must  be 
a  lawful  demand  of  the  precise  snm  which  the  party  is 
liable  to  pay,  by  a  person  having  authority  to  receive  it, 
and  give  a  valid  discharge  for  it.     There  is  here  no  evi- 
dence to  shew  that  Till  had  authority  to  make  a  lawful 
demand  of  the  rate,  and  therefore  the  warrant  is  invalid 
on  that  ground. 

Thirdly,  the  warrant  was  also  bad,  inasmuch  as  it  in* 
eluded  the  costs,  which  the  justices  had  no  authority  to 
award  under  this  statute.  The  warrant  authorizes  the 
defendants  to  seize  the  goods  of  the  plaintiff  for  the  whole 
amount,  including  the  costs.  This  is  not  like  the  case  of 
The  Governors  of  the  Poor  of  Bristol  v.  Wait,  because 
there  three  of  the  warrants  were  perfectly  valid.  There 
is  no  power  in  the  18  Oeo.  8,  c.  19,  to  award  costs  in  this 
manner,  but  only  according  to  the  form  given  in  the 
schedule,  and  that  statute  applies  only  to  convictions  on 
complaints  coming  before  justices  of  the  peace  out  of  ses- 
sions. [Parke,  B. — The  warrant  is  not  void  for  intro- 
ducing the  costs.]  It  is  submitted  that  it  is,  according  to 
HurreU  v.  Wink  (a),  and  Sibbald  v.  Roderick.  In  the  former 
case  it  was  held,  that  the  party  rated  was  entitled  to  a 
precise  demand  of  the  sum  actually  due  for  the  rate,  pre- 
viously to  the  issuing  of  the  warrant  of  distress.  And  in 
Sibbald  v.  Roderick,  where  some  rates  had  not  been  duly 
published,  and  a  warrant  of  distress  issued  for  a  single 
sum,  made  up  of  these  rates,  and  of  others  which  were 
regular,  it  was  held  that  the  warrant  was  wholly  bad,  and 
that  replevin  lay  for  a  distress  taken  under  it.  In  the 
present  case,  the  warrant  was  to  levy  an  entire  sum,  and 

(«)  8  TaunU  369. 
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the  defendants  seized  the  plaintiff's  goods  until  he  paid  the  Sjtek,  of  PUa$, 
whole  sum,  including  the  costs ;  and  he  could  not  have 
obtained  a  release  of  bis  goods  until  he  paid  both  the  legal 
and  the  illegal  demand. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  was  an  action  of  replevin,  with  an 
avowry,  under  the  statute  of  Elizabeth,  for  non-payment 
of  a  poor-rate.  The  points  reserved  by  my  brother  Paite- 
son  for  the  opinion  of  the  court  were  three : — 

1st,  Whether  the  goods  of  one  churchwarden  were  liable 
to  be  seized  under  a  distress  made  by  order  of  the  other 
churchwarden  and  overseers,  for  a  poor-rate  due  from  him. 

2ndly,  Whether  a  demand  of  the  rate  by  a  person  who 
acted  as  assistant  overseer  was  sufficient  to  support  the 
warrant  of  distress,  and,  if  not,  whether  the  warrant  was 
bad  on  that  account. 

Srdly,  Whether  the  distress  was  illegal,  by  reason  of  the 
warrant  being  for  11«.  6d.,  costs  of  the  summons  and  pro- 
ceedings before  the  magistrates,  as  well  as  for  the  rate,  or 
could  be  justified  under  the  general  avowry. 

We  think  that  none  of  these  objections  ought  to  prevail. 

The  first  is  the  most  important.  The  argument  for  the 
plaintiff  is,  that  one  churchwarden  or  overseer  has  as  much 
right  to  receive  the  poor-rate  as  another;  and  that,  being 
also  a  person  who  is  to  pay,  he  may  be  considered  as  having 
already  paid  the  sum  for  which  he  was  rated  to  himself: 
that  he  would  therefore  be  accountable  for  it,  but  could  not 
be  compelled  to  pay  it  to  the  other  officers.  And  if  the 
rate  could  be  recovered  only  by  action,  or  other  pro- 
ceeding  to  which  all  the  churchwardens  and  overseers  were 
necessary  parties,  there  would  be  great  weight  in  the  ob- 
jection, as  the  same  person  could  not  both  sue  and  be  sued. 
The  case  would  be  analogous,  in  this  respect,  to  that  of  one 
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Exch.  rf  Pleat,  of  several  debtors  being  made  an  executor  to  the  creditor, 
or  a  debtor  and  several  others  being  made  co-executors 
to  a  creditor,  where  the  same  person  could  not  be  plaintiff 
and  defendant,  and  the  law  considers  the  debt  as  paid, 
and  the  executor  is  accountable  for  the  amount  as  assets. 
But  this  is  not  the  situation  in  which  one  parish  officer 
stands  with  respect  to  the  others.  All  need  not  join  in  an 
application  to  a  justice  to  enforce  the  payment  of  a  rate  by 
a  warrant  of  distress:  the  complaint  of  one  is  sufficient; 
and,  consequently,  the  simple  fact  that  one  is  a  churchwar- 
den or  overseer,  and  liable  to  the  rate,  does  not  amount 
to  a  payment  by  him  of  the  rate  to  himself.  But  if  one 
overseer  is  willing  to  charge  himself  with  the  amount  of  the 
rate  due  from  himself,  as  received,  and  to  apply  it  for  paro- 
chial purposes,  the  justice  of  the  peace,  if  satisfied  of  that 
fiict,  would  have  a  discretion  (for  they  act  judicially  (a) 
in  this  case)  not  to  allow  another  overseer  to  have  a  war* 
rant  against  him ;  which  they  would,  if  there  was  a  refusal 
to  pay  the  rate  altogether.  Whether,  then,  one  parish 
officer  could  distrain  on  another  for  the  rate,  would  depend 
upon  the  question,  whether  that  other  refused  to  pay  hit 
rate  or  not.  In  this  case  there  was,  beyond  a  doubt,  a 
refusal  altogether  to  pay,  and  the  magistrates  were  justi- 
fied in  granting  a  warrant  of  distress.  The  case  of  Weihe- 
red  V.  Calcuii  is  not  an  authority  applicable  to  this  case. 
The  decision  of  the  Court  of  Common  Pleas  upon  the 
words  of  the  stat.  17  Geo.  2,  c.  3,  s.  3,  which  makes  a 
churchwarden  or  overseer  liable  to  a  penalty  for  not  giving 
a  copy  of  a  rate  to  any  inhabitant  or  parishioner,  was,  that 
the  latter  words  were  used  in  contradistinction  to  church- 
wardens and  overseers;  and,  consequently,  no  such  penalty 
attached  to  one  churchwarden  or  overseer  for  refusing  a 
copy  to  another. 
The  second  question  is,  whether  the  warrant  was  valid, 

(a)  Harper  v.  Carr,  7  T.  R.  274. 
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as  being  grounded  on  a  demand  and  refusal  of  the  rate  by  Exeh.  of  puat, 
Till,  who  it  is  said  was  not  an  overseer.  The  objection  to  ^  ^^^*  ^ 
Till's  appointment  was,  that  though  elected  to  be  the  as-  SsiwaLBT 
sistant  overseer  of  the  parish  hj  the  vestry,  under  59  Gteo.  surkidos. 
3,  c.  12,  s.  7,  and  appointed  by  the  warrant  of  two  justices 
an  assistant-overseer,  to  perform  all  the  duties  of  an  over-* 
seer,  he  was  not  duly  appointed,  because  the  vestry  did 
not  specify  that  all  those  duties  were  to  be  executed  by 
the  assistant  overseer,  and,  unless  they  did,  the  justices 
had  no  power  to  appoint.  The  minutes  of  the  vestry  were 
given  in  evidence,  and  contained  a  memorandum  of  the 
appointment  of  Till  to  be  assistant  overseer,  generally,  and 
without  qualification.  We  think  that  this  is  an  appoint- 
ment within  the  terms  of  the  statute;  because,  though  it 
does  not  in  express  terms,  yet  it  does  by  necessary  impli- 
cation, determine  and  specify  the  duties  to  be  performed; 
for  it  necessarily  implies  that  the  parishioners,  in  vestry 
assembled,  meant  that  he  was  to  be  assistant  overseer  in 
all  respects,  and  perform  all  the  duties  of  an  overseer.  If 
it  did  not,  the  appointment  would  have  been  void,  by 
reason  of  its  not  having  specified  the  particular  duties  to 
be  performed ;  and  we  ought  not  to  construe  the  act  to  be 
a  nugatory  one.  There  cannot  be  a  doubt  that  the  parish 
meant  to  give  all  the  powers  and  duties  of  a  principal  over- 
seer, and  the  minute  of  appointment  was  so  understood  by 
the  justices,  who  signed  the  warrant  of  appointment.  We 
therefore  think  that  Till  was  duly  appointed,  and  the  de- 
mand by  him  was  sufficient;  and  the  warrant  of  distress 
therefore  was,  in  this  respect,  good. 

The  last  objection  was,  that  the  distress  was  illegal,  be- 
cause lis.  6d.,  the  costs  of  the  summons  and  hearing 
before  the  two  justices  who  granted  the  warrant,  were  in- 
cluded; and  that  the  claim  for  these  costs  was  not  autho- 
rized by  law.  If  this  demand  for  costs  had  not  been  legal, 
it  would  have  followed  that  the  distress  was  illegal;  be- 
cause, on  the  face  of  the  warrant,  the  sum  demanded  for 
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Mxeh,  of  PUat,  the  rate  (which  on  this  branch  of  the  argument  is  assumed 
^^'^*  to  be  legally  demanded)  is  distinguishable  from  the  sum 
which  is  assumed  to  be  Illegally  demanded :  the  rate  legally 
due  was  duly  claimed  and  refused ;  and  the  plaintiff  had 
the  means  of  tendering  the  precise  sum  to  save  the  neces- 
sity of  seizing  or  selling,  and  nothing  was  done  under  that 
distress,  which  the  warrant  to  distrain  for  the  poor-rate 
did  not  justify.  The  case,  therefore,  differs  from  that  of 
Milward  v.  Caffin  (a),  Sibbald  v.  Roderick  (6),  and  HurreU 
Y.fVink  {c)f  cited  in  the  argument,  in  which  the  legal  could 
not  be  distinguished  from  the  illegal  part,  and  there  had 
been  no  demand  of  that  sum  which  was  legally  due. 

The  sum  of  Us.  6d,  was,  however,  due  in  this  case,  under 
the  stat.  18  Geo.  3,  c.  19.  It  was  said  that  there  was  no 
proof  that  the  sum  had  been  awarded  for  costs  in  the  form 
given  by  that  statute,  but  this  was  not  made  the  ground  of 
objection  at  the  trial. 

It  was  urged  that  this  sum  could  not  be  recovered  by 
distress  under  the  statute  of  Elizabeth,  nor  could  it;  nor 
.  could  the  distress  for  it  be  justified  under  the  general  form 
given  by  that  statute,  which  is  equally  true.  .  But  here 
the  defendants  did  not  need  to  justify  the  distress  for  that 
sum  at  all.  They  did  nothing,  except  what  they  were  au- 
thorized to  do  under  the  warrant  of  distress  for  the  poor- 
rate  alone.  If,  after  the  poor-rate  had  been  paid,  they  had 
sold  to  raise  the  amount  of  costs,  or  even  continued  in  pos- 
session, they  must  have  justified  specially  under  the  stat. 
18  Geo.  3,  but  nothing  of  this  sort  was  done. 

Rule  discharged* 
(a)  2  W.  Bla.  1330.      (6)  11  Ad.  &  £11.  38.     (c)  8  Taunt.  369.    • 
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Exeh.  tf  Pleas, 
^  1843. 

Doe  d^  Johnson  t;.  Liyebsbdoe. 

EMayS. 
JECTMENT  to  recoyer  a  messuage  and  premises,  copy-  The  90tb 

hold  of  the  manor  of  Brotherton,  in  the  county  of  York,  Sank^peAct. 
claimed  by  the  lessor  of  the  plaintiff  as  assignee  under  the  ^  ®!°-  *»  *^-  ^^* 

"  *  "  ,  applies  to  ac- 

bankruptcy  of  one  Joseph  Boggett.    At  the  trial  before  tions  after- 
Lord  Denman,  C.  J.,  at  the  last  Summer  Assizes  at  York,  to\riai  by*M-' 
the  following  facts  appeared  in  evidence : —  signees  actinj? 

**  *  *  ^  under  commii- 

By  surrender  dated  7th  July,  1798,  in  consideration  of  «om  which 
the  sum  of  £185,  William  Finder  and  Sarah  his  wife  sur-  fore  the  passing 
rendered  the  premises  in  question  to  the  use  and  behoof  of  weUasto actions 
the  said  Joseph  Boggett  and  Sarah  his  wife,  and  of  the  byawigneesun- 

^  '='^         ^  '  der  future  com- 

heirs  and  assigns  of  the  said  Joseph  Boggett  for  ever;  and  missions. 
on  the  16th  of  October,  1798,  Joseph  Boggett  and  Sarah  appii^  toac!" 
his  wife  were  duly  admitted  upon  that  surrender.     In  the  JJ^en*  byiln'" 
year  1806,  Boggett,  who  had  carried  on  the  business  of  ^signee. 

Copyhold 

a  wheelwright  and  grocer  at  Brotherton,  absconded  to  lands  were  sur- 

America,  and  had  never  since  been  heard  of.    His  wife  sub-  lygs^to**!!!!"- 

sequently  went  to  reside  on  the  premises  in  question,  hav-  band  and  wife, 

ing  finished  a  new  house  which  was  in  the  course  of  building  Uves,  with  re. 

when  Boggett  absconded,  and  lived  there  until  her  death  in  heln  o/th^e 

March,  1841.    On  the  18th  March,  1807,  a  commission  of  JSos^the  hus- 

bankruptcy  issued  against  Boggett,  under  which  he  was  ^^nd  abscond- 

adjudged  a  bankrupt,  and  the  lesssor  of  the  plaintiff  was  abroad,  and 

duly  appointed  his  assignee,  and  an  assignment  in  the  usual  w"d7hcaJd  on 

form  was  made  to  him  by  the  commissioners.    On  the  1st  '**.  i?07,a  com- 
''  mission  of  bank- 

November,  1841,  the  lessor  of  the  plaintiff  was  admitted  ruptcy  issued 

to  the  copyhold  estate  as  assignee  of  Boggett.    In  order  ^' the  u^ai 

to  prove  the  trading,  petitioning  creditor's  debt,  and  act  US^esute^lw 

of  banikruptcy,  the  depositions  taken  under  the  bankruptcy  "*■'*«  ^y  ***« 

.  •  *^''    commissioners 

were  tendered  in  evidence,  being  produced  by  the  solicitor  to  his  assignee. 
to  the  commission,  and  sealed  with  the  seal  of  the  Court  ^edThc  c^y- 

hold  estate  un- 
til her  death 
in  1841,  whereupon  the  assignee  was  admitted  z^iETelef,  that  an  ejectment  by  the  assignee, 
brought  after  her  death,  was  in  time,  for  that  the  husband's  reversion  in  fee  was  %  future 
utaU,  within  the  meaning  of  the  8  &  4  Will.  4,  c.  27,  s.  3. 

VOL.  XI.  MM  M.  W, 
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Exeh.  of  PUat,  of  Bankruptcy.  It  was  objected  on  the  part  of  the  de« 
1843.  fendant^  that  the  stat.  6  Geo.  4^  c.  16^  s.  90^  did  not  extend 
to  actions  of  ejectment ;  and  that  even  if  it  did,  it  did  not 
apply  to  commissions  issued  before  the  passing  of  the  act; 
and  therefore  that  the  depositions  were  inadmissible  in 
evidence.  For  the  plaintiff  it  was  insisted,  that  the  depo- 
sitions were  evidence  by  force  of  the  statute;  but  that,  even 
if  the  90th  section  were  not  applicable,  the  commission  of 
bankruptcy,  being  upwards  of  thirty  years  old,  and  having 
been  acted  upon,  bore  in  itself  sufficient  evidence  of  its 
validity.  The  learned  Judge  received  the  evidence,  reserv- 
ing the  point.  It  was  then  further  contended  for  the 
defendant  (who  claimed  under  a  devise  from  Mrs.  Boggett) 
that  the  copyhold  estate  did  not  pass  by  the  bargain  and 
sale  from  the  commissioners  of  bankrupt  to  the  lessor  of 
the  plaintiff;  or  that  if  it  did,  the  whole  estate,  as  well 
that  of  which  the  bankrupt  was  seised  in  his  own  right 
and  jure  uxoris,  for  life,  as  his  reversion  in  fee,  passed  at 
one  and  the  same  time,  and  therefore  the  action  was  barred 
by  lapse  of  time.  The  Lord  Chief  Justice  reserved  this 
point  also,  and  a  verdict  was  taken  for  the  plaintiff,  the 
defendant  having  leave  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term  last,   Crompton  obtained  a  rule 
nisi  accordingly;  agidnst  which 

jBatne^and  Cou^/tn^r  shewed  cause  in  this  term  (April  27). 
— ^First,  the  stat.  6  Gteo.  4,  c.  16,  s.  90,  is  applicable  to  this  < 
case.  That  section  enacts,  that, ''  in  any  action  by  or  against 
any  assignee,  &;c.,  no  proof  shall  be  required  at  the  trial  of 
the  petitioning  creditor's  debt  or  debts,  or  of  the  trading 
or  act  or  acts  of  bankruptcy  respectively,''  unless  the  other 
party  shall  give  notice  in  manner  therein  mentioned,  that 
he  intends  to  dispute  some  and  which  of  such  matters. 
There  is  no  distinction  between  cases  where  the  assignee 
shews  himself  on  the  record  to  be  suing  as  such,  and 
others  in  which  it  is  in  reality  an  action  by  the  assignee, 
though  not  described  as  such,  and  is  brought  for  the  benefit 
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of  the  estate :  Simmonck  y.  Knight  {a),  Rowe  v.  Lant  (6).  And  Bxch,  of  pUm, 
in  a  case  before  Lord  Tenterden  (c),  an  action  of  ejectment  by  '  ^ 

an  assignee  was  expressly  held  to  be  within  the  words  of  the  ^<» 
statute.  The  defendant  here  had  full  means  of  knowledge  Johnson 
that  the  lessor  of  the  plaintiff  was  suing  as  such  assignee ;  LxyEMBDos. 
he  appears  as  such  upon  the  court  roU^  and  in  that  cha- 
racter he  demanded  possession.  But  further,  this  clause 
of  the  act  of  Parliament  is  retrospective  in  its  operation. 
Bell  y.  BiUon  {d),  Ex  parte  y.  Grundy  («)•  Where  it  was 
intended  that  the  statute  should  haye  a  prospective  opera- 
tion only,  it  is  expressly  confined  to  fiUwre  cases :  as  in 
sect.  57,  entitling  the  holder  of  a  bill  or  note  onfiUure  com- 
missions to  prove  for  interest.  So  also  in  ss.  96  and  98. 
Kay  v.  Goodwin  (/),  in  which  it  was  held  that  the  92nd  sec- 
tion of  the  statute  is  not  retrospective,  is  distinguishable. 
The  ground  of  that  decision  was,  that  to  hold  that  section 
(which  rendered  the  depositions,  in  the  cases  therein  men- 
tioned, conclusive  evidence  of  the  matters  contained  there- 
in) to  be  retrospective,  would  materially  alter  the  situation, 
both  of  the  bankrupt,  because  he  might  be  concluded  as 
such  without  the  possibility  of  his  contesting  his  bank- 
ruptcy within  the  period  of  twelve  months,  which  the  sta- 
tute meant  to  allow  him  for  that  purpose;  and  also  of  the 
parties  claiming  remedies  under  the  commission,  because 
the  power  given  by  sect.  93,  of  paying  money  intQ  Court 
and  staying  the  proceedings  during  the  same  period,  would 
also  by  that  construction  be  taken  away  from  them,  con- 
trary to  the  intention  of  the  act,  as  shewn  in  the  135th  sec- 
tion, that  the  construction  of  it  should  be  such  as  not  to 
affect  or  lessen  any  right,  claim,  demand,  or  remedy,  which 
any  person  then  had  under  any  subsisting  commission. 
This  90th  clause  is  a  repeal  of  the  former  enactment  on  the 

(a)  3  Campb.  251.  574. 

(6)  Gow'i  N.  P.  C.  24.  (e)  Mont  &  M'Arth.  309. 

(c)  2  Stark.  Evid.  125,  n.  (/)  6  Bing.  576 ;  4  M.  &  P. 

{d)  4  Bing.  615;   1  M.  &  P.      341. 

M  m2 
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Exeh.  qf  PUat,  same  subject  (the  49  Oeo.  8^  c.  121,  s.  16),  and  if  it  is  not  to 

'  .    appty  to  commissions  preyiously  issued,  what  is  to  become 

Dob        of  them  ?  Where  a  statute  in  general  terms  alters  the  pre- 

JoHNsoN     existing  law  and  practice,  it  does  so  (except  where  injustice 

LxTBuxooB.  ^^^d  follow  from  such  a  construction)  as  to  all  subsisting 
as  well  as  future  cases.  Such  is  the  principle  laid  down  in 
the  cases  already  referred  to,  and  also  in  Cuming  v.  JVel$^ 
ford  (a),  which  was  decided  on  the  108th  section  of  the  same 
act,  and  Elston  v.  Braddick  (6),  on  the  127th.  The  latter  was 
a  very  strong  case ;  because  it  might  be  said  that  that  clause 
(whereby  the  estate  of  a  trader,  paying  less  than  lbs.  in  the 
pound  under  a  second  commission,  vests  absolutely  in  his 
assignees),  being  construed  retrospectively,  would  place  him 
in  a  much  more  perilous  position  than  under  the  old  law. 
[Parke,  B. — Carew  v.  Edwards  (c)  was  a  decision  to  the 
contrary.]  A  similar  rule  has,  however,  been  laid  down 
as  to  the  construction  of  the  2  &  3  Vict.  c.  29 :  Moore  v. 
PhilUpps  (d).  But  even  if  this  point  be  doubtful,  the  com- 
mission being  above  thirty  years  old,  having  been  duly 
acted  upon,  and  coming  from  the  proper  custody,  the  Court 
will  presume  that  all  the  preliminary  matters  were  rightly 
done.  Wynne  v.  Tyrwhitt  {e),  Doe  d.  Oldham  v.  Wolley  (/) . 
After  such  a  lapse  of  time,  a  third  party  cannot  turn  round 
and  say  such  a  commission  is  bad.  At  all  events,  it  is 
primft  Cacie  evidence  of  the  assignee's  title,  until  impeached 
by  evidence  to  the  contrary.  But  further,  the  depositions 
are  evidence  by  virtue  of  the  stat.  2  &  8  Will.  4,  c.  114,  s.  7, 
either  by  reason  of  the  death  of  the  witness  who  deposed  to 
the  trading'and  act  of  bankruptcy ;  or  by  s.  9,  the  proceed- 
ings purporting  to  be  sealed  with  the  seal  of  the  Court  of 
Bankruptcy. 

Secondly,  the  lessor  of  the  plaintiff  is  not  barred  by 
adverse  possession,  or  lapse  of  time.     Supposing  Boggett 

(a)  6  Bing.  602 ;  4  M.  &  P.  238.  (d)  7  M.  &  W.  636. 

{b)  2  C.  &  M.  435.  (e)  4  B.  &  Aid.  376. 

Kc)  4  B.  &  Adol.351  J  I  Ncv.  &  (/)  8  B.  &  Cr.  22. 
M.632. 
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to  have  died  abroad^  his  wife  has  been  in  possession^  nnder  £ro*-  rf  Pf€a$, 
the  same  limitation^  until  within  a  few  months  of  the  time  - 

when  the  lessor  of  the  plaintiff  entered.  It  would  have  ^^ 
been  of  no  use  for  him  to  take  possession  during  her  life,  Johnson 
since  she  might  have  ousted  him  upon  the  death  of  her  iaYXMu>oB» 
husband ;  and  the  fiict  of  allowing  her  to  retain  possession 
cannot  affect  the  right  of  the  assignee  to  her  husband's 
reversion  in  fee,  which  only  became  an  estate  in  possession 
on  her  death.  At  all  events,  on  her  death,  a  new  title, 
viz.  in  fee,  would  vest  in  the  assignee,  who  is  therefore 
within  the  5th  section  of  the  Limitation  Act,  3  &  4  Will.  4, 
c.  27.  It  has  been  decided  that  a  reversioner  is  not  barred 
until  the  lapse  of  twenty  years  after  the  determination  of 
the  prior  estate.  Doe  d.  Davy  v.  Oxenham  (a),  Chadwick  v. 
Broadwood  (b).  Even  supposing  it  to  be  necessary,  under 
the  20th  section,  that  some  party  having  a  prior  estate 
should  have  recovered,  then  Mrs.  Boggett  has  recovered 
within  the  meaning  of  the  act,  for  she  had  an  actual  pos- 
session, which  was  acquiesced  in,  and  this  would  be  con* 
sidered  as  existing  by  the  sufferance  of  the  assignee. 

Crompton,  contra.— First,  there  was  no  sufficient  evidenee 
of  the  bankruptcy.  The  9th  section  of  the  2  &  8  Will.  4, 
c.  114,  cannot  be  seriously  relied  on.  for  that  purpose. 
That  clause  only  makes  the  commission,  depositions,  &c.f 
when  sealed  with  the  seal  of  the  C!ourt,  evidence,  without 
further  proof  of  their  genuineness,  but  leaves  the  effect  of 
«the  depositions  in  evidence  as  before.  And  it  would  be  a 
case  of  the  greatest  hardship,  if  the  90th  section  of  the 
6  Geo.  4,  c.  16,  be  held  to  apply  to  actions  of  ejectment. 
They  are  certainly  not  within  the  words  of  that  section* 
An  ejectment  is  not  an  action  ''  by  the  assignee,''  or  one 
in  which  it  is  necessarily  to  be  known  that  he  is  suing  as 
assignee.    A  feigned  issue,  to  try  whether  the  plaintiffs 

(a)  7  M.  &  W.  131.  (6)  3  Beavan,  308. 
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Exeh.  of  Pleas,  were  entitled  to  certain  goods  seized  under  a  fi.  fa.^  (the 
plaintiffs  claiming  them  as  assignees  under  the  bankruptcy 
of  the  judgment  debtor)^  has  been  held  not  to  be  within 
this  section.  Loit  y.  Melville  (a).  It  would  be  a  new  prac- 
tice to  give  notice  of  disputing  a  bankruptcy  with  the  plea 
of  not  guilty  in  ejectment.  In  Doe  d.  Mawson  v.  Liston  (b), 
it  was  held^  that  where  the  title  of  assignees  of  a  bankrupt^ 
strangers  to  the  record,  comes  in  question  incidentally,  it 
must  be  proved  in  the  same  manner  as  before  the  stat.  49 
Oeo.  3,  c.  121,  s.  10,  although  no  notice  of  contesting  the 
bankruptcy  had  been  given  by  the  opposite  party.  [^Parke, 
B. — ^But  the  lessor  of  the  plaintiff  in  ejectment  is  the  real 
party  to  the  record.] 

Secondly,  the  00th  section  is  not  retrospective.  The 
cases  of  Belly.  Bilton^  and  Ex  parte  Grundy,  cited  on  the 
other  side,  were  considered  by  the  Court  of  Common  Pleas, 
and,  in  effect  overruled,  in  Kay  v.  Goodwin.  It  was  there 
said,  that  the  90th  and  92nd  sections  were  to  be  construed 
together;  and  it  was  upon  a  view  of  their  combined  opera- 
tion, that  the  latter  (which  is  not  so  stringent  an  enact- 
ment as  sect.  90,)  was  held  to  be  prospective  only.  Key  v. 
Cook  {c)  is  another  decision  on  the  same  point;  Surely 
the  general  rule  is  not,  as  has  been  said,  that  an  act  of 
Parliament  is  to  be  construed  as  retrospective,  but  the 
contrary;  because  otherwise  it  ex  post  facto  affects  the 
interests  of  third  parties.  The  90th  section  is  altogether 
new,  as  to  the  dispensing  with  strict  proof  of  the  requisites 
of  the  bankruptcy.  In  Kitchener  v.  Power  {d),  these  claused 
were  all  treated  as  one  code  of  law,  giving  a  new  kind  of 
evidence.  [Parke,  B. — Beading  the  90th  section,  and 
construing  it  in  its  grammatical  sense,  is  it  not  this, — 
that  in  any  action  by  or  against  any  assignee,  in  which 
the  bankruptcy  comes  in  question,  prospectively,  it  shaU 

(a)  2  Man.  &  G.  40  j  3  Scott,  N.  (c)  2  M.  &  P.  720. 

R.  346.  Id)  3  Ad.  &  E.  232j  4  Nev.  & 

(6)  4  Taunt  741.  M.  710. 
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be  90  proved?  Then  can  it  be  donbted  that  an  assignee  Exeh.  pfPUoM, 
under  a  former  commission  is  an  assignee  within  those  ^  ^ 
words^  when  it  is  remembered  that  the  act  itself,  by  the 
185th  section^  expressly  preserves  all  the  rights  of  existing 
assignees  ?  The  clause  is  prospective  as  to  the  mode  of 
proof,  but  surely  it  applies  to  assignees  under  existing  as 
well  as  future  commissions.] 

Then  the  plaintiff  is  barred  by  the  Statute  of  Limita- 
tions. Under  a  limitation  to  husband  and  wife  for  life, 
with  the  reversion  in  fee  to  the  heirs  of  the  husband,  one 
estate  in  fee  simple  only  is  created;  and  they  are  not  joint 
tenants,  but  tenants  by  entireties.  It  is  not  shewn  here 
when  the  husband  died :  if  before  the  bargain  and  sale  by 
the  commissioners,  the  estate  did  not  pass  thereby,  and 
the  lessor  of  the  plaintiff  has  no  title  at  all.  So,  if  he  sur- 
vived the  wife,  the  assignee  is  barred.  [Parke,  B. — The 
evidence  shews  him  to  have  bedn  dead  in  1812,  by  reason 
of  the  presumption  of  death  after  seven  years'  absence^ 
and  that  is  all.]  There  is  great  doubt  upon  the  authorities 
whether  this  peculiar  kind  of  estate  can  be  alienated  at  all. 
But,  at  all  §vents^  whatever  the  husband  has,  it  is  one 
estaieg  and  not  severable,  and  can  only  be  transferred  as 
such.  In  Co.  Litt.  184.  b.,  it  is  said,  ''When  land  is 
given  to  two  and  the  heirs  of  one  of  them,  he  in  the  re- 
mainder cannot  grant  away  his  fee-simple.'^  Mr.  Butler,  in 
his  note  on  this  passage,  after  in  some  measure  qualifying 
its  doctrine,  observes  that  Lord  Coke  seems  justified  by  the 
words  of  the  Year  Book,  which  he  cites  as  his  authority, 
(12  £.  4,  2 b.),  which  are,  that  ''if  two  have  land  to  them 
and  the  heirs  of  one,  he  who  hath  fee  cannot  grant  the 
reversion  of  his  companion  to  another;  but  if  both  alien, 
all  passes.''  It  is  sufficient  for  the  present  purpose,  that 
all  the  estate  the  husband  had  would  pass  at  once  by  the 
asdgnment.  Then  the  assignee  might  at  once  have  en- 
tered; and  therefore  the  Statute  of  Limitations  began  to 
run  from  the  date  of  the  assignment.     [Lord  Abinger, 
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Mxeh,  of  pieaif  C.  B. — Jf  the  assignee  had  entered,  he  must  have  qnitted 
the  possession  again  on  the  husband^s  death,  and  then  he 
could  not  re-enter  until  the  wife's  death.]  That  answer 
would  equally  apply  if  the  assignee  had  remained  in  pos- 
session above  twenty  years.  [Parke,  B. — The  case  depends 
upon  the  wording  of  the  new  Limitation  Act,  and  not 
upon  any  old  rules  of  law.]  This  was  in  no  sense  a  rever' 
sion,  or  ^Juture  estate,  within  the  meaning  of  the  5th  sec- 
tion of  that  act.  A  reversion  is,  where  some  party  has 
another  prior  estate ;  but  here,  it  is  all  one  estate,  which,  if 
alienable  at  all,  was  alienable  only  as  a  fee-simple;  Witcofs 
case  (a) :  and  when  it  was  so  transferred,  the  statute  b^an 
at  once  to  run  against  the  assignee.  [Lord  Ahinger,  C.  B. 
— If  he  had  entered  in  1807,  he  must  have  given  way  to 
the  wife's  title  in  1812.  Alderson,  B. — ^According  to  your 
argument,  if  Boggett  had  died  two  or  three  days  only  after 
the  assignment,  and  the  ^fe  had  continued  in  possession 
twenty  years,  nobody  would  have  a  right  to  enter.  Parke, 
B. — You  say  it  is  within  the  Srd  section,  and  is  one  estate, 
and  that  the  right  of  the  assignee  to  enter  with  the  w\fe 
accrued  in  1807.]  It  never  was  a  ''  future  eatate  or  inter- 
est,'' within  the  exception  of  the  5th  section,  and  the 
right  of  entry,  as  to  the  whole  estate,  therefore,  accrued 
immediately  upon  the  execution  of  the  assignment. 

Cur.  adv.  vult* 

The  judgment  of  the  Court  was  now  given  by 

Parke,  B. — ^This  was  an  action  of  ejectment,  brought 
by  the  assignee  of  a  bankrupt,  to  recover  possession  of  a 
copyhold  estate,  which  copyhold  estate  had  been  surren- 
dered, in  the  year  1798,  to  the  use  of  the  bankrupt  and 
his  wife,  for  their  lives,  with  remainder  to  the  heirs  of  the 
husband.    The  bankrupt  went  abroad  in  1805,  and  be- 

(a)  2  Rep.  61. 
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came  bankrupt  in  1807;  and  the  bargain  and  sale  was  BTeh.rfpUa»f 
executed  in  that  year.  The  wife^  it  appeared,  continued 
to  live  upon  the  premises  till  her  death  in  the  year  1841, 
when  the  lessor  of  the  plaintiff  was  admitted  under  the 
surrender  and  this  action  of  qectment  was  brought :  and 
the  question  was,  whether  it  would  lie.  Several  objections 
were  taken  by  Mr.  Crompton,  which  were  disposed  of  in 
the  course  of  the  argument ;  and  the  only  point  left  for 
consideratioii  was,  whether  the  lessor  of  the  plaintiff  was 
barred  by  the  new  Statute  of  Limitations.  Mr.  Cromptan 
contended,  that  as  the  bankrupt  might  be  alive  after  the 
bargain  and  sale,  in  1807,  the  assignee  had  at  that  time 
a  right  of  entry;  and  that,  if  he  was  barred  as  to  the 
then  existing  life  estate  of  the  bankrupt,  he  was  barred 
also  as  to  the  reversionary  estate,  under  which  the  as- 
signee was  entitled  to  possession  in  184>1 ;  and  he  cited 
the  authority  of  Co.  Litt.  184.  a.  and  b.  that  this  was  on€ 
estate.  What  is  laid  down  by  Lord  Coke,  in  the  passage 
referred  to,  and  in  IViecofa  case,  is  this : — ''  If  land  be 
granted  to  two,  and  the  heirs  of  one  of  them,  he  in  the 
remainder  cannot  grant  away  his  fee-simple/^  For  that 
purpose  it  is  one  estate :  but  it  dogs  not  follow  that  parties 
in  remainder  may  not  enter,  as  well  upon  the  determina- 
tion of  the  whole  estate  as  during  thf  time  of  a  particu- 
lar estate.  Whether  that  is  or  is  not  so,  depends  upon  the 
construction  to  be  put  upon  the  new  act  for  the  limitation 
of  actions  relating  to  real  property.  And  we  are  of  opinion 
that  this  is  a  case  of  9k  future  estate  cr  interest ^  within  the 
meaning  of  the  third  section  of  that  act  of  Parliament; 
and  that  the  lessor  of  the  plaintiff,  therefore,  was  not  en- 
titled to  enter  until  the  death  of  the  wife,  in  1841.  It  is 
clear,  in  this  case,  that  Boggett,  if  he  had  not  been 
bankrupt,  would  have  been  entitled  to  possession  during 
the  joint  lives  of  himself  and  his  wife;  and  it  is  equally 
clear,  that  upon  the  death  of  Boggett,  the  wife  was  en- 
titled to  possession  for  her  life,  and  the  heirs  of  Boggett 
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B*eh,ofPUa9,  on  the  expiration  of  their  joint  lives.  There  would,  how- 
ever, in  this  case,  be  onlj  one  interest ;  and  the  assignee 
being  barred  as  to  the  estate  in  possession  during  the  con- 
tinuance of  Boggett's  life,  it  was  urged  that  he  was  barred 
altogether,  and  that  the  20th  section  of  the  statute  would 
apply  to  the  case.  That  section  provides,  ''that  when  the 
right  of  any  person  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent  to  which  he  may 
have  been  entitled  for  an  estate  or  interest  in  possession, 
shall  have  been  barred  by  the  determination  of  the  period 
hereinbefore  limited,  which  shall  be  applicable  in  such  case, 
and  such  person  shall,  at  any  time  during  the  said  period, 
have  been  entitled  to  any  other  estate,  interest,  right,  or 
possibility  in  reversion,  remainder,  or  otherwise,  in  or  to 
the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be 
made  or  brought  by  such  person,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  in  respect  of 
such  other  estate,  interest,  right,  or  possibility/'  Then 
there  is  this  proviso :  ''  Unless  in  the  meantime  such  land 
or  rent  shall  have  been  recovered  by  some  person  entitled 
to  an  estate,  interest,  or  right,  which  shall  have  been 
limited  or  taken  effect  under  or  in  defeasance  of  such 
estate  or  interest,  in  possession/'  Now  we  think,  suppos- 
ing the  20th  sectioik  to  apply,  this  proviso  also  applies,  be- 
cause the  wife  had  been  in  possession  during  the  whole 
period  of  her  life,  until  the  time  of  her  death ;  and  though 
she  had  not  recovered  that  possession  by  virtue  of  legal 
proceedings,  it  seems  to  us  that  it  is  a  sufBlcient  recovery 
for  the  purpose  of  this  section,  if  she  has  been  in  actual 
possession  during  the  whole  period  of  her  life.  Until  her 
death,  therefore,  there  would  be  no  right  in  the  assignee 
to  take  possession.  It  follows,  that  this  action  was  brought 
in  time,  and  therefore  the  rule  which  has  been  obtained 
for.  a  new  trial  must  be  discharged. 

Rule  discharged. 


XA8TBB  TBRM^  6  VICT.  527 

Exeh,  t(f  Pieat, 
1843. 


BoBEBTs  t;.  Elliott. 

BESPASS  for  assault  and  false  imprisonment.    The  Two  persons, 
defendant  pleaded  not  guilty,  and  also  a  justification  by  cppointed 


corn- 


reason  of  a  rescous  by  the  plaintiff  of  a  horse  distrained  Se°mVn?rTf  ^° 
damage  feasant  by  the  defendant,  as  a  deputy  common-  Wimbledon, 

.      .       tppointed  E. 

keeper  for  the  manor  of  Wimbledon ;  to  which  the  plaintiff  their  deputy, 
replied  de  injurift.    At  the  trial  before  Lord  Denman,  C.  J.,  lufg^wmng^' 
at  the  last  assizes  for  the  county  of  Surrey,  the  appoint-  JJJJJJJ^JjJ*'^ 
ment  of  the  defendant  was  put  in  evidence*   It  was  an  un-  the  undersign- 

stamped  paper,  and  was  as  follows  : —  appointed  com- 

mon-keepers 

"  Putney,  12th  May,  1841.      of Vutn^.'^'' 

hereby  nomi- 

"  The  Manor  of  Wimbledon.  .    n«te  and  ap- 

point you  our 
"Mr.  James  Elliott,— We,  the  undersigned,  having  fcputyforthc 

'  '  •  Of  o    lower  common, 

been  appointed  common-keepers  for  the  parish  of  Putney,  and  authorize 

hereby  nominate  and  appoint  you  our  deputy  for  the  lower  us  in  that  be- 

common,  and  authorize  you  to  act  for  us  in  that  behalf,  in  ^wnm  pertain- 

all  things  pertaining  to  the  rights  and  privileges  of  the  ^^«^^  ^^f  ^^^* 

lord,  and  the  tenants  of  the  manor  respectively,  with  the  of  the  lord,  and 

n  .      .  1  '^  u   1-  the  tenants  of 

same  power,  and  in  the  same  manner,  as  it  would  be  our  the  manor,  with 

duty  to  act  the  same' 

•^  ^  ^      powers  and  m 

"  The  right  of  grazing  cattle  on  the  lower  common  is  *hc  same  man- 

«..,,,  1     1  ••  ^11  .1.  .  ^  .       1  ner  as  it  would 

lumted  to  copyholders  actually  residing  withm  the  manor;  be  our  duty  to 

donkeys,  swine,  and  geese,  are  excluded.  went  on\^^tl°e 

"If  any  persons  other  than  copyholders  wish  to  graze  what  were  the 

horses  or  cows  on  the  lower  common,  application  for  that  moo,  and  in 

purpose  may  be  made  through  you  to  us,  and  if  granted,  the  duties  of 

it  will  be  on  condition  of  a  small  weekly  payment,  which  ^""^"shouid 

will  be  expended  on  draining,  levelling,  and  improving  the  ^  exercised : 

herbage  of  the  common.  this  document 

did  not  require 
*  fo  be  stamped, 

as  being  a  "  grant  or  appointment  of  or  to  an  office  or  employment,''  within  the  65  Geo.  8, 
c  184,  sched.  pt.  1. 

That  title  of  the  act  applies  only  to  oiBces  to  which  a  salary,  fees,  or  emoluments,  are 
annexed. 
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E*eh.  of  Pleat,      "  You  wiU  allow  no  dung,  aaHes,  rubbiBli^  sand^  timber, 

'        or  any  thing  else  whicb  may  destroy  the  h^bage,    or 

injure  the  appearance  of  the  common,  to  be  deposited 

thereon. 

"  You  will  allow  no  nuisances  to  be  committed,  or  en* 

croachments  made  on  the  common  now  committed  to  your 

charge. 

"W.  Carmalt. 

•'W.Webb  Chapman." 

It  was  objected  for  the  defendant,  that  this  was  a  grant 
of ''  an  office  or  employment,'^  within  the  55  Geo.  8,  c.  184, 
sched.  part  1,  tit.  "  Grant  or  Appointment,'^  and  therefore 
required  a  stamp.  The  learned  Judge  overruled  the  objec- 
tion, and  a  verdict  was  found  for  the  defendant. 

In  this  term,  Pearson  obtained  a  rule  nisi  for  a  new 
trial,  on  the  above  ground,  against  which — 

JPlait  and  Gumey  now  shewed  cause. — This  is  not  the 
grant  of -an  office  or  employment,  within  the  meaning  of 
the  Stamp  Act.  It  is  clear  that  the  statute  only  imposes 
the  tax  on  beneficial  offices,  to  which  a  salary  or  emolu- 
ment is  annexed,  because  the  amount  of  the  stamp  is  gra- 
duated according  to  the  amount  of  the  "  salary,  fees,  and 
emolument  appertaining  thereto.''  Here  no  salary  or 
emolument  of  any  kind  is  annexed  to  the  defendant's  du- 
ties. The  common-keepers  merely  employ  a  servant  to  do 
on  their  behalf  that  which  it  is  their  duty  to  do,  without 
any  fee  or  salary  annexed.  [Ptirke,  B. — ^Perhaps  it  may 
be  said  that  this  was  an  '' instrument  of  procuration'^ 
within  the  act.  In  Regina  t.  Kelk  (a),  the  nomination  of  a 
proxy  to  vote  in  the  election  of  a  commissioner  under  a 
drainage  act  was  held  to  require  a  stamp,  as  an  instrument 
of  procuration.]     That  was  the  case  of  a  public  office  by 

(a)  12  Ad.  &  £.  559 ;  4  P.  &  D.  185. 
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statute:  and  there  the  amount  of  the  stamp  does  not  Sxek,qfPieMt 
depend  upon  the  value  of  the  employment^  but  on  the 


length  of  the  instrument.  This  is  a  mere  matter  of  Roberts 
direction  from  the  common-keepers  to  their  agent  or  ser-  Elliott. 
Taut.  The  question  is^  whether  he  can  be  said  to  have 
held^  by  virtue  of  this  instrument^  a  distinct  office  from  that 
which  they  held  who  appointed  him.  Clearly  not ;  he  is 
merely  to  perform  the  duties  of  the  ofSce  of  common- 
keeper  for  them;  and  this  document  is  merely  for  the 
purpose  of  informing  him  of  the  manner  of  performing 
them.  In  Rew  v.  Inhabitants  of  Lew  (a)^  it  was  held  that 
the  appointment  of  an  assistant  overseer  required  a  stamp^ 
on  the  ground  that  he  was  a  distinct  statutory  officer,  and 
not  the  mere  servant  of  the  overseers.  It  might  as  well 
be  said,  that  the  appointment  of  a  broker  to  make  a  dis^ 
tress  requires  a  stamp  as  this.  [Rolfe,  B. — In  Reg.  v.  Kelk^ 
it  was  an  appointment  of  the  party  to  act  as  the  represen- 
tative of  the  other ;  here  it  merely  amounts  to  this — as  we, 
the  common-keepers,  cannot  be  always  on  the  spot,  you, 
the  defendant,  are  to  act  for  us]. 

Pearson,  control. — ^The  act  of  Parliament  says  nothing 
directly  as  to  any  salary  being  necessary  to  bring  the  office 
within  it ;  the  words  are,  ''  Grant  or  appointment  of  or  to  * 
any  office  or  employment,  by  letters  patent,  deed,  or  other 
writing.''  Surely  this  is  either  an  office  or  an  employment. 
•Many  officers  are  paid  by  honour,  as  the  King's  almoner, 
mentioned  by  Lord  Coke.  [Parke,  B. — Would  the  de- 
fendant have  obtained  a  settlement  by  serving  the  office?] 
That  is  not  precisely  the  question.  [Rolfe^  B. — Suppose 
two  persons  had  been  appointed,  what  must  have  been  the 
stamp?  Because,  by  the  act,  where  such  grant  or  appoint- 
ment shall  be  made  to  two  or  more  persons  jointly,  it  is  to 
be  charged  with  a  separate  and  distinct  duty  in  respect  of 

(a)  8  B.  &  Cr.  055;  3  Man.  &  R.  369. 
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Bxeh.  of  PUaa,  each  person^  according  to  tbe  amount  of  the  salaiyj  &c. 
appertaining  to  lum.]  Thoae  proyiriona  apply  only  to  cases 
If  here  the  salary  amoonta  to  50/.  Where  there  is  no  salary 
at  all^  or  none  to  that  amoant^  the  stamp  of  2/.  is  to  be 
imposed.  IParke,  B. — This  is  no  grant  of  an  office ;  it  is 
a  mere  authority  to  distrain.  It  is  no  more  the  grant  of  an 
office  or  employment  than  is  an  authority  to  a  bailiff  to 
execute  a  distress  for  rent.  Alderson,  B. — ^Throughout  this 
head  of  the  Stamp  Act^  the  stamp  varies  with  the  amount 
of  the  salary  or  emolument,  and,  in  case  of  the  appoint- 
ment of  two  persons,  with  distinct  salaries,  is  imposed  on 
each  of  them,  plainly  shewing  that  the  intention  was  to 
impose  the  tax  on  salaried  officers  only,  as  well  where  the 
salary  is  under  as  above  50L  The  grant  of  an  office  of 
honour  is  also  within  the  act,  under  another  title.]  The 
case  of  Hex  v.  InhabUanU  of  Lew  in  an  authority  for  the 
plaintiff. 

Pabkb,  B. — ^An  assistant  overseer  is  a  parliamentary 
officer,  appointed  by  the  magistrates,  having  a  substantial 
office  of  his  own,  and  performing  all  such  duties  as  are 
authorized  by  the  vestry.  Here  it  is  not  sufficiently  shewn 
that  the  plaintiff  is  a  substantial  officer,  so  as  to  require  an 
appointment  of  him  from,  the  common-keepers  to  be  on  a 
stamp.  He  rather  appears  to  be  a  mere  servant  of  these 
persons,  who  give  him  an  authority  to  distrain. 

Aldbbson,  B.,  and  Bolfe,  B.j  concurred. 

Role  discharged. 
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Ejrck.  ifPlem, 
1843. 
Dob  d.  Gbimsbt  v.  Ball^  Assignee  of  James  Ball,  an    '^ 

Insolyent  Debtor.  j^    ^^ 

JliJECTMENT  for  two  Iionses.-— At  the  trial  before  Lord  Aconyeymnceof 
Abmger,  C.  B.,  at  the  Middlesex  Sittings  after  Hilary  term,  frauduiient  and 
it  appeared,  that  by  deeds  of  lease  and  release,  dated  28th  ^edU^w'ofVhV 
and  29th  of  September,  1820,  the  insolvent  Ball  had  con-  conveying 

•>ii  .  .  «.i/^  «     P«rty,  within 

veyed  the  houses  m  question  to  one  Sumdge  (through  the  is  EUi.  c. 
whose  will  the  lessor  of  the  plaintiff  claimed),  in  considera-  fi'^^nsl  hilT 
tion  of  70/.,  for  which  there  was  a  receipt,  signed  by  Ball,  JJJJJ^^'J'"^^"^ 
indorsed  on  the  deed.    In  October  1821,  Ball  petitioned  represents  the 
the  Insolvent  Debtors'  Court  for  his  discharge.  The  deeds  the  assignee 
were  not  registered  until  the  11th  October,  1828.   Surridge  "/ek'thirunds 
had  never  been  in  possession  of  the  title-deeds.    A  re-  *«»  ejectment. 
hearing  of  Ball's  case  took  place  in  1882  before  the  Insol* 
vent  Debtors'  Court,  on  which  occasion  Surridge  and  Ball 
were  examined;   and  on  the  following  day,  the  former 
gave  a  bundle  of  keys  to  the  defendant,  the  assignee,  tell- 
ing him  to  do  what  he  pleased  with  the  houses.    Surridge 
died  in  April  1832.    It  was  contended  for  the  defendant, 
that  these  facts  furnished  evidence  of  the  conveyance  to 
Surridge  having  been  fraudulent  and  void,  within  the 
stat.  13  Eliz.  c.  5.    The  Lord  Chief  Baron  thought,  how- 
ever, that  there  was  no  evidence  thereof  to  go  to  the  jury, 
and  under  his  direction,  a  verdict  was  found  for  the 
plaintiff. 


Theatger^  in  this  term,  obtained  a  rule  nisi  for  a  new 
trial,  against  which 

W^  H.  Watson  and  Pearson  now  shewed  cause. — Even 
if  there  was  evidence  of  fraud,  this  defendant,  the  assignee 
of  the  insolvent,  has  no  right  to  contest  the  deed  on  that 
ground.  An  assignee  under  the  Insolvent  Act  which  was 
in  force  at  the  time  of  the  execution  of  this  deed,  (the 
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Bxeh,o/  Pleas,  1  Geo.  4j  c.  119)^  took  onlj  what  interest  the  insolvent 
^^^'  ^  himself  was  beneficially  entitled  to,  and  coold  not  defeat  a 
deed  made  hj  him,  on  the  ground  that  it  was  fraudulent 
within  the  statute  of  Elizabeth.  That  act  contained  no 
provision  making  void  any  deed  executed  by  the  insolvent 
within  a  certain  period  before  his  imprisonment,  or  with 
the  view  of  taking  the  benefit  of  the  act.  Nothing  passed 
under  it  to  the  assignee  but  what  the  insolvent  had,  or 
what  he  had  the  right  to  impeach  at  law.  No  doubt  the 
creditors  might  impeach  the  deed  in  equity,  if  fraudulent 
and  void  under  the  statute  of  Elizabeth.  [Parke,  B. — If 
it  be  void  against  the  creditors,  is  it  not  so  against  the  as- 
signee, who  represents  them?  According  to  your  argu- 
ment, the  fraud  is  to  be  successful,  or  the  creditors  are  to 
go  into  equity.  The  subsequent  provision,  in  the  7  Geo.  4, 
c.  57,  as  to  avoiding  deeds  executed  by  the  insolvent  within 
a  certain  time,  refers  not  to  deeds  that  are  void  against  the 
creditors,  but  to  deeds  whereby  a  particular  creditor  is 
preferred.  Could  not  assignees  in  bankruptcy  avoid  such  a 
deed,  and  recover  in  ejectment?]  A  fraudulent  convey- 
ance is  an  act  of  bankruptcy  in  itself.  [Parke,  fi. — A 
fraudulent  transfer  of  goods  by  deed  was  not,  until  the 
6  Geo.  4,  c.  15,  yet  that  is  within  the  statute  of  Elizabeth.] 
The  insolvent  act  gave  the  creditors  no  greater  legal  right 
than  the  insolvent  himself  had :  and  he  clearly  had  no 
right  to  impeach  such  a  deed.  The  creditors  have  there- 
fore no  locus  standi  at  law,  and  must  file  their  bill  in 
equity. — ^They  contended  also  that  there  was  no  evidence 
to  go  to  the  jury  of  fraud. 

In  the  course  of  the  argument,  the  following  autho- 
rities were  referred  to  :  Bac.  Abr.,  tit.  "  Mortgage  *' ; 
2  Cruise's  Digest,  tit.  "  Mortgage*' j  Howes y.  Leader  (o), 
Butsher   v.  Harrison  {b),  Sims  v.  T7iomas(c),   Becke   v. 

(a)  Cro.  Jac.  273.        (6)  4  B.  &  Adol.  129 ;  I  Ney.  &  M.  677. 
(e)  12  Ad.  &  £.  536 ;  4  P.  &  D.  233. 
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Smith  (fl),  Knight  v.  Fergusson  (ft).  Peacock  v.  Harris  (c),  and  Ex^^h.  of  Pieas, 
Thompson  y.  Jackson  [d) .  ^  ^^^'  ^ 

Dob 

Thesiger  and  Bramwell,  in  support  of  the  rule,  were  not      Grimsby 
called  upon  to  argue.  B^^^ 

Lord  Abinoer,  C.  B. — ^There  must  be  a  new  trial.  It 
is  not  necessary  to  give  any  opinion  as  to  the  law ;  but  I 
think  I  ought  to  have  left  the  question  of  fraud  to  the  jury; 
the  possession  of  the  deed,  and  the  delivery  up  of  the  keys 
to  the  defendant,  were  facts  from  which  they  might  have 
inferred  that  the  conveyance  was  fraudulent. 

Parke,  B. — ^I  am  also  of  opinion  that  there  ought  to  be 
a  new  trial  in  this  case,  on  the  ground  that  the  question 
of  fraud  has  not  been  left  to  the  jury.  I  think,  also,  that 
the  assignee  of  an  insolvent  debtor  represents  the  creditors 
for  all  purposes,  and  if  any  fraud  exists  in  a  transaction  to 
which  the  insolvent  was  a  party,  that  the  assignee  may  take 
advantage  of  it.  A  deed  which  is  void  as  against  creditors 
is  void  also  as  against  those  who  represent  creditors. 

Alderson,  B. — ^If  a  deed  be  void  as  against  creditors, 
the  assignees,  who  represent  creditors,  may  avoid  it 

BoLFE,  B.,  concurred. 

Rule  absolute. 

(«)2M.&W.191.  Man.  854. 

(6)  6  M.  &  W.  389.  (rf)  4  Scott's  N.  R.  234;  3  Man. 

(c)  5  Ad.  &  EU.  449;  6  Nev.  &      &  G.  621. 
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Exch.  of  Pleai, 
1843. 

Chapman  and  Another  v.  Morton. 
May  9.         -p^ 

The  plaintiffs,     JJeBT  for  goods  sold  and  delivered,  and  on  an  account 

merchants  at  *=* 

Dieppe,  sold  to  stated. — Plcas,  as  to  part,  payment  into  Court;  as  to  the 
a  merchant  at'  rcsidue,  a  sct-off  for  mouej  by  the  defendant  lent  and  ad- 
quanttty  of  ^  vauccd  to,  and  paid,  laid  out,  and  expended  for  the  plain- 
cake,  which       tiflfs,  and  for  money  had  and  received  by  the  plaintiffs  to 

was  delivered  . 

to  the  defend-  the  use  of  the  defendant.  At  the  trial  before  Lord.^^n- 
Dec.  1841.  Sf^y  P*  B.,  at  the  London  sittings  after  Hilary  Term,  the 
The  defendant    following  facts  appeared :— 

conceiving  that  °  *  * 

the  cargo  did         This  action  was  brought  by  the  plaintiffs,  who  are  mer- 

not  answer  the 

sample,  landed  chauts  at  Dieppe,  to  rccover  from  the  defendant,  a  merchant 
L^thi^ujose  at  Wisbech,  in  Cambridgeshire,  the  sum  of  428/.  5*.  7d., 
of  examination,  i^jje  -pnce  of  a  quantity  of  Marseilles  oil-cake,  sold  and  de- 

and  subse-  . 

quentiy  landed  livcrcd  by  the  plaintiffs  to  the  defendant.    Against  this 

sto^red  it  in  a  claim  the  defendant  sought  to  set  off  a  sum  of  652/.  15«.  4d., 

house,  IndT"  ^®^°S  *^®  balance  of  monies  paid  by  him  on  the  12th  of 

wrote  to  the  January,  1842,  in  discharge  of  certain  bills  of  exchange 

forming  them  amounting  to  1570/.  17«.  6d.,  which  were  drawn  by  the 

at  their  rUktmd  plaintiffs  upoQ  find  acccptcd  by  the  defendant's  bankers  on 

costs,  and  re-  jjjg  bghajf  qq  accouut  of  auothcr  cargo  of  oil-cake  sold  by 

quiring  them  to  '  o  J 

take  it  back:      the  plaintiff  to  the  defendant,  and  delivered  to  him  at 

which  the 

plaintiffs  refus-  Wisbcch  in  December,  1841.  It  appeared  that  the  bills 
som'e  corre-  "^  ^^^  ^®®°  accepted  and  negotiated  before  the  arrival  of  the 
spondence,  the    oil-cakc  at  Wisbcch,  aud  that  on  its  arrival,  the  defend- 

defendant,  in  ' 

May,  1842, gave  ant  made  a  complaint  to  the  plaintiffs  that  it  did  not 

tice  that  the  °"  w^swer  the  Sample;  he  however  landed  a  part  for  the  pur- 

at'th^e  wmI-*"*  P°®®  ®^  examining  it,  and  considering  that  the  bulk  did  not 

house  at  their-  correspond  with  the  sample,  landed  the  whole,  lodged  it 

disposal,  and        .^,  ,,.  ^  ,.-  ,,,..«, 

that  if  no  di-  lu  the  pubuc  granary  at  Lynn,  and  mformed  the  plamtiffs, 
2ven  byThem,    ^7  l^^^r  dated  the  24th  of  January,  1842,  that  it  lay  there 

it  would  be 

sold,  and  the  proceeds  applied  in  part  payment  of  the  defendant's  damages.  The  plaintiffs 
answered  that  they  considered  the  transaction  at  an  end,  and  demanded  payment  of  the  price. 
The  defendant  thereupon  offered  the  cargo  for  sale  in  his  own  name,  and  in  July  sold  it  in  his 
own  name  to  a  third  party: — 

Held,  that  these  facts  sufficiently  shewed  an  acceptance  of  the  goods  by  the  defendant,  a(\er 
which  he  could  not  treat  the  contract  as  rescinded ;  that  he  was  not  to  be  considered  an  agent 
of  the  plaintiffs  from  necessity,  to  dispose  of  the  goods;  and  that  he  could  not,  in  an  action 
against  him  for  another  debt,  set  off  money  paid  by  him  on  bills  which  he  had  accepted  oo  ac- 
count of  the  disputed  cargo  before  its  arrival. 
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at  their  risk  and  costs^  and  required  them  to  take  it  back ;  Exch.  tf  pum^ 


which,  however,  the  plaintiffs  refused  to  do.  Some  negotia- 
tion then  took  place  between  the  parties,  which  went  off,  and 
ultimately,  in  the  month  of  May,  1842,  the  defendant  wrote 
to  inform  the  plaintiffs  that  the  oil-cake  was  lying  at  the 
public  granaries  at  their  disposal,  and  that  if  no  directions 
were  given  by  them,  it  would  be  disposed  of  by  the  defend- 
ant for  the  best  price  he  could  obtain,  and  the  proceeds 
would  be  applied  in  part  satisfaction  of  his  damages.  To 
this  letter  the  plaintiffs  replied,  that  they  considered  the 
transaction  closed,  and  demanded  payment  of  the  price. 
In  July  following,  the  defendant  advertised  the  cargo  for 
sale  in  his  own  name,  and  it  was  subsequently  sold  by  him, 
in  his  own  name,  to  a  third  person. 

It  was  contended  for  the  defendant,  upon  these  fieicts, 
that  he  had  sufficiently  repudiated  the  contract,  and  that 
although  he  had  sold  the  cargo,  he  must,  under  the  cir- 
cumstances, be  taken  to  have  sold  it  from  necessity,  as  the 
agent  of  the  plaintiffs,  and  was  therefore  entitled  to  set  off 
in  this  action  the  price  he  had  paid  for  it.  It  was  answered 
for  the  plaintiffs,  that  inasmuch  as  the  defendant  had  ac- 
cepted the  goods,  it  was  too  late  for  him  then  to  repudiate 
the  contract;  and  that  no  agency  from  the  plaintiffs  for 
the  sale  of  the  goods  could  be  presumed,  against  their  ex- 
press disallowance  of  it.  The  Lord  Chief  Baron,  being  of 
this  opinion,  directed  the  jury  to  find  a  verdict  for  the 
plaintiffs,  damages  428/.  5^.  7^.,  giving  the  defendant  leave 
to  move  to  enter  a  verdict  for  him  upon  the  issue  on  the 
plea  of  setoff. 

Erie  having  obtained  a  rule  accordingly, 

£e//y,  Hayes,  KaA  Willes  now  shewed  cause. — There  is  no 
ground  for  admitting  this  set-off.  It  cannot  be  said  that 
the  defendant  was  the  plaintiffs'  agent  from  necessity  to 
sell  their  goods.    No  authority  for  that  purpose  can  be 

N  n2 
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Exch,  of  PUawi  implied^  in  tbe  face  of  the  plaintiffs'  express  statement  that 
-  they  considered  the  transaction  closed,  and  that  they  de- 
Chapman  manded  payment  of  the  price  of  their  goods.  There  can 
MoKTOK.  be  no  room  for  any  implication  of  such  an  authority,  when 
the  plaintiffs  have  distinctly  refused  to  recognise  the  goods 
as  being  theirs,  and  insisted  on  the  defendant's  perform- 
ing his  contract.  There  are  undoubtedly  some  cases  in 
which  such  an  authority  has' been  implied  in  respect  to 
articles  of  a  perishable  nature,  pending  a  negotiation  about 
the  goods,  and  where  there  was  no  opportunity  of  appris- 
ing the  owner  of  the  circumstances  or  obtaining  instruc- 
tions from  him ;  but  none  which  at  all  apply  to  such  a  case 
as  this,  where  the  goods  were  not  of  a  perishable  nature^ 
where  the  plaintiffs  were  at  hand  to  receive  communi- 
cations from  the  defendant,  and  above  all,  where  they 
distinctly  refused  to  invest  him  with  any  such  authority. 
The  defendant  dealt  with  the  cargo  as  his  own.  He 
repudiates  the  contract  in  words,  but  adopts  it  by  his  acts. 
Could  it  possibly  be  said  that  he  had  authority  to  sell,  as 
the  agent  of  the  plaintiffs,  to  a  stranger  on  credit?  If  the 
bulk  did  not  answer  the  sample,  his  course  was  to  bring 
an  action  against  the  plaintiffs  on  their  warranty.  In 
Comwal  V.  Wilson  (a),  the  plaintiff,  a  factor  abroad,  had  ex- 
ceeded the  price  limited  by  his  principal,  the  defendant,  for 
the  purchase  of  certain  goods ;  but  the  defendant,  though 
he  objected  to  the  contract,  having  afterwards  re-shipped 
and  disposed  of  some  of  the  cargo  on  a  new  risk,  was 
ordered  to  account  for  the  whole  at  the  cost  price.  Street 
V.  Blay  {b)  is  a  distinct  authority,  that  if  the  purchaser  of 
a  specific  chattel  accepts  it  and  deals  with  it,  he  cannot 
afterwards  return  it,  or  resist  an  action  for  the  price,  ex- 
cept in  case  of  fraud,  or  of  express  agreement  with  or  con- 
sent of  the  vendor.  Horncaatle  v.  Farren  (c),  Parker  v. 
Palmer  {d),  and  Campbell  y,  Fleming  {e),  are  authorities  to 

(a)  1  Yes.  sen.  509.  (d)  4  B.  &  Aid.  387. 

(6)  2  B.  &  Adol.  456.  («)  1  Ad.  &  £U.  40 ;  3  Nev.  & 

(c)  3  B.  &  Aid.  497.  M.  834. 
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the  same  effect.  Hunt  v.  SUk  (a)  is  also  an  authority  to  shew  Bxeh.  rf  Pkoi, 

1040 

that  the  bnyer  eannot  rescind  the  contract  of  sale,  unless  ' 

the  parties  can  be  placed  in  the  same  position.  Suppose, 
after  the  sale  by  the  defendant,  the  goods  had  risen  con- 
siderably in  price;  could  the  plaintiffs  hare  sued  him  for 
selling  their  goods  without  their  authority,  in  order  to 
recover  the  difference  ?  [Lord  AInnger,  C.  B. — If  the  de- 
fendant made  himself  the  plaintiffs'  agent  to  seU,  why  did 
he  not  consult  them  as  to  the  vendee,  or  the  price,  or  sell 
in  their  name,  in  order  that,  if  he  should  become  insolvent, 
they  might  have  a  right  of  action  against  the  vendee  ?]  In 
truth,  the  case  is  just  the  same  as  if  the  plaintiffs  had  been 
upon  the  spot,  repudiating  the  transaction.  Having  re- 
tained the  goods  which  he  obtained  possession  of  as  ven- 
dee, the  defendant  cannot  afterwards  renounce  that  char- 
acter, and  set  himself  up  as  agent  of  the  vendor. 

J5r/aand  Peacock,  contra. — The  question  is,  whether  the 
contract  of  sale  was  rescinded;  if  it  was,  the  defendant 
might  have  sued  the  plaintiffs  for  money  had  and  received, 
and  is  equally  entitled  to  set  off  in  answer  to  this  action  the 
price  which  he  has  paid.  [Lord  Abtnger,  C.  B. — Ought  you 
not  rather  to  say  that  the  plaintiffs*  did  not  perform  their 
contract,  and  that  the  property  never  passed  to  the  de- 
fendant?] Either  view  of  the  case  is  sufficient  for  the  de- 
fendants case.  For  the  purpose  of  the  present  argument, 
it  is  to  be  assumed  that  the  goods  were  in  fistct  not  accord- 
ing to  the  sample.  Now,  the  repudiation  of  the  contract 
was  complete  on  the  24th  of  January,  and  it  cannot  be 
said  that^  under  the  circumstances,  the  taking  the  cargo 
out  for  the  mere  purpose  of  examination  constituted  an 
acceptance,  so  as  to  prevent  the  right  of  repudiation. 
[Lord  Abmger,  C.  B. — Even  if  that  be  so,  it  is  clear  the 
plaintiffs  never  intended  the  defendant  to  be  their  agent.] 

(d)  5  East,  449. 
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Exeh.  of  Pleas,  That  is  not  a  necessary  part  of  the  defendants  case.  The 
property  remaining  in  the  plaintiffs^  and  the  goods  having 
been  paid  for  by  the  defendant,  he  is  entitled  to  set  off  the 
price.  If  they  had  been  actually  returned,  that  clearly  would 
be  so;  here  they  could  not  be  returned,  but  they  remained 
in  the  public  warehouse,  where  the  plaintiffs  might  have 
retaken  them,  and,  if  any  damage  happened  to  them  there, 
might  have  sued  in  trover  or  trespass.  It  is  said,  that  by 
some  subsequent  act  of  the  defendant,  without  commu- 
nication with  the  plaintiffs,  the  property  has  been  again 
transferred  to  him :  but  that  cannot  be.  It  is,  in  truth, 
altogether  a  question  of  fact  whether  there  ever  was  really 
an  acceptance  by  the  defendant. 

But  further,  this  was  the  case  of  an  agency  of  necessity. 
The  term  '^  perishable  '^  is  of  a  relative  nature.  Where  the 
goods  are  suddenly  perishable,  an  agency  may  be  created 
instanter.  Here  they  were  gradually  deteriorating  in 
value  and  becoming  perishable  by  lapse  of  time;  and  the 
plaintiffs  were  from  time  to  time  refusing  the  defendant's 
demand  that  they  should  take  them  back.  Suppose  the 
case  of  a  live  cargo,  where  the  keep  may  in  time  exceed 
the  value.  [Lord  Abinger,  C.  B. — If  the  vendee  is  sell- 
ing on  the  vendor's  account,  he  ought  surely  to  give 
notice  how,  by  whom,  and  on  what  terms.  Parke,  B. — 
He  ought  to  make  it  unambiguous,  so  that  if  the  sale  were 
profitable  he  could  not  afterwards  turn  it  to  his  own  bene- 
fit. The  question  is,  whether  this  was  an  action  of  adop- 
tion by  the  vendors,  or  a  wrongful  act  of  the  defendant; 
and  that  is  a  question  of  fact.]  The  cases  which  have  been 
referred  to  were  quite  different  from  this.  In  Street  v.  Blay 
there  was  a  re-sale  of  the  horse  at  a  profit,  without  any 
objection  having  been  previously  made  by  the  buyer.  In 
Parker  v.  Palmer  there  was  an  attempt  at  an  immediate 
xe-sale,  after  an  opportunity  of  examination.  Homcasttey. 
Farren  is  subject  to  a  similar  observation.  Here,  firom  first 
to  last,  the  defendant  did  no  act  to  bring  him  within  the 
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principle  of  those  cases^  and  at  last  sold  under  a  declaration  Bxch.  tf  PUat, 

that  he  sold  on  account  of  the  plaintiffs.    If  the  cargo  had  '  ^ 

been  sent  back^  the  plaintiffs^  being  foreign  merchants^      Chapman 

would  haye  had  both  the  cargo  and  the  price,  not  being      Mokton. 

amenable  to  the  jurisdiction  of  the  courts  of  this  country/ 

Under  such  circumstances^  the  defendant  had  a  right  to 

convert  himself  into  an  agent  or  factor  for  the  plaintiffs  to 

dispose  of  the  cargo  for  his  own  protection,  having  a  lien 

for  his  advances.    All  his  acts  are  consistent  with  that 

character.    The  plaintiffs  could  not  have  sued  him  for  not 

accepting  the  goods,  if  they  were  not  according  to  the 

sample.    What  could  he  do  but  sell  them?  and  being  in 

this  country,  and  the  owners  abroad,  he  could  only  sell  in 

his  own  name.    The  letters  would  have  been  evidence 

against  him  of  the  plaintiffs'  right  to  the  proceeds. — ^They 

cited  Kemp  v.  Pryor  (a),  and  Paley  on  Principal  and  Agent, 

p.  28. 

Lord  Abingeb,  C.  B. — ^I  think  this  rule  ought  to  be 
discharged.  I  was  of  opinion  at  the  trial,  and  still  think, 
that  this  case  was  a  case  of  sale  to  the  defendant,  in  which 
a  set-off  was  out  of  the  question;  and  therefore  that  I  was 
warranted  in  the  direction  I  gave  to  the  jury.  I  think  I 
could  not  have  directed  them  that  there  was  a  sale  by  the 
defendant  as  agent  for  the  plaintiffiu  The  utmost  that 
could  be  said  was,  that  it  was  an  equivocal  act,  and  we 
must  therefore  look  to  the  whole  of  his  conduct  for  an 
explanation  of  it.  We  must  judge  of  men's  intentions  by 
their  acts,  and  not  by  expressions  in  letters,  which  are 
contrary  to  their  acts.  If  the  defendant  intended  to  re- 
nounce the  contract,  he  ought  to  have  given  the  plaintiffs 
distinct  notice  at  once  that  he  repudiated  the  goods,  and 
that  on  such  a  day  he  should  sell  them  by  such  a  person, 
for  the  benefit  of  the  plaintiffs.    The  plaintiffs  could  then 

(o)  7  Ves.  237. 
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B»eh.o/Pieai,  have  Called  upon  the  auctioneer  for  tbe  proceeds  of  the 
sale.  Instead  of  taking  this  course,  the  defendant  has 
exposed  himself  to  the  imputation  of  playing  finst  and  loose; 
declaring  in  his  letters  that  he  will  not  accept  the  goods^ 
but  at  the  same  time  preventing  the  plaintiflb  from  dealing 
with  them  as  theirs.  The  safest  conclusion^  I  think,  for 
the  juiy  to  arrive  at  was,  that  the  defendant,  having  once 
adopted  the  goods  as  his  own,  had  no  longer  any  power  to 
repudiate  them,  and  therrfore  retained  no  right  of  set-off 
against  the  price.  With  respect  to  the  question  of  agency, 
I  remember  a  case  of  foreign  law,  which  occurred  during 
the  last  war,  that  bears  a  strong  analogy  to  the  present. 
A  shipment  of  goods  was  made  from  a  port  in  Italy  to 
Malta.  At  the  time  of  their  arrival  tbe  plague  raged 
there,  which  made  it  dangerous  to  land  them.  The  con- 
signees accordingly  sent  the  ship  to  Messina  and  there 
sold  the  cargo.  The  vendors  having  failed,  and  an  action 
being  brought  by  the  owners  of  the  goods  against  the  con- 
signees at  Malta,  the  latter  were  held  responsible,  it  being 
considered  that  the  circumstances  of  the  case  did  not  make 
them  agents  of  necessity  to  dispose  of  the  cargo  on  behalf 
of  the  vendors. 

Pabkk,  B. — ^I  am  of  the  same  opinion.  The  case  in 
truth  resolves  itself  into  a  question  of  fact.  K  it  were 
necessary  to  decide  whether  the  case  ought  to  have  gone 
to  the  jury,  for  them  to  determine  whether  the  defendant 
took  the  goods  in  performance  of  the  contract,  I  should 
have  thought  it  would  have  been  right  that  they  should 
decide  that  question.  But,  by  the  concession  of  the  de- 
fendants counsel,  the  Court  is  to  say  whether  there  was  an 
acceptance  by  the  defendant  or  not;  and  so  looking  at  the 
case,  I  cannot  differ  from  my  Lord  in  the  conclusion,  that 
there  was  good  evidence  to  shew  that  the  defendant  did 
accept  the  goods,  and  that  he  could  not  afterwards  repu- 
diate them,  and  treat  the  contract  as  having  been  rescinded. 
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and  maintain  an  action  to  recover  back  the  price.    It   Ettek,  tfPiMt, 


appears  that  the  goods  arrived  in  the  month  of  December, 
1841;  and,  although  there  may  be  some  doubt  and  ambi- 
guity in  the  correspondence  which  foUowed  between  the 
parties,  it  seems  to  me,  upon  the  whole,  that  there  was  no 
acceptance  by  the  defendant  down  to  the  month  of  May. 
But  the  subsequent  circumstances,  of  his  offering  to  sell 
and  selling  the  cargo  in  his  own  name,  are  very  strong 
evidence  of  his  taking  to  the  goods,  which  will  not  deprive 
him  of  his  cross-remedy  for  a  breach  of  warranty,  but 
whereby  the  property  in  the  goods  passed  to  him,  which 
may  be  considered  as  having  been  again  offered  to  him  by 
the  plaintiffs'  letter  in  the  month  of  May.  It  is  said  that 
this  was  an  equivocal  act,  and  that  the  defendant  might 
have  intended  to  sell  the  cargo  as  agent  for  the  plaintiffs. 
But  he  could  hardly  say  so,  because  the  plaintiffs  had 
ahready  directly  repudiated  his  acting  as  their  agent  for 
any  such  purpose.  I  admit  that  it  was  an  equivocal  act : 
there  might  be  circumstances  under  which  he  might  have 
disposed  of  the  goods  as  the  agent  of  the  vendor;  but  it 
might  be  also  that  he  meant  to  take  to  the  property,  having 
recourse  to  his  cross-remedy.  Upon  the  whole,  I  am  not 
disposed  to  differ  from  my  Lord  Chief  Baron,  and  think 
the  rule  ought  to  be  discharged* 

Aldebson,  B. — I  am  of  the  same  opinion.  The  whole 
case  appears  to  me  to  be  explicable  only  on  the  supposition 
that  the  defendant  meant  to  take  to  the  goods,  and  to  get 
the  proceeds  of  the  sale  in  reduction  of  his  damages  for  the 
alleged  breach  of  warranty. 

BoLFB,  B.,  concurred. 

Rule  discharged. 


1843. 
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Exek.  rf  PUat$ 
1843. 


May  11. 

Where  k,  has 
an  account 
against  B.» 
some  of  the 
items  of  which 
are  more  than 
six  years  old, 
and  B.  has  a 
cross  account 
against  A.,  and 
they  meet  and 
go  through  both 
accounts,  and  a 
balance  is 
struck  in  AJs 
favour,  this 
amounts  to  an 
agreement  to 
set  off  B.'s 
claim  against 
the  earlier 
items  of  A.'s, 
out  of  which 
arises  a  new 
consideration 
for  the  pay- 
ment of  the 
balance;  and 
takes  the  case 
out  of  the  ope- 
ration of  the 
Sutute  of  Li- 
mitations. 


AsHBY  V,  James. 

JJeBT  for  goods  sold  and  delivered,  and  upon  an  account 
stated.  Pleasj  first,  nunquam  indebitatus :  secondly,  the 
Statute  of  Limitations. 

At  the  trial,  before  the  under-sheriff  of  Northampton- 
shire, it  appeared  that  the  greater  part  of  the  plaintiff's 
demand  accrued  more  than  six  years  before  the  commence- 
ment of  the  action,  and  that  there  were  mutual  accounts 
between  the  parties.  The  plaintiff  tendered  evidence,  that, 
a  short  time  before  the  action,  he  and  the  defendant  met 
for  the  purpose  of  adjusting  the  accounts  between  them; 
that,  on  the  plaintiff's  demand  being  read  over,  the  de- 
fendant said  it  was  correct,  but  that  he  claimed  a  set-off; 
that  his  set-off  was  also  investigated,  and  that,  finally,  a 
balance  was  struck  in  favour  of  the  plaintiff  of  12L  98.  6d. 
This  evidence  was  objected  to  on  the  part  of  the  defendant, 
on  the  ground  that  it  amounted  to  a  mere  parol  acknow-^ 
ledgment  by  him  of  the  debt,  which,  by  the  express  provi- 
sions of  the  9  Geo.  4,  c.  14,  was  not  sufficient  to  take  the 
case  out  of  the  statute.  The  under-sheriff,  however,  re- 
ceived the  evidence,  and  the  plaintiff  had  a  verdict  for 
12/.  9s.  6d. 


Humfrey  having  obtained  a  rule  for  a  new  trial,  on  the 
ground  that  this  evidence  was  improperly  received. 


Barsiow  now  shewed  cause. — ^The  evidence  was  rightly 
received.  Here  there  was  not  merely  a  promise  to  pay  the 
pre-existing  debt,  but  an  act  done  between  the  parties,  out 
of  which  a  new  consideration  arose,  namely,  a  settlement 
of  accounts,  and  the  striking  of  a  balance  as  to  items 
within  as  well  as  beyond  the  six  years,  which  was  sufficient 
to  take  the  case  out  of  the  operation  of  Lord  Tenierden's 
act. 
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Humjrey,  contrit. — ^No  mere  verbal  statement  of  ac«  Exeh,  rf  PUatt 

1 AJ^ 

^sounts  is  now  sufficient  to  take  the  case  out  of  the  Sta-  ^  ' 
tute  of  Limitations  j  there  must  be  an  acknowledgment 
or  promise  in  writing.  Jones  v.  Ryder  {a)  is  expresslj  in 
point.  It  was  there  held^  that  a  parol  statement  of  account 
between  the  parties  as  to  a  debt  previously  ascertained  is 
not  sufficient  to  take  the  case  out  of  the  statute.  Smith  v. 
Forty  {b\  in  which  an  account  stated  within  the  six  years, 
of  a  debt  which  accrued  before  that  time,  was  held  to  be 
sufficient  for  that  purpose,  was  in  effect  overruled  by  Jones 
V.  Ryder.  The  same  principle  is  recognised  in  MHU  v. 
Fowkes  {c). 

Lord  Abinoeb,  C.  B. — This  rule  must  be  discharged.  I 
think  Lord  Tenterden*^  act  does  not  apply  at  all  to  the  fact 
of  an  account  stated,  where  there  are  items  on  both  sides. 
[His  Lordship  read  the  first  section  of  the  9  Geo.  4,  c.  14]. 
This  is  not  ''an  acknowledgment  or  promise  by  words 
only;''  it  is  a  transaction  between  the  parties,  whereby 
they  agree  to  the  appropriation  of  items  on  the  one  side, 
item  by  item,  to  the  satisfaction  pro  tanto  of  the  account 
on  the  other  side.  .  The  act  never  intended  to  prevent 
parties  firom  making  such  an  appropriation. 

Aldbbson,  B. — ^I  am  of  the  same  opinion.  The  Courts 
have  never  laid  it  down  that  an  actual  statement  of  a  mu- 
tual account  will  not  take  the  case  out  of  the  Statute  of 
Limitations.  They  have  indeed  determined,  that  a  mere 
parol  statement  of,  and  promise  to  pay,  an  existing  debt, 
will  not  have  that  effect,  because  to  hold  otherwise  would 
be  to  repefd  the  statute.  The  truth  is,  that  the  going 
through  an  account,  with  items  on  both  sides,  and  striking 
a  balance,  converts  the  set-off  into  payments;  the  going 
through  an  account  where  there  are  items  on  one  side 

(a)  4  M.  &  W.  32.  (c)  5  Bing.  N. C.  455;  7  Scott, 

\h)  4  C.  &  P.  126.  444. 
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Exeh.  of  PUat,  only,  as  was  the  case  in  SmUh  y.  Fbriy,  does  not  alter  the 

1843 

situation  of  the  parties  at  all,  or  constitute  any  new  consi- 
deration* Here  the  striking  of  a  balance  between  the 
parties  is  eridence  of  an  agreement  that  the  items  of  the 
defendant's  account  shall  be  set  off  against  the  earlier  items 
of  the  plaintiff's,  leaving  the  case  unaffected  either  by  the 
Statute  of  Limitations  or  the  set-off. 


RoLTE,  B. — ^An  actual  settlement  of  accounts  is  not  an 
"acknowledgment  or  promise  by  words  only."  It  is  a 
transaction  between  the  parties,  out  of  which  a  new  consi- 
deration arises  for  a  promise  to  pay  the  balance. 

Rule  discharged. 


Oabyen,  Assignee  of  Jones,  a  Bankrupt,  v.  Birch  and 
Another  (a). 

UOWLING  shewed  cause  against  a  rule  for  judgment  i^ 
Issue  was  joined  in  August  1841, 
and  notice  of  trial  given  for  the  Liverpool  Summer  Assizes. 
The  cause  was  not  then  tried,  in  consequence  of  a  pro- 
posal made  by  the  defendants'  attorney  to  the  plaintiff's, 
that  they  should  first  see  the  event  of  another  action 
brought  by  one  Harris  against  the  same  defendants  (6). 


Af<^  11. 

Where  a  plain 

tiffabftainf  .  ^  .. 

from  trying  the   ^  CaSC  of  a  nousmt 

cause  at  the 

aatizef  for 

which  he  haa 

given  notice  of 

trial,  in  con- 

fequence  of  a 

proposal  from 

the  defendant 

that  it  shall 

await  the  event  That  casc  was  finally  determined  in  Hilary  Vacation  1842. 
tion  against  the  This  causc  had  uot  siucc  been  taken  down  to  trial.  Cowling 
thaUs^deter-^    nrged,  that  as  the  non-trial  of  the  cause  arose  from  the 

mined  in  time 

to  enable  the  plaintiff  to  go  to  trial  at  the  next  assizes ;  his  not  doing  so  is  a  default,  which  en- 
titles the  defendant  to  move  for  Judgment  as  in  casc  of  a  nonsuit,  and  be  is  not  bound  to  take  the 
cause  down  by  proviso. 


(a)    Before  Parke,  B.,     sitting 
alone. 


(b)  Harris  v.  Birch,  9  M.  & 
W.  591. 
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act  of  the  defendants^  there  was  no  neglect  or  default  within  Bxch,  ofPhat, 


the  statute,  and  the  defendants'  remedy  was  by  bringing 
down  the  case  by  proyiso;  and  dted  Jenkina  v.  Charity  {a\ 
But 

Paeke,  B.  was  of  opinion,  that  though  the  not  proceed- 
ing to  trial  at  the  first  assises  was  sufficiently  excused,  yet 
the  plaintiff's  not  going  to  trial  at  a  subsequent  assizes 
was  a  default  for  which  the  defendants  had  a  right  to  move, 
and  therefore  the  plaintiff  must  give  a  peremptory  under- 
taking, 

Bule  discharged  accordingly. 

Crampton  appeared  in  support  of  the  rule, 
(a)  2  Dowl.  P.  a  197. 


1843. 


Nicholson  and  Another,  Assignees  of  Marshall^ 

a  Bankrupt,  v.  Dtsok.  M^y  10, 

C'ASE. — ^The  declaration  contained  two  counts,  charging  When  a  de- 
the  defendant  with  negligence  as  the  attorney  of  the  bank-  the  g  °ne^* 
rupt,  before  his  bankruptcy,  in  respect  of  two  contracts  t^", '  ^^  "^je Ji 
made  by  the  bankrupt  for  the  purchase  of  certain  leasehold  ^^^^^  "« in- 

,    .  '^        .  *^  _  ,     .         ^,  voWed  in  the 

premises,  and  in  preparmg  and  completing  the  convey-  general  inue, 
ances  thereof.    The  declaration  alleged  that  the  defendant  IHf  iJ^S'on 
had  accepted  a  defective  title,  setting  out  the  defects  of  J***  general 

.  »  o  \n\xt,  but  the 

title  specially.    The  defendant  pleaded  not  guilty  to  the  tpedai  pleas 
whole  declaration,  and  also  a  plea  denying  the  bankruptcy.  Uie  pidntiti^  the 
He  further  pleaded  eleven  pleas  to  the  first  count  of  the  f*?*"*  *"!!!'  !J 

*>  ^  to  toe  oonttroea 

declaration,  the  last  thereof  being  a  plea  of  the  Statute  of  dittributiveiy 

for  the  purpose 
of  the  taxation 
of  costs  i  and  the  defendant  is  not  to  he  allowed  the  costs  on  so  much  of  the  general  issue  as  is 
InvoWed  in  the  special  pleas  found  for  the  pklntl^  but  such  last-mentioned  costs  are  to  he 
allowed  to  the  plaintiir« 
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Bjtek.  of  Pieatt  Limitations^  and  ten  pleas  to  the  second  count  of  the  de- 
claration.  Several  of  the  pleas  were  traverses  of  the  spe- 
cific defects  of  title  alleged  in  the  declaration,  and  one  of 
the  pleas  to  each  count  alleged  that  the  defendant,  before 
the  completion  of  the  purchase,  fiilly  explained  the  defects 
of  title  to  the  bankrupt. 

At  the  trial,  a  verdict  was  taken  for  the  plaintiflfs,  subject 
to  a  reference,  in  the  usual  terms  as  to  costs.  By  his  award, 
the  arbitrator  directed  the  verdict  to  be  entered  for  the 
defendant  on  the  issue  joined  on  the  plea  of  not  guilty,  and 
also  on  the  issue  joined  on  the  replication  to  the  plea  of 
the  Statute  of  Limitations  pleaded  to  the  first  count  >  and 
on  the  remaining  twenty-two  issues  he  directed  the  verdict 
to  be  entered  for  the  plaintiffs.  On  the  taxation  of  costs, 
the  Master  refused  to  allow  to  the  defendant  the  costs 
of  any  of  his  witnesses  but  one,  on  the  ground  that  they 
were  witnesses  to  those  facts  only  which  were  put  in  issue 
by  the  several  pleas  which  were  found  for  the  plaintiffs. 

KeUy  had  obtained  a  rule  calling  on  the  plaintiffs  to 
shew  cause  why  the  Master  should  not  review  his  taxation, 
on  the  ground  that  the  matters  put  in  issue  by  the  special 
pleas  were  in  fact  also  put  in  issue  by  the  plea  of  not 
guilty;  and  also  that  the  Master  was  mistaken  in  deter- 
mining that  the  evidence  of  some  of  the  witnesses  was  ap- 
plicable solely  to  the  issues  found  for  the  plaintiffs. 

TTiesiffer  and  Hugh  Hill  shewed  cause. — ^The  difficulty 
in  this  case  is  occasioned  by  the  form  of  the  pleadings,  the 
defendant  having  pleaded  so  many  pleas  which  were  in 
reality  but  so  many  parts  of  the  general  issue.  The  ge- 
neral rule  is  well  settled  (a) ;  the  question  is  only  as  to  its 
application  in  the  present  instance.    If  the  defendant  had 


(o)    See  Ehight  v.    JFoorey  3      Crowther  y.  ElweU,^M.&W.  71; 
Bing.  N.  C.  534 ;  4  Scott,  360;      JIasUewoodr.  Back,  9  M.  &  W.  1. 


EA8TEB  TSBH^   6  VICT.  647 

not  pleaded  the  special  pleas,  there  could  be  no  doubt  that  Exch.  0/  Piea$, 
the  defendant  would  have  been  entitled  to  the  costs  of  all 
the  witnesses  called  to  speak  to  any  fact  put  in  issue  by 
the  plea  of  not  guilty,  because  he  would  have  been  the 
successful  party  on  that  plea.  The  fallacy  lies  in  supposing 
that  he  has  succeeded  on  that  plea  to  its  full  extent,  for  he 
has  not  succeded  on  such  parts  thereof  as  are  involved  in 
the  special  pleas.  The  issue  raised  by  the  plea  of  not 
guilty  must  therefore  be  construed  distributively;  on  those 
parts  contained  in  the  special  pleas  the  plaintiffs  have  suc- 
ceeded^ and  on  the  residue  only  has  the  defence  been 
successful;  therefore  the  defendant  is  entitled  only  to  the 
costs  relating  to  such  residue.  Daniels  v.  Barry  (a)  is  in 
point.  There,  in  case  for  a  deceitful  representation  upon 
the  sale  of  a  ship,  in  falsely  representing  her  to  be  fit, 
whereas  she  was  not  fit,  as  the  defendants  well  knew,  the 
defendants  pleaded,  first,  not  guilty  :  secondly,  a  traverse 
of  the  allegation  in  the  declaration  as  to  unfitness :  the 
jury  found  that  the  vessel  was  unfit,  but  that  the  defend- 
ants did  not  know  it  to  be  so :  and  the  verdict  was  entered 
for  the  defendants  on  the  first  issue,  and  for  the  plaintiffs 
on  the  second;  and  it  was  held  that  the  Master  was  right 
in  allowing  to  the  plaintiffs  the  costs  of  their  witnesses 
upon  the  issue  as  to  the  unfitness,  and  refusing  to  allow 
the  defendant  the  costs  of  their  witnesses  called  to  prove 
the  fitness,  as  they  had  raised  a  distinct  issue  as  to  the 
fitness  of  the  vessel,  though  that  would  have  been  involved 
under  the  general  issue.  And  the  same  principle  is  sanc- 
tioned by  Doe  v.  Errington  (A),  Prudhomme  v.  Fraser  (c), 
and  Routledge  v.  Abbott  {d).  With  respect  to  the  other 
ground,  the  Master  is  the  proper  person  to  determine  the 
fact  as  to  what  issues  the  witnesses  were  called  to  prove. 

(a)   Law  Journ.  Rep.  (N.  S.)  M.512. 

vol.  12,  Q.  B.,  113.  (d)  8  Ad.  &  Ell.  592;  3  Nev. 

(6)  4  Dowl.  P.  C.  602.  &  P.  660. 
(e)  2Ad.&£U.645;  4Nev.& 
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Exch,  o/PUat,  [AUermm,  B. — ^We  have  spoken  to  the  Master^  and  he  has 
1843.       informed  us  that  he  apprehends  he  was  misinformed  by 
Nicholson   the  parties  who  attended  the  taxation^  as  to  the  particnlar 
Dtbok.      ^^^^  which  the  witnesses  were  called  to  speak  to.] 

Ketty,  contra,  was  not  called  on. 

Parks,  B. — ^It  would  be  more  satisfiBUstoiy,  in  conse- 
quence of  what  the  Master  has  stated  to  usj  that  this  taxa^ 
tion  should  be  reviewed.  The  Master  is  to  allow  costs  to 
the  defendant  on  so  much  of  the  general  issue  as  the  wit- 
nesses on  his  part  were  called  to  prove,  and  on  which  he 
succeeded,  but  he  is  not  to  allow  to  the  defendant  the  costs 
of  so  much  of  the  general  issue  as  is  involved  in  the  spe- 
cial pleas  found  for  the  plaintiffs.  The  last-mentioned 
costs  are  to  be  allowed  to  them. 

Alderson,  B. — ^The  rule  is  this.  With  respect  to  the 
costs  of  the  witnesses,  which  are  applicable  solely  to  issues 
found  for  the  plaintiffs,  they  are  entitled  to  costs ;  where 
such  costs  are  applicable  to  issues  on  which  the  defendant 
has  succeeded,  he  is  entitled  to  costs.  Upon  so  much  of 
the  general  issue  as  is  contained  in  the  special  pleas,  the 
defendant  has  failed,  and  the  plaintiffs  have  succeeded, 
therefore  the  defendant  is  not  entitled  to  the  costs  relat- 
ing thereto.  The  Master  should  treat  the  general  issue  as 
distributive. 


BoLFE,  B.,  concurred. 

Bule  absolute. 
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E:cch.  of  Pleat, 
1843. 

Smith  v.  Bond. 

T  May  10. 

HIS  was  an  action  brought  against  the  defendant  upon  Where  a  per- 

the  stat.  9  Ann.  c.  14,  s.  2,  to  recover  fifom  him  money  won  hj^^^^to^ 

at  play,  from  different  persons  mentioned  in  the  several  ^Jo'and  more 

counts  of  the  dedaration,  and  also  the  treble  value  thereof,  "d  pays  it  by 

a  cheque  on  a 

The  first  count  of  the  declaration  stated,  that  A.  B.,  in  the  banker,  which 
parish  of  St.  George,  Hanover-square,  in  the  county  of  jiSer^ona** 
Middlesex,  by  playing  with  the  defendant  at  dice,  at  a  ^^'^^^''^'^g^l 
certain  game  called  French  hazard,  lost  to  the  defendant,  ent  parish ;  the 
at  one  sitting,  contrary  to  the  statute,  and  the  defendant  bited^by  the  9 
won  of  the  said  A.  B.,  the  sum  of  £207 ;  which  said  sum  of  ,^"^^„^i|tt;5\2' 
money  the  said  A.  B.  then  and  there  paid  to  and  the  same  *^«  pi«<»  ''^•^ 

.  the  money  is 

was  then  and  there  received  by  the  defendant;  whereby,  lost  and  won, 

and  by  force  of  the  said  statute,  an  action  had  accrued  to  t^^enTthe 

the  plaintiff,  who  sued  for  himself  and  the  poor  of  the  said  ed*«nd\h^^" 

parish  of  St.  George,  Hanover-square,  to  receive  of  the  ^^^  •»  ^^^n 

^       '  under  that  sec- 

defendant  the  said  sum  of  money  so  lost,  and  the  treble  tion  by  a  com- 

value  jfhereof.    The  other  counts  varied  only  in  the  names  for  Uie  s«n*'' 

of  the  persons  who  were  stated  to  have  lost  the  money.        l^Jwe^valae  i 

Flea,  nil  debet  by  statute.  properly 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle-  hSfSf  the  poor 

sex  sittings  after  last  Michaelmas  Term,  it  was  proved  that  wWcMh^pUy 

A.  B.  lost,  at  a  gaming-table  kept  by  the  defendant,  in  the  ^^^  P^<^«- 

Such  a  trans* 

parish  of  St.  George,  Hanover-square,  the  sum  of  £207,  action  is  sub- 
of  which  he  paid  down  £7  in  cash,  and  gave  a  blank  cheque  ^^ng  for 
for  the  remainder,  which,  on  the  following  morning,  he  I[n^n^,"J["*^4 
exchanged  for  a  printed  cheque  on  Messrs.  Smith,  Payne,  >»«  on  credit. 
&  Co.,  and  it  was  paid  by  them  at  their  bank  m  the  city,  ever,  that  the 
The  losses  to  which  the  other  counts  (except  the  second)  1^.  2,7s'not*cOT- 
related  were  also,  wholly  or  in  part,  paid  by  cheques,  fn"*^^*',*^^"' 
which  were  cashed  out  of  the  parish  of  St.  George,  Hano-  money  only, 
ver-square.   It  was  thereupon  contended  for  the  defendant, 
that  inasmuch  as  the  action  was  brought  by  the  plaintiff 
for  himself  and  the  poor  of  St.  George,  Hanover-square, 

VOL.  XI.  o  o  M.  w. 
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Ejteh.  of  Pleas,  and  the  payments  (which,  it  was  alleged,  constituted  or  at 

•  .    least  completed  the  offence)  were  made  in  other  parishes. 

Smith        the  action  could  not  be  maintained.  The  Lord  Chief  Baron 

Bond.        OYerruled  the  objection,  and  a  verdict  was  found  for  the 

plaintiff  on  the  first,  second,  fourth,  sixth,  and  ninth  counts 

of  the  declaration,  and  for  the  defendant  on  the  others. 

In  Hilary  Term,  the  SoUcitar-General,  for  the  defend- 
ant, obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  confined  to  the  second  count  of  the  declaration,  or 
why  a  new  trial  should  not  be  had: — ^first,  on  the  objection 
taken  at  the  trial ;  and  secondly,  on  the  ground  that  the 
gaming  in  question  (excepting  that  which  was  the  subject 
of  the  second  count)  was  a  gaming  on  credit,  and  therefore 
the  action  ought  to  have  been  brought  on  the  stat.  16  Car. 
2,  c.  7,  which  prohibits  all  gaming  on  credit,  or  on  the  13 
Geo.  2,  c.  19,  or  18  Geo.  2,  c.  34. 
In  the  present  term  (April  27), 

TTiesiger,  Kelly,  and  Lush  shewed  cause. — ^Neither  of  the 
objections  taken  on  the  part  of  the  defendant  can  be  main- 
tained. First,  admitting  that  the  transactions  in  question 
amounted  to  a  gaming  on  credit,  and  that  the  statutes  on 
which  the  defendant  relies  apply  to  this  case,  still  the 
penalty  may  be  cumulative;  and  the  statute  of  Anne, 
which  includes  not  merely  ready-money  transactions  only, 
but  all  cases  where  more  than  JEIO  is  lost  at  one  sitting, 
may  also  apply.  The  2nd  section  speaks  in  terms  of  the 
payment  or  delivery  of  the  sum  of  £10,  "  or  any  part 
thereof.^'  Neither  is  the  18  Geo.  2,  c.  19  (which  prohibits 
games  with  dice,  except  backgammon),  or  the  18  Geo.  2, 
c.  34,  8.  8  (which  subjects  persons  winning  or  losing  £10 
at  play,  at  any  one  time,  to  indictment  and  fine),  at  all  in- 
consistent with  the  9  Ann.  c.  14,  s.  2.  The  remedies  are 
cumulative.  If  any  other  construction  were  adopted,  par- 
ties might  play  for  any  sum,  and  altogether  evade  the 
penalties  of  the  act  by  making  their  payments  in  extra- 
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parocliial  places,  or  postponing  them  for  a  single  day.  EMeh.  0/  pum, 
There  would  always  be  an  arrangement  of  that  kind.  The 
statute  does  not  say  ''  and  shall  then  and  there  pay  and  de- 
liver'' &c.  But,  in  truth,  this  gaming  was  for  ready  money, 
and  not  on  credit.  A  gaming  on  credit  is  where  the  parties 
pky  on  a  previous  understanding  that  the  money  is  not  to 
be  paid  immediately :  not  where  part  is  paid  at  the  time, 
and  the  payment  of  the  remainder  is  merely  deferred. 

The  other  objection  is,  that,  as  the  second  section  of  the 
statute  of  Anne  gives  the  penalty  for  the  use  of  ''the  poor 
of  the  parish  where  the  offence  shall  be  committed,''  and  the 
payment,  and  not  the  losing  of  the  money,  constitutes  the 
offence,  the  action  ought  to  have  been  brought  for  the  poor 
of  the  parish  where  the  money  was  paid,  not  where  it 
was  lost.  Now,  it  is  true  that,  unless  payment  be  made 
of  the  money  lost  at  play,  the  offence  is  not  complete ; 
because  the  statute  is  directed  against  persons  who  shall, 
by  plajring  or  bettiifg,  lose  in  the  whole  the  sum  or  value 
of  £10,  ''  and  shall  pay  or  deliver  the  same  or  any  part 
thereof"  &c.:  but  nevertheless,  the  payment  does  not 
constitute  the  offence :  it  is  the  gaming  against  which  the 
penalties  of  the  act  are  directed.  The  payment  is  a  con- 
dition precedent  to  the  attaching  of  the  penalty,  but  it  is 
no  part  of  the  offence.  The  case  of  tuury,  on  which  reli- 
ance will  be  placed  on  the  other  side,  is  quite  distinguish- 
able. The  Stat.  12  Ann.  stat.  2,  c.  16,  after  prohibiting 
any  person  from  taking  for  the  loan  of  monies  above  £6 
per  cent,  per  annum,  and  declaring  all  contracts  for  greater 
interest  void,  enacts,  that  all  persons  "  who  shall  upon  any 
contract  take,  accept,  and  receive,  by  way  of  any  corrupt 
bargain,  loan,"  &c.  above  £5  per  cent,  per  annum,  shaU 
forfeit  treble  value.  Here,  therefore,  the  taking  and  re- 
cehring  the  usurious  interest,  not  the  contract  under  which 
it  is  taken,  constitutes  the  offence  whereby  the  forfeiture 
is  incurred;  and  therefore  it  was  rightly  held,  that  where 
the  usurious  contract  was  made  in  one  county,  but  the 

oo2 
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B*eh.  rf  Pkas,  monej  was  paid  and  received  in  another,  the  yenne  must 

1R49 

be  laid  in  the  latter  county.  Pearson  y.  M^Gowran  (a).  There 
the  '^taking  and  receiying^'  is  the  whole  body  of  the 
offence;  here  the  winning  of  the  money  is  the  criminal 
act,  and  is  of  itself  an  indictable  offence:  the  payment  is 
an  act  done  by  the  other  party,  who  is  to  take  advantage  of 
the  winning.  And  in  sect.  6,  the  winning  is  expressly 
stated  to  be  the  offence  contemplated  by  sect.  2.  It  is 
directed  against  fraudulent  winning,  and  then  enacts  that 
ev^y  person  ''  so  winning  &c.  as  aforesaid,  or  winning  at 
any  time  or  sitting  above  the  said  sum  or  value  of  £10,  and 
being  convicted  of  any  of  the  said  offences,^'  on  indictment 
or  information,  shall  forfeit  &c.  &c.  But,  even  if  this  be 
otherwise,  yet,  by  analogy  to  the  case  of  Scoit  v.  Brest  {b), 
the  penalty  might  be  sued  for  on  behalf  of  the  poor  of 
either  parish.  There  the  question  arose,  in  which  of  two 
counties  the  offence  of  usury  was  committed;  and  Ash^ 
hurett  J.,  says:  ''Even  supposing  th6  foundation  of  this 
action  to  have  arisen  in  two  counties,  I  think  that,  where 
there  are  two  facts  which  are  necessary  to  constitute  the 
offence,  the  plaintiff  may,  ex  necessitate,  lay  the  venue  in 
either,  according  to  the  case  cited  {cy^  So,  in  Sex  v.  Bur- 
dett  (d),  it  was  held  that  a  party  may  be  indicted  for  libel, 
either  in  the  county  where  he  composes  with  intent  to 
publish,  or  in  that  where  he  actually  publishes,  the  libel; 
and  the  rule  as  to  penal  actions  is  the  same  as  in  misde- 
meanours. But  further,  according  to  the  case  o{  Frederick 
v.  Lookup  (e),  it  would  seem  to  be  unnecessary  to  shew  in 
the  declaration  that  the  parish  in  which  the  offence  took 
place  is  that  for  the  poor  of  which  the  plaintiff  sues.  There 
the  declaration  stated,  that  the  plaintiff  sued  as  well  for 
himself  as  for  the  poor  of  the  parish  of  St.  Paul,  Covent 

(a)  3  B.  &  Cr.  700;  5  D.  &  R.  see  also  Com.  Dig.  Action  (11). 

616.  (d)  4  B.  &  Aid.  95. 

{b)  2  T.  R.  241.  {e)  4  Burr.  2018. 
{«)  Bukver^f  coie,  7  Rep.  1  ; 
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Garden;  and  alleged  the  gaming  to  have  been  ''on  the  Bxeh.  ofpieaty 
aith  day  of  March,  1757,  at  Westminster  aforesaid:"  and,        ^^^• 


npon  writ  of  error  brought,  after  verdict  and  judgment  for  Smith 
the  plaintiff,  one  of  the  errors  assigned  being,  that  it  did  qJ^,^ 
not  appear  from  the  declaration  that  the  offence  was  com- 
mitted in  the  parish  of  St.  Paul,  Covent  (harden,  so  as  to 
give  the  poor  of  that  parish  a  right  to  the  money  when 
recovered,  the  answer  given  to  the  objection  was,  that  after 
verdict  it  must  be  taken  that  the  offence  was  proved  to 
have  been  committed  in  the  proper  parish:  and  the  judg« 
ment  was  a£5rmed  so  far  as  related  to  the  recovery  of  the 
debt,  although  on  another  ground  it  was  reversed  as  to  the 
damages  and  costs.  It  is  immaterial,  therefore,  whether 
any,  or  what,  parish  is  stated  in  the  declaration.  The 
statute  does  not  say  that  the  poor  of  the  parish  are  to  be 
co-plaintiffs,  or  to  associate  in  the  action,  nor  is  the  ques- 
tion as  to  the  parish  at  all  involved  in  the  issue :  the  ap- 
plication of  the  money  is  a  question  between  the  plaintiff 
and  the  parish  after  the  judgment  is  recovered.  The  plea 
here  is  merely  that  the  defendant  does  not  owe  the  money 
"  to  the  plaintiff  or  the  poor  of  the  said  parish,  or  either  of 
them : "  the  latt^  part  of  the  traverse  is  immaterial.  What 
parish  may  come  in  to  claim  the  moiety  is  not  a  matter 
included  in  the  issue. 

The  SoUciior-General,  Plait,  and  Butt,  in  support  of  the 
rule. — ^Three  distinct  questions  arise  in  this  case:  first, 
whether  the  declaration  properly  describes  the  poor  who 
are  to  receive  the  moiety  of  the  penalties  recovered; 
secondly,  whether  this  was  a  gaming  on  credit,  or  payment 
was  made  at  the  time,  so  as  to  be  within  the  9  Ann. 
c.  14,  s.  2 ;  and  lastly,  if  payment  was  not  made  at  the 
time,  whether  the  offence  prohibited  thereby  is  complete 
until  pajrment  be  made.  First,  the  action  is  improperly 
laid :  the  payment  of  the  money  having  been  made  within 
a  parish  in  the  city  of  London,  the  action  ought  to  have 


564  CASB8   IN   THB   EXCHEQUER^ 

Exek.  (ffPUas,  been  brought  on  behalf  of  the  poor  of  that  parish,  and  not 
for  the  benefit  of  the  poor  of  St.  Oeorge,  Hanover-square. 
And  this  is  laid  down  in  all  the  books  to  be  matter  of 
substance:  Chitty  on  Pleading,  276;  Clark  y.  Taylor {a)f 
Taylor  y.  WiUoM  (&).  The  case  of  Frederick  v.  Lookup  has 
been  cited  to  shew  that  this  allegation  is  immaterial  after 
verdict ;  but  on  what  ground  the  judgment  of  the  Court 
was  given  does  not  appear  from  the  report. 

Secondly,  this  was  not  a  case  in  which  pajrment  was  made 
at  the  time.  The  cheque  is  a  mere  security  for  money  to 
be  afterwards  paid.  The  defendant  might,  indeed,  have 
been  made  liable  on  another  section  of  the  act.  [Rolfe,  B. 
— He  might  on  sect.  5 ;  Applegarth  v.  CoUey  (c)].  Or  the 
plaintiff  might  have  proceeded  under  the  16  Car.  2,  c.  7. 
The  question  is  not  whether  this  offence  be  punishable,  but 
whether  the  plaintiff  has  pursued  the  right  remedy.  In 
Scurry  v.  Fireeman  {d)  it  was  expressly  held,  that  if  a  draft 
on  a  banker  be  given  for  usurious  interest,  and  a  receipt 
taken  for  it  in  county  A.,  and  the  draft  be  afterwards 
exchanged  for  money  in  county  B.,  the  usury  is  committed 
in  the  latter  county,  and  the  venue  must  accordingly  be 
laid  there,  because  the  draft  is  merely  a  promise  to  pay. 
No  doubt  the  words  of  the  statute  against  usury  are, 
"  shall  upon  any  contract  take,  accept,  and  receive,''  ftc. 
&c. ;  but  here  also,  it  is  submitted,  no  complete  offence  is 
committed  until  the  receipt  of  the  money.  The  same  in- 
convenience and  evasion  of  the  law  might  take  place  in  the 
case  of  usury  as  has  been  supposed  in  this  case.  The  dic- 
tum that  the  action  may  be  laid  in  either  place  is  not  cor- 
rect in  law :  Scurry  v.  F)reeman  and  Pearson  v.  M^Gowran 
are  authorities  to  the  contrary.  [Bolfe,  B. — In  the  case  of 
usury,  two  acts  are  necessary  to  make  it  an  offence, — ^the 
corrupt  contract,  and  the  receipt  of  the  excessive  interest ; 


(o)  3  Esp.  218.  (c)  10  M.  &  W.  723. 

(6)  3  Bing.449;  11  Moore,  448.         (<0  2  Boi.  &  P.  381. 


EASTER   TERM,   6  YICT.  555 

but  here  the  winning  is  of  itself  an  o£fenee.]  That  is  ^ck,  of  PUtu, 
the  third  question,  what  is  the  proper  construction  of  the 
statute  in  that  respect.  Hie  offence  here  must  mean 
the  offence  created  by  this  particular  clause.  If  that  be  the 
losing  and  winning  of  the  money,  then,  under  the  stat. 
81  Eliz.  c.  6,  if  there  were  no  payment  of  the  money  for  a 
year,  no  action  at  all  could  be  had.  Surely  the  period  of 
limitation  must  run  firom  the  time  of  the  payment,  and  the 
party  cannot  get  rid  of  his  liability  by  withholding  pay- 
ment for  a  time.  Graming  was  no  offence  at  common 
law,  nor  until  the  statute  of  Anne,  if  the  money  were 
paid  at  the  time :  the  gaming,  therefore,  which  is  therein 
considered  as  the  offence,  is  the  gaming  thereby  pro- 
hibited, viz.  the  losing  money  and  paying  it  at  the  time.' 
Bones  v.  Booth  (a).  In  Rawdon  v.  Shadwett  (i),  the  de- 
fendant won  of  the  plaintiff  £500  at  backgammon,  for 
which  the  plaintiff  some  time  afterwards  gave  him  a  bond, 
and  subsequently  paid  part  of  the  money  secured  thereby; 
and,  on  a  bill  filed  to  be  relieved  against  the  bond,  and  to 
be  re-paid  the  money.  Lord  Hardwicke  decreed  accord- 
ingly, saying  "  that,  by  the  stat.  9  Anne,  all  securities  for 
money  won  at  play  are  made  void,  consequently  the  pay- 
ment under  such  security  cannot  be  supported ;  that  the 
time  limited  by  that  statute  for  suing,  or  the  recovery  of 
money  paid,  means  money  actually  paid  at  the  time  it  is 
lost,  and  does  not  extend  to  securities.^'  The  offence  in- 
tended to  be  prohibited,  both  in  this  statute  and  in  the 
statutes  against  usury,  is  the  obtaining  another  man^s 
money  on  such  an  illegal  contract.  If  the  money  lost  be 
not  paid,  the  mischief  and  ruin  which  the  statute  was 
intended  to  prevent  do  not  occur. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
(a)  2  W.  Bla.  1226.  (6)  Ambl.  269. 
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Bxeh.ofPUat,       Lord  Abinoeb,  C.  B. — ^Diiswas  a  rule  to  shew  cause 
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why  the  verdict  obtained  against  the  defendant,  in  a  gtfi 
iam  action  brought  on  the  stat.  9  Ann.  c.  14,  should  not  be 
confined  to  the  second  count  in  the  declaration,  on  which 
count  it  was  proved,  that  the  payment  of  money  lost  was 
made  at  the  time  and  place  of  play ;  and  that  the  verdict 
should  be  set  aside  as  to  the  other  counts,  where  it  ap- 
peared upon  the  evidence  that  the  payment  had  been  made 
at  a  subsequent  day,  and  in  a  different  parish.  We  have 
considered  the  case,  and  have  come  to  the  conclusive  opin- 
ion, that  the  rule  ought  to  be  discharged. 

One  objection  was,  that  the  statute  which  gave  the  pe- 
nalty, required  a  payment  to  be  made  before  any  action 
could  be  brought  for  the  penalty ;  and  it  was  plausibly 
contended,  especially  by  analogy  to  the  Statute  of  Usury, 
that  the  penalty  became  due  upon  the  fact  of  payment^ 
and  that  the  place  of  payment  was  the  phice  or  parish 
within  which  the  offence  was  committed,  and  was  therefore 
the  place  or  parish  to  the  poOT  of  which,  in  conjunctioii 
with  the  conmion  informer,  the  penalty  was  given  by  the 
act  of  Parliament.  It  therefore  became  a  question  where 
the  offence  was  committed;  whether  it  was  committed  at 
the  time  or  place  of  play,  or  at  the  time  or  place  of  pay- 
ment ;  the  words  of  the  statute  being,  "  where  the  offence 
was  committed.''  It  becomes  material,  therefore,  to  con- 
sider what  was  the  offence,  in  order  to  ascertain  the  place 
where  it  was  committed.  If  the  offence  consisted  in  the 
receiving  of  the  money,  and  if  that  was  intended  to  be  a 
specific  offence  by  the  second  section  of  the  statute  of  Anne, 
then  the  argument  for  the  defendant  must  prevaiL  But 
when  we  look  at  this  statute,  and  the  preceding  one  of 
16  Car.  2,  c.  7,  it  appears  clear  that  the  payment  of  the 
money  is  not  the  offence  contemplated  by  this  act  of  Par- 
liament. The  offence  to  be  discouraged  was  the  offence  of 
excessive  gaming ;  and  as  gaming  cannot  be  practised  by 
one  person,  the  offence  prohibited  must  be  that  offence 
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committed  by  two  persona  at  the  least :  and  therefore  it  i^ch.  of  puom^ 

1843 
must  be  an  offence  committed  in  the  place  where  the  two 

persons  play.  The  stat.  16  Car.  2,  c.  7,  shews  clearly 
what  the  legislature  originally  intended  to  discountenance. 
The  preamble  of  that  statute  states,  ''  Whereas  all  lawful 
games  and  exercises  should  not  be  otherwise  used  than  as 
innocent  and  moderate  recreations^  and  not  as  constant 
trades  and  callings,  to  gain  a  living,  or  make  unlawful  ad- 
vantage thereby;  and  whereas,  by  the  immoderate  use  of 
them,  many  mischiefs  and  inconveniences  do  arise,  and  are 
daily  found,  to  the  maintaining  and  encouraging  of  sundry 
idle,  loose,  and  disorderly  persons,  and  in  their  dishonest, 
lewd,  and  dissolute  course  of  life,  and  to  the  circumvent- 
ing, deceiving,  consuming,  and  debauching  of  many  of  the 
younger  sort,  both  of  the  nobility,  and  gentry,  and  others^ 
to  the  loss  of  their  precious  time,  and  the  utter  ruin  of 
their  estates  and  fortunes/  and  withdrawing  them  from 
noble  and  laudable  emplojrments  and  exercises;  be  it  there* 
fore  enacted,^'  &c.  Here  is  the  declaration  of  the  legisla- 
ture, that  excessive  gambling  is  a  mischief  that  ought  to 
be  discouraged;  and  undoubtedly  that  act  embraces  not 
only  deceitful  gaming,  but  excessive  gaming  also.  It  im- 
poses, by  the  second  section,  a  penalty  on  deceitful  gam- 
ing. Then  excessive  gaming  is  the  subject  of  the  prohi- 
bition of  the  third  section :  and  there  it  appears  to  describe 
immoderate  gaming  as  that  which  takes  place  on  credit, 
where  more  than  £100  is  lost  at  play.  We  now  come  to 
the  9  Ann.  c.  14.  That  act  begins  by  reciting,  that  the 
laws  for  the  prevention  of  gaming  "  have  not  been  found 
sufficient  for  that  purpose.'*  Now  this  act  also  was  intended 
to  prevent  both  excessive  and  deceitful  gaming,  and  it  em- 
braces both  the  objects  of  the  former  act  The  first  section 
makes  void  all  securities  given  for  gambling  debts,  of  what- 
ever amount;  bonds,  bills,  notes,  or  mortgages;  with  this  dis* 
tinction  as  to  mortgages,  that  when  a  mortgage  is  given  for 
the  payment  of  a  gaming  debt,  the  mortgage  shall  not  be  for 
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Bond. 
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Sxch,  of  Pleas,  the  benefit  of  the  mortgagee,  but  shall  be  for  the  benefit  of 
.  ^^^'  ^  the  person  who  would  be  entitled  to  the  estate  if  the  mort- 
Smith  g^gor  had  been  dead ;  so  that  the  estate  upon  which  the 
mortgagee  has  advanced  the  security  is  still  left  liable  to 
the  incumbrance,  but  the  party  for  whom  the  incumbrance 
is  created  is  not  entitled  to  receive  it,  the  party  entitled 
being  the  individual  to  whom  the  estate  would  fall  if  the 
mortgagor  were  dead,  that  is,  the  next  in  remainder  or  sue-- 
cession.  Now  this  first  clause  does  not  define  the  offence ; 
it  is  only  intended  to  frustrate  any  advantage  that  might 
be  gained  by  such  gaming,  and  declares  in  effect,  that  a 
party  shall  not  have  any  action  to  recover  a  debt  which  is  a 
security  for,  and  has  been  the  result  of,  gaming.  We  now- 
come  to  the  second  section,  on  which  the  present  action  is 
brought,  and  which  defines  what  excessive  gaming  is.  The 
excessive  gaming  of  the  statute  of  Charles  II.  was  gam- 
ing on  credit  for  more  than  £100.  By  this  section  exces- 
sive gaming  is  defined  to  be,  "where  any  two  or  more 
persons  shall  at  any  time  or  sitting,  by  playing  at  cards, 
dice,  tables,  or  other  game  or  games  whatsoever,  or  by  bet- 
ting on  the  sides  or  hands  of  such  as  do  play  at  any  of  the 
games  aforesaid,  lose  to  any  one  or  more  person  or  per- 
sons so  playing  or  betting,  in  the  whole,  the  sum  or  value 
of  £10.''  But  this  section,  while  defining  what  excessive 
gaming  is,  does  not  create  any  specific  offence;  it  only  pro- 
vides a  remedy,  to  prevent  a  party  who  has  committed  the 
offence  from  getting  anything  by  it;  and  therefore  it 
gives  to  the  party  losing,  and  paying  the  money,  an  action 
to  recover  it  back ;  and  if  he  does  not  take  that  step,  it 
gives  to  the  common  informer  a  right  to  recover  it,  and 
also  the  treble  value  for  himself  and  for  the  benefit  of  the 
poor  of  the  parish  "where  the  offence  is  committed.*' 
What  then  is  the  offence  ?  The  offence  is  not  defined  by 
that  clause,  which  only  provides  the  particular  remedy  for 
a  particular  case  in  which  the  offence  has  been  committed : 
but  it  is  afterwards  prohibited  in  the  strongest  terms  in 
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the  fifth  section,  which  also  embraces  both  the  offences  of  Exeh,  rf  pum, 
deceitful  gaming  and  excessive  gaming^  and  places  them  in 
the  same  category.  It  adverts  to  the  offence  of  excessive 
gaming  mentioned  in  the  second  section^  and  makes  all 
persons  who  shall  win  at  any  time  more  than  £10^  either  in 
money  or  goods,  liable  to  information.  The  offence,  there- 
fore, prohibited  by  the  fifth  section  is  that  of  excessive 
winninff  by  gaming;  and  I  think  we  must  construe  the 
words  of  the  second  section  to  mean  the  same  offence  that 
is  specified  in  the  fifth,  and  the  same  offence  which,  al- 
though not  so  strictly  defined  by  this  as  by  the  former  sta- 
tute, is  yet  prohibited  by  it.  Now,  that  offence  was  com- 
mitted in  the  place  where  the  two  persons  gamed  together, 
.  and  not  where  one  of  them  paid  the  money.  Upon  these 
grounds,  we  think  the  argument  fails  in  supposing  the 
offence  to  be  confined  to  the  place  where  the  money  was 
received. 

With  respect  to  the  Statute  of  Usury,  that  stands  alto- 
gether upon  a  different  ground.  There  the  offence  pro- 
hibited, and  on  which  the  penalty  is  given,  is  the  takinff 
and  receiving  more  than  £5  per  cent,  as  lawftd  interest. 
If  a  usurious  contract  were  made,  and  nothing  were  done 
upon  it,  there  would  be  no  offence  under  the  statute,  no 
indictment,  and  no  action.  The  contract  would  have  been 
void,  but  no  offence  would  have  been  committed  which 
was  punishable  under  the  statute.  There,  the  offence  con- 
sisting in  the  taking  of  the  money,  it  is  plain  that  the  venue 
is  limited  to  the  place  where  the  money  is  taken.  We 
think,  therefore,  that  the  Statute  of  Usury  does  not  bear 
the  analogy  it  is  supposed  to  bear  to  the  present  case. 

Another  objection  was  made,  which  struck  several  of 
the  Court,  and  myself  in  particular,  as  very  plausible,  and 
for  which  was  quoted  the  authority  of  Lord  Hardwicke,  in 
the  case  of  Rawdon  v.  Shadwell,  in  which  that  learned 
Judge  was  supposed  to  have  said,  that  this  second  section 
appears  to  have  reference  only  to  the  playing  for  ready 
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Exeh.  o/PieoM,  moncy,  and  that  therefore  no  other  money  conld  be  re- 
covered under  that  section,  but  what  was  lost  and  paid  at 
the  time  and  place  of  playing.  But,  even  if  this  reasoning 
were  just,  it  would  fairly  let  in  the  argument  urged  by  Mr, 
Kelly,  that  the  playing  for  ready  money  must  be  in  con- 
tradistinction to  a  playing  for  credit,  and  that  a  playing 
for  credit  must  be  a  playing  on  a  previow  contract  that 
credit  was  to  be  given  for  the  sum  lost  or  won.  That  ia 
not  the  present  case,  because  the  credit  in  the  present  case 
was  merely  the  result  of  accident,  and  not  of  any  pre* 
vious  contract  between  the  parties:  substantially  it  was 
a  playing  for  ready  money,  and  the  money  was  lost  by 
such  playing,  although  the  party,  not  having  the  ready 
money  at  hand,  gives  a  security  to  pay  on  the  next  day. 
However,  without  pursuing  that  argument  further,  it 
appears  to  us,  on  consideration  of  the  words  of  the  statute, 
that  it  is  impossible  for  Lord  Hardwicke^s  opinion  to  be 
maintained.  The  statute  is  not  confined  to  money  lost, 
but  extends  to  money  or  other  things,  and  it  gives  the 
remedy  by  action,  not  only  for  money  had  and  received  for 
the  money  lost,  but  also  of  trover  for  goods  lost.  Now 
it  appears  a  very  violent  construction  to  suppose  that 
the  act  was  intended  to  apply  only  to  goods  that  a  party 
might  have  about  his  person  at  a  gambling  house.  Why 
should  it  not  apply  to  horses,  or  wine,  or  any  other  com- 
modity not  of  a  portable  nature,  and  which  therefore  could 
not  be  delivered  until  the  following  day  at  least?  It 
appears  to  me  that  it  would  be  a  very  rigorous,  and  by  no 
means  a  justifiable,  construction  of  the  act,  to  confine  it 
to  either  money  or  goods  payable  presently  at  the  time 
and  place  of  play.  If  it  is  not  applicable  to  goods  lost 
and  delivered  at  the  time  and  place,  why  should  it  apply 
to  money  lost  at  the  time  and  place?  Under  these  circum- 
stances, we  are  of  opinion  that  this  branch  of  the  argument 
also  fails.  We  do  not  see  any  reason,  from  the  nature  of 
things,  and  the  policy  of  such  an  act  of  Parliament,  why 
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the  remedy  given  to  recover  the  money  back  should  not  Arc*.  ^p/«m, 
as  much  apply  to  money  paid  on  a  note,  or  a  banker's 
cheqae,  as  to  money  paid  at  the  time  of  play.  It  depends 
on  the  strict  construction  of  the  statute,  and  applying  that 
strict  construction,  we  think  that  the  argument  cannot  be 
sustained,  and  therefore  that  the  rule  must  be  discharged. 

Bule  discharged. 


Wroughton  r.  Turtlb.  j^^y  ^q. 

Covenant  on  an  indenture  of  mortgage,  to  recover  Where  a  mort- 
the  sum  of  £500  and  interest.  Plea,  non  est  factum;  ie«8ehoid^pre° 
with  several  special  pleas,  on  which  nothing  ultimately  ""a"Vo^for 

turned.  redemption  on 

.         payment  of  the 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Spring  principal  money 
Assizes  at  Maidstone,  the  deed  was  produced  in  evidence,  contaLed^coVe- 
and  was  an  assignment  by  the  defendant  to  the  plaintiff,  in  °e^ /t^i^* 
consideration  of  £500,  of  certain  leasehold  premises  for  the  mortgagor),  to 

. ,  /.   ,  1  .  .       A  5  •  procure,  at  his 

residue  of  the  term,  subject  to  a  proviso  for  redemption  on  own  costs,  re- 
payment of  the  said  sum  of  £500  and  interest.  It  appeared  i^  (uoder^ 
from  the  recitals  contained  in  it,  that  the  original  lease  was  JJinedTn'th*"" 
for  the  term  of  ninety-nine  y^ars,  if  three  persons  therein  original  lease), 
named,  or  any  of  them,  should  so  long  live,  and  the  lease  mortgagor  re.^ 
contained  a  covenant  from  the  lessor  to  renew  the  lease  at  Secfcd'to  do  so 
the  costs  of  the  lessee,  on  the  death  of  any  one  of  the  *•»«?  it  should 

.     .        _.  _    _  _    _X^  n  n  ^  lawful  for 

existmg  lives,  upon  payment  of  the  sum  of  £60  for  a  fine,  the  mortgagee 
And  the  indenture  of  mortgage  contained  a  covenant,  that  nn^Ji^s'!  and 
in  case  of  the  death  of  any  of  the  nominees  mentioned  in  ii*^he"fincs^*' 
the  indenture  of  lease,  whilst  the  principal  sum  of  £500  costs,  and  ex- 
and  interest  remained  due,  he  the  said  William  Turtie  (the  mort^e  in 

procuring  such 
renewals, 
should  be  a  charge  on  the  mortgaged  premises,  and  the  same  should  not  be  redeemed  or  redeemable 
until  payment  of  such  costs,  charges,  and  expenses  i—JSTeltf,  that  an  ad  valorem  stamp  o(£4  was 
sufficient,  and  that  the  deed  did  not  require  a  stamp  of  £25,  as  being  a  security  for  the  repayment 
of  money  to  be  thereafter  advanced  or  paid,  the  amount  of  which  was  uncertain  and  without  limit. 
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£jKrA.  o/Pieof,  defendant)  should  and  would^  as  often  as  any  death  should 
^  mo.  ^  happen,  at  his  oivn  costs  and  charges,  renew  the  said  lease, 
WxouoHTON  and  insert  such  life  or  Uves  as  the  said  P.  Wronghton  (the 
Turtle.  plaintiff)  should  nominate;  and  for  that  purpose  he  the 
said  W.  Turtle  should  join  and  concur  with  the  said  P. 
Wroughton  in  all  lawful  and  necessary  acts,  by  surrender 
or  otherwise,  for  procuring  a  renewal  of  the  subsisting 
lease  for  the  time  being  of  the  premises;  and  in  case  the 
said  W.  Turtle,  after  notice  to  him  as  therein  mentioned, 
should  refuse,  decUne,  or  neglect  to  join  or  concur  therein, 
it  should  be  lawful  for  the  said  P.  Wroughton,  his  execu- 
tors, &c.,  at  his  or  their  sole  discretion  and  authority,  by 
surrender,  assignment,  or  other  disposition  of  the  subsist- 
ing interest  in  the  aforesaid  premises,  or  otherwise,  to  ob- 
tain or  procure  a  renewal  or  renewals  from  time  to  time 
of  the  subsisting  lease  of  the  said  premises,  subject  to  the 
subsisting  right,  title,  and  equity  of  redemption  of  the  said 
W.  Turtle,  his  executors,  administrators,  and  assigns.  And 
it  was  thereby  further  covenanted  '^that  all  the  fines,  fees, 
costs,  charges,  and  expenses  of  the  said  P.  Wroughton,  his 
executors,  &c.,  in  or  about  the  procuring  of  obtaining  any 
such  renewal  or  renewals  as  aforesaid,  should  be  a  charge 
on  the  aforesaid  premises  thereby  assigned,  together  with 
interest  for  the  same  after  the  rate  of  £5  per  cent,  per  an- 
num from  the  time  or  respective  times  of  the  payment  of 
such  costs,  charges,  and  expenses  respectively;  and  the 
aforesaid  premises  should  not  be  redeemed  or  redeemable 
until  payment  by  the  said  W.  Turtle,  his  heirs,  executors, 
administrators,  or  assigns,  unto  the  said  P.  Wroughton,  his 
executors.  Sec.  of  the  amount  of  such  costs,  charges,  and 
expenses,  and  the  interest  for  the  same,  as  well  as  the  said 
sum  of  £500  hereby  secured,  and  the  interest  for  the  same, 
in  manner  aforesaid.'' 

The  stamp  on  the  above  deed  was  £4.  It  was  objected, 
on  its  being  read,  that  it  was  a  security  for  money  to  be 
thereafter  advanced,  the  amount  of  which  was  uncertain 
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and  without  limit,  and  therefore  required  a  stamp  of  £25,   Ejtch.  <fPkat, 
without  which  it  was  inadmissible.     The  learned  Judge,  *  ^ 

however,  was  of  opinion  that  the  stamp  was  sufficient,  and   Wkouohtok 
the  plaintiff  obtained  a  verdict  for  £500  and  interest,  leave      Tu&tu. 
being  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit, if  this  Court  should  be  of  opinion  that  the  stamp  was 
insufficient. 

Peacock  having,  in  the  early  part  of  this  term,  obtained 
a  rule  accordingly, 

BtUi  shewed  cause  {Plait  and  Thesiger  with  him). — ^The 
stamp  on  the  deed,  being  the  ad  valorem  duty  on  the 
500/.  advanced,  was  sufficient.  It  will  be  said,  however, 
on  the  other  side,  that  there  being  a  provision  in  the  deed, 
that  in  case  of  the  mortgagor's  refusing  or  neglecting  to 
procure  renewals  of  the  lease,  the  mortgagee  might  himself 
procure  the  renewal,  and  that  the  fines  and  costs  of  the 
mortgagor  in  procuring  the  renewals  should  be  a  charge 
on  the  mortaged  premises,  the  mortgage  deed  became  a 
security  for  money  to  be  thereafter  advanced  or  paid,  the 
amount  of  which  was  "  uncertain  and  without  limit,''  and 
therefore,  according  to  the  schedule  to  the  Stamp  Act, 
55  Geo.  8,  c.  184,  required  a  stamp  of  £25.  But  the  words 
of  the  schedule  in  the  act,  as  to  money  "  to  be  thereafter 
lent,  advanced,  or  paid,  or  which  may  become  due  upon  an 
account  current,  together  with  any  sum  already  advanced  or 
due,''  apply  only  to  cases  where  the  money  is  to  be  advanced 
or  paid  by  the  mortgagee  to  the  mortgagor,  and  would,  when 
advanced,  become  part  of  the  principal  sum,  for  which  an 
action  of  debt  would  lie ;  and  in  those  cases,  where  the  sum 
is  "  uncertain  and  without  limit,"  a  stamp  of  £25  is 
imposed.  [Parke,  B.— The  covenant  says  that  the  fines, 
fees,  and  expenses  of  procuring  the  renewals  shall  be  a 
charge  on  the  mortgaged  premises.]  That  is  merely  a 
power  to  incur  certain  costs,  which  are  to  become  a  charge 
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Exeh.  ofPUat,  on  the  property,  which  is  very  difPerent  firom  a  debt  due  for 
^    ^^     .    money  lent,  advanced,  or  paid.  I^oe  d.  Jarman  v.  Larder  {a) 

Wkoughton  is  in  point.  There  the  sum  of  £130  was  advanced  on  mort- 
TuRTLB.  S^^  o^^  term  of  years  determinable  on  lives,  with  a  power  for 
the  mortgagee  to  pay  £70  for  renewal  in  case  a  life  shonld 
drop;  and  it  was  held  that  a£2  stamp  was  sufficient,  notwith- 
standing there  was  a  covenant  by  the  mortgagor  to  procure 
a  renewal,  without  any  limit  of  the  sum  to  be  paid  by  him 
for  that  purpose.  In  that  case  Tindal,  C.  J.,  says,  '^  It  is 
clear  that  the  stamp  on  a  mortgage,  within  the  meaning  of 
the  act,  is  a  stamp  on  a  security  in  the  nature  of  a  mort- 
gage, and  not  merely  on  any  covenant.  But  there  being  ia 
this  deed  a  covenant  that  the  mortgagor  shall  renew  without 
limitation  of  the  sum  to  be  paid  for  renewal,  it  is  con- 
tended that  the  uncertain  amount  so  to  be  paid  by  him  is  a 
charge  on  the  property  mortgaged,  because  the  mortgagee 
may  sue  for  damages  if  it  be  not  paid.  That  liability, 
however,  is  not  within  the  meaning  of  the  clause  which 
imposes  a  duty  of  jE26,  where  the  deed  is  'made  as  a  security 
for  the  repayment  of  money  to  be  thereafter  lent,  advanced, 
or  paid,  or  which  may  become  due  upon  an  account  cur- 
rent, together  with  any  sum  already  advanced  or  due,  or 
without,  as  the  case  may  be,  if  the  total  amount  of  the 
money  to  be  secured,  or  to  be  ultimately  recoverable  there- 
upon, shall  be  uncertain  and  without  any  limit;'  that  is, 
where  the  land  or  other  subject-matter  of  the  mortgage 
shall  have  an  additional  burthen  cast  upon  it.  The  excep- 
tion— '  other  than  and  except  any  sum  or  sums  of  money  to 
be  advanced  for  the  insurance  of  any  property  comprised 
in  such  mortgage,  or  security  against  damage  by  fire, 
or  to  be  advanced  for  the  insurance  of  any  life  or  lives, 
pursuant  to  any  agreement  in  any  deed,  whereby  any 
annuity  shall  be  granted  or  secured  for  such  life  or  lives,' — 
shews  that  such  was  the  intention  of  the  legislature.'' 

(a)  3  Bing.  N.  C.  92  ;  3  Scott,  407. 
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So^  in  Doe  d.  ScnUon  v.  Snutih  {a),  where  a  mortgage-deed  Bxch.  of  PUat, 
for  £3000  contained  a  power  of  sale  and  leasing  to  secure  *   ^ 

the  principal  and  aU  expenses,  with  interest;  and  there  WaouoHtoxr 
was  also  a  covenant  to  pay  principal  and  interest  and  all  .Toanx. 
expenses,  with  interest  on  the  amonnt  of  them :  it  was  held 
not  to  be  a  security  for  an  uncertain  and  indefinite  amount, 
and  that  a  £9  stamp  was  sufficient.  In  Paddon  r.  Bari^ 
lett  [b\  it  appears  to  have  been  held  that  a  mortgage  to  se- 
cure a  principal  sum,  and  also  the  costs  of  the  trustees, 
and  a  reasonable  sum  by  way  of  compensation  to  them  for 
their  trouble,  required  only  a  stamp  of  such  an  amount  as 
would  coyer  the  principal  sum.  And  in  Doe  d.  Merceron 
y.  Bragg  (c),  where  a  mortgage-deed,  given  to  secure  £300 
and  interest,  contained  a  proviso  for  redemption  if  the 
mortgagor  should  repay  the  money  advanced,  with  inter- 
est, and  also  should  pay  and  satisfy  all  annual  and  other 
taxes,  rates,  and  charges  whatsoever,  which  from  time  to 
time  should  be  payable  in  respect  of  the  premises ;  and 
also  contained  a  covenant  to  the  same  efiPeot :  it  was  held 
that  the  deed  was  properly  stamped  with  an  ad  valorem 
stamp,  and  did  not  require  the  stamp  of  £25  on  deeds  se- 
curing a  sum  of  indefinite  amount.  So,  in  Dearden  v. 
Binm  (d),  which  was  the  case  of  a  bond ;  the  words  of  the 
corresponding  clause  in  the  schedule,  however,  being  simi- 
lar, it  was  held  that  a  bond  conditioned  for  the  payment  of 
money  and  interest,  and  also  for  the  performance  of  col- 
lateral acts,  required  only  the  ad  valorem  stamp  appropri- 
ated to  the  principal  sum,  where  that  stamp  exceeded  the 
1/.  IBs.,  which  the  collateral  matter  would  require  if  it 
stood  alone. — He  also  referred  to  Pruemng  v.  Ing  (d). 

Peacock,  contrit. — ^The  mortgage-deed  having  declared 

(a)  8  Bing.  146 ;  1  M.  &  Scott,      P.  644. 

230.  (d)  1  Man.  8e  Ry.  130. 

(b)  4  Nev.  &  M.  1 ;  2  Ad.  &  £.  9.  (e)  4  B.  &  Aid.  204. 
(e)  8  Ad.  &  £.  620;  3  Nev.  & 

VOL.  XI.  P  P  M.  W. 
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Ezeh.  of  Pleat,  that  the  fines  and  expenses  paid*  by  the  mortgagor  in  pro* 
^  curing  the  renewals  of  the  lease  were  to  be  a  charge  on 

Wrouohton  the  property,  the  deed  became  a  security  for  money  to 
TuKTLB.  ^  thereafter  advanced,  and  required  the  higher  stamp. 
The  words  of  the  schedule  to  the  66  Gfeo.  3,  c.  184,  are, 
"  and  where  the  same  respectively  shaU  be  made  as  a  se- 
curity for  the  repayment  of  money  to  be  thereafter  lent, 
advanced,  or  paid/'  Now,  here,  the  estate  is  made  a 
security  for  money  to  be  afl;erwards  advanced  or  paid,  and 
the  amount  being  "  uncertain  and  without  any  limit,''  a 
stamp  of  £26  was  requisite.  If  it  were  a  mere  personal 
covenant,  it  might  be  otherwise.  [Farke,  B. — ^Isit  secured 
by  the  instrument  as  a  mortgage?]  It  Ib  submitted  that  it 
is,  and  that  it  is  within  the  words  of  the  act,  whidhi  are — 
"  if  the  total  amount  of  the  money  secured,  or  to  be  ulti- 
mately recoverable  thereupon,  shall  be  uncertain  and  with- 
out any  limit."  Here  the  land  is  made  a  security,  and  is 
itself  charged  with  the  repayment  of  the  money,  the  words 
of  the  covenant  being,  that  the  fines  and  expenses  "  shall 
be  a  charge  on  the  aforesaid  premises,  together  with  in- 
terest" &c.,  ''and  the  aforesaid  premises  shall  not  be 
^redeemed  or  redeemable  until  payment  of  the  amount  of 
such  costs,  charges,  and  expenses,  and  the  interest  for 
the  same,  as  well  as  the  said  sum  of  £600  hereby  se- 
cured, and  the  interest  for  the  same  in  manner  aforesaid." 
In  Habe  v.  Peters  (a),  it  was  held  that  a  covenant  for  pay- 
ment of  the  yearly  premiums,  and  other  costs  and  chaises, 
of  an  insurance  of  £1000  upon  a  particular  life  for  seven 
years,  required  a  stamp  of  £26.  In  Doe  v.  Bragg,  it  was 
imdpubtedly  held,  that  a  covenant  for  the  payment  of 
rates  and  taxes,  to  the  performance  of  which  the  equity  of 
redemption  was  made  subject,  did  not  make  the  mortgage 
subject  to  the  higher  duty:  but  that  was  on  the  ground 
that  the  rates  and  taxes  would  at  all  events  be  paid  by  the 
mortgagor,  as  the  mortgagee  would  be  entitled  to  the 

(a)  2  B.  &  Ad.  807. 
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amount  of  them  without  any  such  stipulation.     Here  the  B*eh.  of  Pieatf 

.  1843 

security  on  the  estate  is  the  mortgagee's  sole  security.  The  '  v 

renewals  are  for  the  benefit  of  the  mortgagor ;  and,  either    Wkoughtoii 

as  money  lent  or  advanced,  or  as  money  paid,  they  bring      Tvrtlb. 

the  case  within  the  second  clause  in  the  schedule. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^The  question  in  this  case  arose  upon  the 
sufficiency  of  the  stamp  upon  an  assignment  of  leasehold 
property  by  way  of  mortgage,  to  secure  the  repayment  of 
£500  advanced  to  the  defendant.  The  stamp  was  £4.  The 
objection  was,  that  the  total  amount  of  the  money  secured 
was  "  uncertain  and  without  limit,''  and  that  the  instru- 
ment required  a  stamp  of  £25.  Lord  Denman  was  of  opi- 
nion that  it  did  not,  but  reserved  the  point.  We  agree 
in  this  opinion,  and  therefore  the  rule  to  enter  a  nonsuit 
must  be  discharged. 

The  original  lessor  was  under  an  obligation  to  renew  the 
leases  upon  payment  of  £60.  The  mortgagor,  the  defend- 
ant, covenanted  in  the  mortgage-deed  to  make  these  re- 
newals. There  was  also  a  provision  that  the  mortgagee, 
the  plaintiff,  might,  on  his  default,  himself  renew,  and  a 
declaration  that  the  fine  paid  by  the  plaintiff,  and  his  costs, 
charges,  and  expenses  of  renewal,  should  be  a  charge  on 
the  mortgaged  property.  There  was  no  covenant  by  the 
defendant  to  repay  the  plaintiff.  It  was  contended  that 
this  clause  made  the  mortgage  a  security  for  money  to  be 
thereafter  paid,  and  subjected  the  instrument  to  the  higher 
duty. 

It  is  a  well-settled  rule  of  law,  that  every  charge  on  the 
subject  must  be  imposed  by  clear  unambiguous  words; 
Derm  v.  Diamond  (a).  Doe  v.  Snaiih  {b) ;  and  there  are  no 

(a)  4  B.  &  C.  245.  (6)  8  Bing.  163. 

P  P  2 
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fiaA.  of  PU9$t  words  in  the  statute  which  clearly  impose  a  duty  on  such 
an  instrument  as  this,  beyond  the  ad  valorem  stamp  on  the 
j£500  advanced. 

In  the  schedule  to  the  55  Geo.  3,  there  are  two  classes 
of  mortgages : 

First,  where  the  mortgage  shall  be  made  as  a  security 
for  the  payment  of  any  definite  and  certain  sum  of  money 
advanced  or  lent  at  the  time,  or  previously  due  and  owing 
or  forborne  to  be  paid,  being  payable. 

Secondly,  where  the  same  shall  be  made  as  a  security 
for  the  repayment  of  monqr  to  be  thereafter  lent,  advanced^ 
or  paidf  or  which  may  become  due  upon  an  account  cur- 
rent, together  with  any  sum  already  advanced  or  due,  or 
without,  as  the  case  may  be ;  other  than  and  except  any 
sum  or  sums  of  money  to  be  advanced  for  the  insurance  of 
any  property  comprised  in  such  mortgage  or  security 
against  damage  by  fire,  or  to  be  advanced  for  the  insurance 
of  any  life  or  Uves,  pursuant  to  any  agreement  in  any  deed^ 
whereby  any  annuity  shall  be  granted  or  secured  for  such 
life  or  Uves. 

These  two  classes  appear  to  embrace  mortgages  for  all 
descriptions  of  debts :  the  first,  present ;  the  second,  future. 
The  first  class,  in  express  terms,  embraces  present  loans 
and  debts  only.  The  second  ought  to  be  construed  in  the 
same  way — ^to  apply  to  future  loans  and  debts  only;  for 
there  is  no  reason  why  a  mortgage  for  the  same  description 
of  payment  should  be  subject  to  duty  in  one  case  and  not 
in  another;  why  it  should  be  subject  to  duty  if  made  after 
the  execution  of  the  instrument,  and  not  if  made  before. 
By  holding  that  the  word  ''  paid''  means  so  paid  as  to  con- 
stitute a  debt,  and  the  repayment  of  which  the  mortgage 
is  to  secure,  the  whole  enactment  is  rendered  reasonable 
and  consistent. 

But  then  it  is  said,  the  exception  in  the  clause  of  mo- 
nies advanced  for  the  insurance  against  fire,  or  on  lives,  in 
deeds  granting  annuities,  explains  the  term  *^  advanced  or 
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paid/'  and  shews  that  it  was  meant  to  include  any  snms  BMh.  of  pu^^ 
adyanced  or  paid  by  the  mortgagee^  whether  they  consti-    ^  ^^*  . 
tuted  a  debt  to  him  or  not.    But  it  is  a  suflSdent  answer    WftononToii 
to  say^  that  this  exception  exempts  all  such  advances  or      xuni^. 
payments,  even  though  they  might  constitute  debts  by  the 
agreement  of  the  parties.    And  this  construction  of  the 
statute  is  in  accordance  with  the  decided  cases.    Those 
of  Paddon  t.  Barileii  (a),  and  of  Doe  v.  Bragg  {b),  decide 
that  further  charges  for  ''  a  compensation  for  the  trouble 
of  trustees/'  and  for  **  rates  and  taxes  imposed  on  the  pre- 
mises/' do  not  require  a  further  sum.    These  are  not  loans, 
advances,  or  payments ;  and,  in  Doe  v.  Snaith,  the  words 
"  all  sums  which  the  mortgagee  should  expend  or  di$buT$e 
for  or  in  respect  of  these  presents"  (though  these  are 
payments)  were  held  not  to  make  a  further  ad  valorem 
stamp  necessary ;  and  the  case  oi  Dickson  ▼.  Case  (c),  (which^ 
although  that  of  a  bond,  not  a  mortgage,  depended  on  the 
construction  of  similar  words),  if  not  distinguishable  on  the 
ground  that  it  really  was  a  security  for  such  advances  as 
the  bankers  should  make,  as  it  was  in  terms,  though  there 
was  a  recital  of  an  agreement  by  them  to  advance  £1000 
only,  or  on  the  ground  mentioned  by  Lord  Chief  Justice 
Tindal  in  Doe  v.  Snaith,  must  be  considered  as  overruled  by 
the  latter  case.    The  case  of  Halse  v.  Peters  {d)  is  also 
clearly  distinguishable.    There  the  premiums  of  insurance 
on  a  life  policy  were  to  be  paid  for  the  mortgagor,  and  re» 
paid  by  him,  and  would  therefore  constitute  a  debt  to  the 
mortgagee;  and  the  exception  in  the  statute  of  premiums 
of  insurance,  being  in  respect  of  a  grant  of  an  annuity 
only,  did  not  apply. 

There  is  another  principle  on  which  some  of  the  Judges 
appear  to  rest  the  case  oiDoe  v.  Snaiih,  and  on  which  that  of 
Doe  V.  Bragg  also  seems  to  have  been  put,  and  which  is  appli- 

(a)  4  Nev.  &  M.  1 ;  2  Ad.  &  (e)  1  B.  &  Ad.  343. 
£11.  9.                                                         (d)  2  B.  &  Ad.  807. 

(b)  3  Nev.  &  P.  644. 
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Exeh.  of  Pleat,  cable  to  this^  namely,  that  the  expression  in  the  instrument 
^     of  that  which  the  law  implies  has  no  effect  as  to  the  ne^ 
Wroughton    cessity  of  a  further  stamp^  '^  expressio  eorum  quae  tacite 
Turtle.       iusunt  nihil  operatur/^     Here  the  fines  and  costs  of  re- 
newal would  be  a  charge  on  the  property  without  the  sti- 
pulation in  question. 

For  the  above  reasons  we  think  the  stamp  sufficient^  and 
therefore  the  rule  must  be  discharged. 

Bule  discharged. 


MEMORANDA. 

JLN  Michaelmas  vacation,  1841  (a),  the  following  gentle- 
men were  appointed  her  Majesty's  counsel : — Edward  fVit- 
braham,  of  Lincoln's  Inn,  Esq.;  Wilkinson  Mathews,  of 
Lincoln's  Inn,  Esq. ;  John  Herbert  Koe,  of  Lincoln's  Inn, 
Esq.  J  John  Godfrey  Teed,  of  Gray's  Inn,  Esq. ;  WiUUm 
Loftus  Lowndes,  of  Lincoln's  Inn,  Esq. ;  TTiomas  Purvis, 
of  Gray's  Inn,  Esq. ;  John  Walker,  of  Lincoln's  Inn,  Esq. ; 
Kenyon  Stevens  Parker,  of  Gray's  Inn,  Esq.;  James  Russell, 
of  the  Inner  Temple,  Esq. ;  Robert  Prioleau  RoupeU,  of 
Lincoln's  Inn,  Esq. ;  Thomas  Oliver  Anderdon,  of  Lincoln's 
Inn,  Esq.;  and  Loftus  Tottenham  Wigram,  of  Lincoln's 
Inn,  Esq. 

In  Michaelmas  Term,  1843  {a),  Alfred  Septimus  Bowl- 
ing, of  Gray's  Inn,  Esq.,  was  called  to  the  degree  of  the 
coif,  and  gave  rings,  with  the  motto  ^'  Onus  aUexit" 

In  the  present  Easter  Term,  Sir  Gregory  Allnutt  Lewisg, 
Knight,  of  the  Middle  Temple ;  the  Honourable  John  Chet- 
wynd  Talbot,  of  Lincoln's  Inn ;  Samuel  Martin,  of  the 
Middle  Temple,  Esq. ;  John  Arthur  Roebuck,  of  the  Inner 
Temple,  Esq.;  Digby  Cayley  Wrangham,  Seijeant  at  Law; 
and  WiUiam  Henry  Watson,  of  Lincoln's  Inn,  Esq.,  were 
appointed  her  Majesty's  counsel. 

(a)  These  annouDcements  were  iDadvertently  omitted  in  tbeir  proper 
places. 
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IN  THE  EXCHEQUER  CHAMBEB.       JUcKChamur. 

1843. 


[In  Error  from  the  Court  of  Exchequer.) 


Sket  v.  Carter  and  Another^  Assignees  of  Smith,  a     Jfay  18«A. 
Bankrupt. 

X  HE  pleadings  in  this  case  were  precisely  the  same  as  The  assigneei 
those  in  the  case  of  Whitmorey.  Robertson  (a).  Judgment  are'enthied  to 
■  having  been  signed  in  the  Court  of  Exchequer  for  the  J^f  ^^^"iJJSl 
plaintiffs  below,  a  writ  of  error  was  brought  thereon  into  fide  eeixed  by 
this  Court,  which  was  argued  in  Michaehoias  vacation,  creditor  under 
1842  (A),  by  the  Attomey-General,  for  the  plaintiff  in  error,  J  JJ^j^T  ""^ 
and  by  R.  V.  Richards,  for  the  defendants  in  error.  ^p®"*  *  warrant 

•^  '  of  attorney, 

after  a  secret 

The  Court  took  time  to  consider;  and  their  judgment  ^ptcy,  but  not 
was  now  deUvered  by  S"J.l*d" 

issuing  of  the 

m  ^-rrvn.  -i.  111  ^'^  ""^  nOtlCC 

TiNDAL,  C.  J. — This  was  an  action  of  trover  by  the  de-  thereof;  and 
fendants  in  error,  as  assignees  of  Thomas  Smith,  a  bank-  vict!'c!  29> 
rupt,  against  the  plaintiff  in  error  as  one  of  the  registered  does  not  protect 
public  officers  of  the  Gloucestershire  Banking  Company,  cution. 
for  the  conversion  by  the  company  of  certain  goods  be- 
longing to  the  defendants  in  error  as  such  assignees. 
The  question  raised  by  the  pleadings  was,  whether  a  sale 
by  the  sheriff  of  the  goods  mentioned  in  the  declara- 
tion under  an  execution  at  the  suit  of  the  banking  com- 
pany, was  protected  by  the  late  statute  of  2  &  8  Vict. 

(a)  8  M.  &  W.  463.  liaftu,     CoUman,    Erskine,     and 

(6)  Dec.  Itt,  before  Lord  Den-        Maule,  JJ. 
Mil,  C.  J.,  Ttndal,  C.  J.,    Wil" 

VOL.  XI.  *P  P  4 
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Exch.  qf  Pleas,  c.  29.  The  facts  admitted  by  the  pleadings  were,  that  the 
banking  company  had  entered  up  judgment  against  the 
bankrupt  by  nil  duAt — in  an  action  not  commenced  ad- 
versely— on  a  warrant  of  attorney  given  to  them  by  the 
bankrupt,  but  not  by  way  of  fraudulent  preference;  that  a 
writ  of  fieri  facias  had  been  issued  upon  such  judgment; 
that  afterwards,  and  after  a  secret  act  of  bankruptcy  of 
which  the  banking  company  had  no  notice,  but  before, 
and  not  within  two  months  of,  the  date  and  issuing  of  the 
fiat,  the  goods  in  question  were  really  and  bond  fide  levied 
by  the  sheriff  in  execution  under  the  writ  of  fieri  fadaa, 
and  were,  after  the  date  and  issuing  of  the  fiat,  and  after 
notice,  sold  by  him  by  the  direction  of  the  banking  com- 
pany. Upon  these  facts,  the  Court  of  Exchequer,  in  ac- 
cordance with  their  former  decision  in  Whitmore  v.  Rob- 
ertson,  gave  judgment  for  the  assignees;  and  this  writ  of 
error  was  brought  to  have  that  decision  reviewed  by  this 
Court. 

The  question  is  one  of  considerable  importance,  and  of 
some  difficulty;  but  we  think  the  solution  of  it  by  the 
Court  below  is  correct. 

The  Stat.  2  &  3  Vict.  c.  29,  after  reciting  the  82nd  sec- 
tion of  the  Stat.  6  Geo.  4,  c.  16,  and  the  12th  section  of 
the  stat.  2  Vict.  c.  11,  enacts,  amongst  other  things,  ''that 
all  executions  against  the  goods  and  chattels  of  a  bankrupt, 
bond  fide  executed  or  levied  before  the  date  and  issuing  of 
the  fiat,  shall  be  deemed  valid  notwithstanding  any  prior 
act  of  bankruptcy,  provided  the  person  at  whose  suit  such 
execution  shall  have  issued  had  not,  at  the  time  of  execut- 
ing or  levying  such  execution,  notice  of  any  prior  act  of 
bankruptcy;  provided  also,  that  nothing  therein  shall  be 
deemed  or  taken  to  give  validity  to  any  execution  founded 
on  a  judgment  on  a  warrant  of  attorney  or  cognivit  given 
by  any  bankrupt  by  way  of  fraudulent  preference."  This 
part  of  the  enactment  is  obviously  intended  as  a  substitute 
for  the  Slst  section  of  the  stat.  6  Geo.  4,  c.  16,  though 
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that  section  is  not  mentioned  in  the  preamble,  and  in  efifect  -BmA*  Chamber, 
gives  to  executions,  executed  or  levied  at  any  time  before 
the  date  and  issuing  of  the  fiat,  the  same  protection 
which  the  former  statute  had  afforded  to  executions  exe- 
cuted  or  levied  more  than  two  calendar  months  before  the 
issuing  of  the  fiat — with  the  exception  of  those  falling 
under  the  proviso  against  fraudulent  preference.  It  be- 
comes important,  therefore,  to  ascertain  what  was  the  law 
under  the  former  statute,  in  relation  to  executions  on 
judgments  under  warrants  of  attorney.  The  effect  of  the 
81st  section  of  the  stat.  6  G«q.  4>  c.  16,  taken  by  itself» 
would  be  to  protect  all  executions,  whether  before  or  after 
an  act  of  bankruptcy^  under  which  there  had  been  a 
seizure  more  than  two  calendar  months  before  the  fiat, 
where  the  execution-creditor  had  no  notice  of  a  prior  act 
of  bankruptcy.  But  by  the  108th  section  it  is  enacted, 
thf^t  '^no  creditor  having  security  for  his  debt  shall  receive 
upon  any  such  security  more  than  a  rateable  part  of  such 
debt,  except  in  respect  of  any  execution  levied  by  seizure 
upon  the  property  of  such  bankrupt  before  the  bankrupt- 
cy •''  Stopping  here,  the  effect  of  the  108th  section  at 
first  sight  appears  to  be  to  deprive  every  execution-credi- 
tor of  the  benefit  of  his  execution,  unless  seizure  had 
been  made  under  it  before  any  act  of  bankruptcy;  and, 
if  allowed  to  over-ride  the  81st  section,  seems  to  render 
wholly  inoperative  the  words  ^'notwithstanding  any  prior 
act  of  bankruptcy'^  in  that  section.  And  this  appa- 
rent inconsistency  between  the  two  sections  led  some 
of  the  Judges,  in  the  case  of  Godson  v.  Sanctuary  (a), 
to  express,  in  wider  terms  than  was  necessary  for  the 
decision  of  that  case,  an  opiuion  that  the  108th  section 
could  not  apply  to  any  case  of  execution  where  the  two 
months  had  not  begun  at  the  date  of  the  seizure.  But, 
in  that  case,  the  sale  was  before  the  commission  issued ; 

(o}4B.&Ad.255. 
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Exeh.  Chamber,  and  therefore^  at  the  date  of  the  commiBsion,  the  exe- 


1843. 


cution-creditor  had  been  satisfied,  and  had  ceased  to  be 
a  creditor  having  security  for  his  debt;  see  Wf/merv. 
Kemble  {a) ;  he  was  not,  therefore,  within  the  operation 
of  the  108th  section,  and  there  was  nothing  to  interfere 
with  the  protection  afforded  by  the  81st  section.  If  the 
law  had  remained  unaltered,  the  expressions  used  in 
Godson  y.  Sanctuary  would  probably  never  have  had  any 
practical  effect  upon  the  rights  of  parties,  as  it  was  not 
likely  that  an  execution  levied  by  seizure  more  than 
two  calendar  months  before  the  date  of  the  commission 
would  remain  unperfected  by  sale  at  the  date  of  the 
commission.  But  the  alteration  made  by  the  late  sta- 
tute renders  it  necessary  to  examine  more  closely  the 
true  operation  of  the  108th  section  upon  cases  within  the 
general  terms  of  the  81st  section :  and,  as  it  is  our  duty 
to  give  effect  to  all  the  clauses  of  the  statute,  if  by  any 
reasonable  construction  they  can  be  made  to  stand  to- 
gether, we  think  that  these  two  clauses  may  be  reconciled 
by  giving  the  Slst  section  the  effect  of  an  enactment 
that  no  execution  (executed  by  seizure  more  than  two 
calendar  months  before  the  date  of  the  commission)  which, 
but  for  a  prior  act  of  bankruptcy,  would  have  entitled  the 
execution-creditor  to  a  preference  over  other  creditors, 
should  be  defeated  by  any  prior  act  of  bankruptcy  of  which 
the  execution-creditor  had  no  notice.  We  also  agree  in  the 
conclusion  drawn  by  the  Court  below,  and  approved  of  by 
the  present  Lord  Chancellor  of  Ireland  (Sir  Edward  Suffden) 
in  the  case  of  In  re  Perrin  (i),  that  the  108th  section  of  the 
Stat.  6  Geo.  4,  c.  16,  is  still  operative,  and  that  the  late  act 
has  not  repealed  or  altered  it,  either  expressly  or  by  impli- 
cation. Taking,  therefore,  those  provisions  of  the  stat. 
2  &  3  Vict.  c.  29,  which  are  applicable  to  this  case,  as  sub- 
stituted for  those  in  the  81st  section  of  the  former  statute, 

(a)  4  B.  a:  C.  479.  (b)  Dru.  &  War.  160. 
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the  question  in  each  case  would  be.  whether  the  execution  ^ch.  chamb§r, 

1040 

under  consideration  was  one  that,  but  for  a  prior  act  of 
bankruptcy,  would  have  entitled  the  execution-creditor  to 
such  preference ;  and  this  question  would  be  answered  by 
reference  to  the  108th  section  of  the  6  Geo.  4,  c.  16.  If 
the  execution  had  been  completed  by  sale  before  the  date 
of  the  fiat,  the  108th  section  would  have  no  application, 
and  the  protection  would  be  complete :  if  the  execution 
had  been  levied  by  seizure  only,  the  case  would  be  within 
the  exception,  and  would  not  be  affected  by  the  108th  sec- 
tion, unless  it  also  came  within  the  terms  of  the  proviso. 
Now,  the  facts  of  the  present  case  bring  it  within  the 
terms  of  the  enactment,  and  of  the  exception,  and  also  of 
the  proviso;  and  therefore  leave  it  under  the  operation  of 
the  enactment,  because  the  proviso  takes  it  out  of  the 
operation  of  the  exception.  It  is  a  case,  therefore,  in 
which  the  execution-creditor  would  have  had  no  title  to 
preference,  even  if  there  had  been  no  prior  act  of  bank- 
ruptcy, and  consequently  he  is  not  brought  within  the  pro- 
tection of  the  Stat.  2  &  8  Vict.  c.  29. 

The  proviso  relating  to  warrants  of  attorney  given  by 
way  of  fraudulent  preference  was  evidently  intended  to 
cover  cases  where  the  sale  as  well  as  the  seizure  had  taken 
place  before  the  date  of  the  fiat,  and  which,  for  the  reasons 
already  given,  would  not  come  under  the  operation  of  the 
108th  section ;  and  probably  to  prevent  any  inference  that 
might  have  been  drawn  from  the  insertion  of  the  exception 
in  cases  of  payment,  and  its  omission  in  cases  of  execution ; 
and  does  not,  we  think,  afford  any  sound  objection  to  the 
construction  which  the  Court  of  Exchequer  has  put  upon 
the  earlier  part  of  the  clause. 

The  judgment,  therefore,  will  be  affirmed. 

Judgment  affirmed. 


REPORTS    OF    CASES 

ARGUED  AND  DETERMINED 

IN 

AND 
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j^    26.  Price  v.  Rbes. 

In  debt,  the  JJeBT. — In  tbe  Commencement  of  the  dedantion^  the 

malldid  ?he  plaintiff  demanded  the  sum  of  10/.  16$. ;  and  the  declara- 

sum  of  10/.  ^Qj^  ^qq|.  qj^  |.q  allege,  that  the  defendant  was  indebted  to 

lot. ;  the  decla-  ^ 

ration  then  ai-  the  plaintiff  in  £100  for  work  and  labour  and  materials, 

defendant wai^  and  In  £100 for  monej  due  on  an  account  stated;  and 

iuindff^n^  ***•  concluded  with  an  averment,  that  although  the  defendant 

^100  for  work  paid  part  of  the  said  monies,  that  is  to  say,  the  sum  c£ 

and  labour,  (frc, 

and  in  jfioo  on  89/.  2s.,  parcel  as  aforesaid,  yet  he  had  not  paid  the  residue 
ButedTTnd  ^^  ^^^  ^^^  monies,  amounting  to  the  said  sum  of  10/.  18«. 
althou^ii^'h*      above  demanded,  or  any  part  thereof. — Plea,  nunquam  in- 

defendant  had     dcbitatus. 

parcel  of  the'  At  the  trial,  before  the  under'>sheriff  of  the  county  of 
h*e  h^^no'pjfd  Carmarthen,  the  plaintiff  proved  a  debt  for  work  and  labour 

the  residue, 

amounting  to  the  sum  of  10/.  18«.  above  demanded: — Held,  that,  on  nunquam  indebitatus 

pleaded  to  this  declaration,  the  plaintiff  was  bound,  in  order  to  recoYer,  to  prove  a  debt  exceed- 

ingthefumof89t2«. 
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done,  and  materials  furnished  by  him  for  the  defendant^  Bxeh.  of  PUa$, 

to  the  amount  of  18/.  10^.  only.  It  was  thereupon  insisted 

for  the  defendant,  that  he  was  entitled  to  the  verdict,  un^ 

less  the  plaintiff  proved  a  debt  exceeding  the  sum  of  89/.  ia.^ 

the  amoimt  which  was  admitted  by  the  declaration  to  have 

been  paid.      The   under-sheriff  reserved  the  point,  and 

the  plaintiff  obtained  a  verdict,  damages  7/.  lO^.,  with  leave 

to  move  to  enter  a  nonsuit  or  a  verdict  for  the  defendant. 

E.  V.  WUliams  having  obtained  a  rule  nisi  accordingly. 

Sir  John  Bayley  now  shewed  cause. — ^This  mode  of  de- 
claring has  been  of  late  frequently  adopted,  and  was  sug*- 
gested  by  this  Court,  in  Nicholl  v.  WiUiams  (a),  to  be  the 
proper  one  in  such  a  case,  where  the  plaintiff  goes  for  a 
balance.  The  payment  being  admitted  on  the  record, 
the  sum  claimed  in  the  action  will  be  assumed  to  be  a 
balance,  on  proof  of  which  the  plaintiff  is  entitled  to  re- 
cover. If  the  plaintiff  had  given  credit  for  these  payments 
by  a  bill  of  particulars,  and  that  had  been  used  in  evidence 
by  the  defendant,  the  plaintiff  could  have  recovered  for 
the  balance  only;  and  the  same  rule  ought  to  prevail 
where  the  payments  are  admitted  on  the  record.  If  this 
objection  be  allowed  to  prevail,  it  will  be  like  allowing  a 
defendant  to  give  evidence  of  payment  under  the  general 
issue.  It  would  subject  the  plaintiff  to  extreme  incon- 
venience to  compel  him  to  prove  the  whole  original  debt, 
which  might  consist  of  several  thousand  pounds,  and  the 
costs  of  proof  of  the  whole  debt  would  not  be  allowed  on 
taxation.  The  defendant  has  no  right  at  the  trial  to  say 
that  the  10/.  I89.  is  the  part  paid,  because  the  declaration 
expressly  distinguishes  the  two  sums.  [Lord  Abtnger^  C.  B. 
— ^You  must  prove  the  whole  debt,  in  order  to  shew  that 
tins  is  the  balance  of  it.    How  can  the  plaintiff  prove  that 

(a)  2  M.  &  W.  764. 
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Exeh.  of  Pleas,  fendaiit  had  pleaded  payment  of  89/.  2s.,  and  nnnqaam 
indebitatus  as  to  the  residue,  that  would  have  obliged  the 
plaintiff  to  prove  a  debt  to  a  greater  amount  than  89/.  29. 
The  same  rule  must  apply  here.  The  decision  in  Abtony. 
MiUi  seems  to  be  perfectly  correct :  but  there  the  defend- 
ant pleaded  non  assumpsit,  and  payment  of  all  the  monies 
mentioned  in  the  declaration ;  whereas  here  the  plea  is 
merely  that  he  was  never  indebted  modo  et  form&,  that  is, 
for  the  balance. 

GuKNBT,  B.,  concurred. 

BoLYB,  B. — I  am  of  the  same  opinion.  I  do  not  see 
that  this  is  an  embarrassment  arising  firom  the  particular 
mode  of  pleading  adopted  in  this  case.  Wherever  a  plains- 
tiff  goes  for  the  balance  of  any  account,  whether  there  be  a 
plea  of  payment,  or  he  have  given  credit  for  a  part  in  the 
declaration,  he  must  prove  the  whole  account.  It  is  said 
the  Master  would  not  allow  the  costs  of  proving  the  entire 
debt :  but  that  is  only  saying  that  he  would  not  do  what 
it  is  his  duty  to  do;  because  it  is  clear  that  he  ought  to 
allow  the  costs  of  all  that  it  was  necessary  to  prove  in  order 
to  sustain  the  issue. 

Rule  absolute. 
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Bxek.  <f  Pltma, 
1843. 

Faulknsr  v.  Johnson  and  Others.  ,,    _, 

— ^  May  29. 

JJeBT  by  the  assignee  of  a  replevin  bond,  given  by  the  ^^^^^^^^J 

defendant  to  the  sheriff  of  Staffordshire.    Plea,  (by  one  of  a  replevin  bond, 

the  defendants),  that  the  said  supposed  writing  obligatory  pleaded,  that 

in  the  declaration  mentioned  was  taken  from  him,  the  ^tabedfrom 

defendant,  in  the  name  of  the  sheriff  of  Staffordshire,  by  ^^°^  >»  |;^« 

'  ''    "—^  of  the 


one  T.  H.,  nnder  colonr  and  pretence  that  the  said  T.  H.  ihenirbyT.H., 
was  a  deputy  of  the  said  sheriff  for  taking  replevins;  and  andVreteooe 
that  the  said  sheriff  had  not  deputed  the  said  T.  H.,  nor  ^epmy  TfUie 
had  the  said  T.  H.  any  authority,  to  take  replevins,  &c. :  fherifffor  tak- 
without  this,  that  the  said  sheriff  took  the  said  writing  ob-  whereai  he  had 
ligatory,  modo  et  form&;  concluding  to  the  country:  on  oraurhorf?^^ 
which  issue  was  joined. — ^The  other  defendants  pleaded  nul  '"*™  the  sheriff; 

'^  '^  absque  hoc  that 

tiel  record.  the  sheriff  took 

the  bond :  on 
which  iuue  was 

At  the  trial  before  Gwmey,  B.,  at  the  London  sittings  ^^^ll^^^^^x^' 
after  Easter  Term,  it  appeared  that  the  bond  in  question  «n*«er  in  issue 

was  whether 

was  given  by  the  defendant  to  T.  H.,  who  acted  as  a  reple-  the  sheriff  took 

vin  clerk  for  the  sheriff;  but  no  evidence  was  given  of  his  that  evidence  of 

actual  appointment :  and  it  was  thereupon  objected  for  the  J'^j'***^''"^** 

defendant,  that  his  authority,  being  expressly  put  in  issue,  the  sheriff  was 

ought  to  have  been  specifically  proved,  by  the  production  focie^evidence 

of  his  appointment.    The  learned  Judge  overruled  the  ob-  ^'en^wdTl^t 

jection,  and    the  plaintiff  obtained  a  verdict,  damages  onthedefend- 

•^  '  r  ^  -o       ant  the  onus  of 

JE321.  proving  his 


W.  J.  Alexander  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection. — This  plea  put  in  issue  the  formal 
proof  of  the  appointment  of  the  replevin  clerk,  under  the 
stat.  1  &  2  Ph.  &  M.  c.  12,  s.  3,  and  evidence  of  his  acting 
as  clerk  merely  was  not  sufficient  in  such  a  case,  although 
ordinarily,  no  doubt,  the  acting  in  execution  of  a  ministerial 
office  is  evidence  from  which  to  presume  a  valid  appoint- 
ment»    [Pwrke,  B. — ^The  only  matter  put  in  issue  is,  that 

VOL.  XI.  QQ  M.  w. 


non-appoint- 
ment. 
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Are*,  rf  PUatt  the  sheriff  took  the  bond.]  Modo  et  formft :  that  is,  with 
reference  to  the  former  part  of  the  plea.  [Parfe,  B. — ^No; 
that  is  mere  preamble^  and  not  in  issue.]  The  only  evi- 
dence that  the  bond  was  taken  by  the  sheriff  was  that  it 
was  taken  by  this  person.  The  appointment  lay  within 
the  plaintiff's  knowledge ;  the  defendant  could  not  be  ex- 
pected to  prove  a  negative.  In  Griffith  v.  Stephens  (a),  the 
sheriff  was  prohibited  from  proceeding  in  a  replevin  suit^ 
on  the  ground  that  the  replevin  had  been  granted  by  a 
person  who  was  not  duly  appointed  by  the  sheriff,  although 
he  had  for  many  succeeding  years  been  appointed  by  pre- 
vious sheriffs  to  act  in  that  capacity,  and  his  acting  as 
such  was  known  to  the  then  sheriff.  In  Rex\.  Verelst  {b), 
where  a  party  had  acted  as  surrogate  for  many  years,  but 
he  appeared  not  to  have  been  appointed  according  to  the 
canon  law.  Lord  Ellenboraugh  held  that  his  authority 
to  administer  an  oath  was  negatived.  Here  the  question 
of  a  due  appointment  was  sufficiently  raised,  by  the  form  of 
the  plea,  to  call  upon  the  plaintiff  for  further  evidence. 

Lord  Abinobr,  C.  B. — I  think  it  was  not  raised  at  all : 
a  defendant  cannot  raise  such  a  question  by  a  mere  induce- 
ment to  a  traverse.  Here  he  has  given  the  bond  to  the 
sheriff,  who  has  assigned  it :  that  is  sufficient  prim&  facie 
evidence,  as  against  him,  that  it  was  properly  taken.  In 
Rex  V.  Verebtf  the  prim&  facie  evidence  of  the  surrogate's 
authority  to  administer  an  oath  was  rebutted  by  proof: 
here  the  prim&  facie  evidence  of  appointment  was  not  im- 
peached.   There  will  be  no  rule. 

Pabkb,  B. — I  am  of  the  same  opinion.  All  that  is  in 
issue  in  this  case  is,  whether  the  sheriff  took  the  bond; 
the  inducement  is  no  part  of  the  issue.  The  defendant  is 
just  in  the  same  position  as  if  he  had  simply  traversed  the 

(a)  1  Chit  Rep.  196.  (6)  3  Camp.  432. 
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fact,  without  any  inducement :  he  cannot,  by  introducing  Exeh.ofpieas^ 
a  preamble  to  his  traverse,  alter  the  terms  of  the  issue  or  '  ^ 

the  onus  of  proof.  Then  it  is  clear  that  a  bond  was  given  Faulknbr 
to  the  sheriff,  and  assigned  by  him ;  that  is  prim4  facie  Johnson. 
evidence  against  the  defendant,  and  he  had  none  to  rebut 
it.  It  became  incumbent  upon  him  to  prove  the  non-ap- 
pointment :  and  it  is  no  answer  to  say  that  he  would  be 
thereby  called  upon  to  prove  a  negative.  Parties  to  suits 
are  frequently  in  that  position.  The  defendant  might 
have  called  the  clerk  himself  to  prove  that  he  had  never 
been  appointed. 

OuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


Bradley  v.  XJrquhart.  M(w29. 

JvELLY  moved  for  a  rule  to  shew  cause  why  the  scire  in  sci.  H. 

facias  issued  in  this  case  (a)  should  not  be  set  aside,  as  berofthePa- 

having  been  issued  without  leave  of  the  Court. — It  may  be  a^'dComprw^ 

said  that  this  application  is  too  late,  the  case  having  already  >»«  ^'o"  pom- 

_                         ,           ,                            ,     1       .     ,                   i.    ;      ^  pany,  under  the 

been  argued  on  demurrer,  and  the  judgment  of  the  Court  4  &  5  Vict.  c 

given  for  the  defendant;  but  the  answer  is,  that  if  the  scire  ^"rf*|hat  after 

facias  issued  without  leave  of  the  Court,  that  is  an  absolute  Jh«  defendant 

'  had  pleaded, 

nullity,  which  cannot  be  waived  by  lapse  of  time,  and  not  and  a  demurrer 

.                                                J      r                    9  to  the  plea  had 

merely  an  irregularity.    It  is  only  by  the  12th  section  of  been  argued, 

the  act  of  ParUament,  4  &  5  Vict.  c.  Ixxxix  (ft),  that  author-  JT^^ei"!^^^^^ 

ity  is  given  to  issue  execution  against  the  members  of  this  *"?'  the  plaintiff, 

■^       ®                                                     ^  the  defendant 

Company,  and  that  is  conditionally  on  the  leave  of  the  wai  too  late  to 

Court  having  been  first  obtained:  without  it,  the  scire  uidetbe'Lire 

&cias  is  wholly  unauthorized.     Where  an  act  of  Parlia-  ^^^d^UiS  u 

ment  makes  a  proceeding  conditional  on  something  else  had  been  iuued 

i..,i  without  leave 

to  be  done,  if  that  be  not  done,  the  proceeding  is  altogether  first  granted  by 

void.    Thus,  where  the  Lottery  Act,  27  Geo.  8,  c.  1,  re-  |equ?red%** 

that  ftstnte. 
(a)  Se«  ante,  p.  456.  (&)  Set  forth  ante,  p.  452. 

QQ  2 
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Ezch.  ni  Pleat,  quired  that>  before  suing  for  penalties  under  the  act^  the 
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plaintiff  should  make  an  affidavit  specifying  the  amount  of 
the  penalties  sued  for^  and  that  amount  should  be  specified 
in  the  first  process,  the  proceedings  were  all  set  aside  for 
want  of  these  things  being  done :  R£x  v.  Home  (a) :  and  it 
was  held  that  the  objection  was  not  waived  by  the  defend- 
ant's putting  in  bail :  Goodwin  v.  Parry  {b).  So,  where  a 
plea  in  abatement  is  filed  without  the  requisite  affidavit,  it 
is  a  nullity;  and  no  act  of  the  plaintiff,  iqpparently  ac- 
quiescing in  it,  will  be  construed  into  a  recognition  of  it : 
Garrait  v.  Hooper  {c).  In  like  manner,  if  a  warrant  of 
attorney,  or  cognovit,  be  not  properly  attested  pursuant  to 
the  statute,  it  may  be  set  aside  after  any  lapse  of  time,  or 
any  steps  taken  by  the  parties  {d).  This  is  a  proviso  in 
immediate  defeasance  of  the  power  given  by  the  act  of 
Parliament;  and  until  execution  has  issued,  the  defendant 
is  in  time  to  take  advantage  of  it. 

Parke,  B. — I  think  it  is  too  late,  after  the  defendant 
has  pleaded  to  the  scire  facias,  and  a  demurrer  to  his  plea 
has  been  argued,  and  judgment  given  against  him,  for  him 
to  come  to  set  aside  the  scire  facias  on  this  ground.  The 
statute  does  not  say,  that  unless  leave  be  first  granted  by 
the  Court,  the  scire  facias  shall  be  void  to  all  intents  and 
purposes,  but  only  that  no  execution  shall  issue  without 
leave  first  granted  by  the  Court.  If  that  be  not  done,  the 
defendant  should  take  the  objection  in  due  time,  and  not 
plead  to  the  scire  facias. 

The  rest  of  the  Court  concurred. 

Rule  reftised. 

(a)  4  T.  R.  349.  {d)  Sm  Chripper  v.  Btutow,  6 

(6)  Id.  577.  M.  &  W.  807 ;  Cox  v.  Edwardi, 

(c)  1  Dowl.  P.  C.  28.  2  Dowl.  P.  C.  (N.  S.)  55. 


T 
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Th»  Attoenbt-Geneeal  v.  Hueel.  ^ 

HIS  was  an  infonnation  against  the  defendant  for  pe-  Where  cuitom- 
nalties  nnder  the  Cnstoms  Begnlation  Act^  8  &  4  Will.  4^  fand^l^'biii 
c.  52,  and  the  Smnggling  Prevention  Act,  3  &  4  Will.  4,  S^;'f^J'3"^; 

C.  58(a).  W11.4.C.62, 

The  first  connt  charged  the  defendant  with  having  been  afterwards  re- 
concerned  in  the  illegal  unshipping  of  certain  customable  MymcnT  of  *^"* 
goods,  the  duties  on  which  had  not  been  paid.   The  second  •*"^i«»»  •"* 

®  '  '^^  without  a  per- 

count  charged,  that  goods  illegally  unshipped,  the  duties  feet  entry  bar. 
on  which  had  not  been  paid,  had  come  to  the  possession  of  onhemTp^u- 
the  defendant,  he  well  knowing  the  same  to  have  been  J^t^eJ^JJiey 
illegally  unshipped;  and  the  third  charged,  that  he  know-  •^  intheutua- 
ingly  harboured  and  concealed  goods  which  had  been  ille-  purposes,  of 
gaily  unshipped  without  payment  of  the  duties.  SSy  unsWp- 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  P*d»  •«***  ^^ 

^     '  '  persons  who 

sittings  after  Easter  Term,  it  appeared  that  the  goods  in  usistin  remoT- 
question  had  been,  in  the  first  instance,  landed  provision-  in|  |hem! 
ally  by  bill  of  sight,  under  the  8  &  4  Will.  4,  c.  52,  s.  24;  ^„"^''SJt  tl* 
and   that   afterwards  a  forged  and  fraudulent  "perfect  *>*^« *>•***,. ,, 

„  ,  ,  ,  .  ,  ,,  .  i.  ro«de,  are  hable 

entry''  was  made  out,  by  which  a  smaller  quantity  of  to  the  penalties 
goods  appeared  to  be  imported  than  was  the  fact,  and  8T4Viif.4, 
under  which  the  goods  were  removed  from  the  Custom-  ^'  *^'  ••  **• 

(o)  The  following  sections  of  after  fall  conference  with  him,  shall 
tile  acts  are  material: —  declare  before  the  collector  or  con- 
The  3  fr  4  Will.  4,  c.  52,  s.  18,  troller,  thai  he  cannot,  for  want  of 
enacts,  that  the  person  entering  full  infonnation,  make  a  full  or  per- 
any  goods  inwards  shall  deliver  to  feet  entry  of  such  goods,  and  shall 
the  collector  or  controller  a  bill  of  make  and  subscribe  a  declaration  to 
the  entry  of  snch  goods,  expressing  the  truth  thereof,  it  shall  be  lawful 
(amongst  other  things)  the  quan-  for  the  collector  and  controller  to 
tity  and  description  of  the  goods,  receiye  an  entry,  by  bill  of  sight, 
and  the  number,  and  denomination  for  the  packages  or  parcels  of  such 
and  description  of  the  respective  goods,  by  the  best  description  which 
packages  containing  ihem.  can  be  given,  and  to  grant  a  war- 
Sect.  24  enacts,  that  if  the  im-  rant  thereupon,  in  order  that  the 
porter  of  any  goods,  or  his  agent,  same  may  be  provisionally  landed, 
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Bxeh.  of  Pieat,  house  j  and  the  question  was,  whether  the  defendant  was 

1843 

a  party  to  this  fraud.    It  was  however  contended,  on  his 

behalf,  that,  inasmuch  as  the  goods  were  regularly  landed 

under  the  bill  of  sight,  they  could  not  be  said  to  have  been. 

^^ illegally    unshipped/'  and  therefore  this   information 

could  not  be  sustained.    The  Lord  Chief  Baron  overruled 

the  objection,  and  a  verdict  was  found  for  the  Crown, 

leave  being  reserved  to  the  defendant  to  move  to  enter  a 

verdict  of  not  guilty,  if  the  Court  should  think  the  above 

objection  well  founded. 

Erie  now  moved  accordingly. — The  goods,  having  been 
landed  under  the  bill  of  sight,  were  legally  landed,  and  be- 
came subject  to  the  control  and  inspection  of  the  custom- 
house officers,  and  cannot  be  said  to  have  been  illegally  unr 


and  may  be  seen  and  examined  by 
Buch  importer,  in  presence  of  the 
proper  ofRcers;  and  within  three 
days  after  any  goods  shall  have  been 
80  landed,  the  importer  shall  make 
a  full  and  perfect  entry  thereof,  and 
shall  either  pay  down  all  duties 
which  shall  be  due  and  payable 
upon  such  goods,  or  shall  duly 
warehouse  the  same,  according  to 
the  purport  of  the  full  and  perfect 
entry  or  entries  so  made  for  such 
goods  &c. :  Provided,  that  if,  when 
iiill  or  perfect  entry  be  at  any  time 
made  for  any  goods  provisionally 
landed  as  aforesaid,  by  bill  of  sight, 
such  entry  shall  not  be  made  in 
manner  hereinbefore  required  for 
the  due  landing  of  goods,  such 
goods  shall  be  deemed  to  be  goods 
landed  without  due  entry  thereof, 
and  shall  be  subject  to  the  like  for- 
feiture accordingly. 

By  sect.  28,  goods  landed  by  bill 
of  sight,  and  fraudulently  concealed 
or  packed  witli  intent  to  deceive  the 


officers  of  customs,  are  to  be  for- 
feited. 

By  the  3  &  4  Will.  4,  c.  53, 
s.  44,  persons  who  shall  assist  or  be 
otherwise  concerned  in  the  unship- 
ping of  any  goods  which  are  pro- 
hibited to  be  imported,  or  the  du- 
ties for  which  have  not  been  paid 
and  secured,  or  who  shall  know- 
ingly harbour,  keep,  or  conceal,  &c, 
any  goods  which  have  been  ille- 
gally unshipped  without  payment 
of  duties,  or  which  shall  have  been 
illegally  removed  from  any  ware- 
house or  place  of  security,  &c.,  or 
to  whose  hands  and  possession 
any  such  uncustomed  or  prohibited 
goods  shall  knowingly  come,  or 
who  shall  assist  or  be  concerned  in 
the  illegal  removal  of  any  goods 
from  any  warehouse  or  place  of  se- 
curity, shall  forfeit  either  the  treble 
value  thereof,  or  the  penalty  of  1  OCA, 
at  the  election  of  the  commissioners 
of  customs. 
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shipped,  merely  because  the  subsequent  entry,  under  which  £Mk.  (f  PUat, 


they  were  removed,  was  fraudulent.  The  general  prohi- 
bition of  the  3  &  4  Will.  4,  c.  52,  s.  2,  is,  that  "  no  goods 
shall  be  unladen  from  any  skip  arriving  from  parts  beyond 
the  seas,''  before  due  report  of  the  ship  and  due  entry  of 
the  goods  shall  have  been  made,  and  warrant  granted  in 
manner  thereinafter  directed.  That  implies  that  there  is  a 
license  to  land  the  goods,  if  those  forms  be  observed.  Then 
the  24th  section  empowers  the  importer  of  goods,  on  his 
making  declaration  that  he  cannot  for  want  of  full  inform- 
ation make  a  full  or  perfect  entry  of  the  goods,  to  make  an 
entry  by  bill  of  sight,  upon  which  the  collector  or  con- 
troller is  authorized  to  grant  a  warrant,  in  order  that  they 
may  be  provisionally  landed,  a  perfect  entry  being  made 
within  three  days  afterwards.  The  Crown  relies  on  the 
proviso  contained  in  that  section,  that  if,  when  perfect 
entry  be  so  made,  it  shall  not  be  made  in  manner  therein- 
before required  for  the  due  landing  of  goods,  "  such  goods 
shall  be  deemed  to  be  goods  landed  without  due  entry 
thereof,  and  shall  be  subject  to  the  like  forfeiture  accord- 
ingly.'' But  this  is  not  an  information  for  the  forfeiture 
tit  the  goods,  but  for  penalties  under  the  44th  section  of 
the  3  &  4  Will.  4,  c.  58.  That  act  contains  provisions  for 
the  imposition  of  forfeitures  as  well  as  of  penalties ;  see 
ss.  28,  30,  31.  The  Crown  ought  to  have  proceeded  for 
the  Uleffal  removal  of  the  goods,  which  is  provided  against 
by  the  same  clause.  The  words,  "  assist  or  be  concerned 
in  the  unshipping  of  any  goods,"  ought  not  to  be  strained 
beyond  their  natural  meaning.  The  construction  con- 
tended for  by  the  Crown  would  make  a  person  ex  post  facto 
liable  who  innocently  assisted  in  the  actual  unshipping. 

Lord  Abinger,  C.  B. — In  this  information  for  penalties, 
the  question  which  I  submitted  to  the  jury,  and  upon 
which  they  found  their  verdict  against  the  defendant,  was 
as  to  his  knowledge  of  the  fraudulent  transaction^  and 
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Ejech.  of  Pleat,  upon  that  point  it  appeared  to  me  that  their  verdict  was 
perfectly  correct.  But  a  legal  objection  is  taken  to  the 
information;  and  it  is  contended,  that,  as  these  goods 
were  landed  by  bill  of  sight,  under  the  inspection  and  con- 
trol of  the  Custom-house  officers,  the  fraud  subsequently- 
committed  could  not  render  their  unshipment  illegal.  It 
seems  to  me  that  a  very  short  and  complete  answer  waa 
given  to  the  objection  by  the  Attomey^Crenerai  at  the 
trial,  founded  upon  the  proviso  in  the  24th  section  of  the 
3  &  4  Will.  4,  c.  58,  which  authorizes  the  landing  by  bill 
of  sight.  By  previous  sections  of  the  act,  no  goods  can  be 
landed  without  a  full  and  perfect  entry  made  of  their  con-> 
tents.  Then,  the  24th  section,  after  allowing  the  provisional 
landing  of  the  goods  by  bill  of  sight,  in  cases  where  the 
importer  declares  that  he  cannot,  for  want  of  fiiU  informa- 
tion, make  a  full  and  perfect  entry,  provides,  that  '^if, 
when  full  or  perfect  entry  be  at  any  time  made  for  any 
goods  provisionally  landed  as  aforesaid  by  bUl  of  sight, 
such  entry  shall  not  be  made  in  manner  thereinbefore  re- 
quired for  the  due  landing  of  goods,  such  goods  shall  be 
deemed  to  be  goods  landed  without  due  entry  thereof,  and 
shall  be  subject  to  the  like  forfeiture  accordingly.  Now, 
goods  landed  without  due  entry  are  clearly  unlauftdfy 
landed ;  and  therefore,  the  non-payment  of  the  duty,  and 
the  fraud  in  not  making  a  perfect  entry  according  to  the 
directions  of  the  statute,  take  the  goods  out  of  the  pro- 
tection of  the  previous  clauses  of  the  statute,  and  leave 
them  in  the  same  condition  as  if  they  were  landed  without 
any  entry  at  all,  and  therefore  "  illegally  unshipped.'^  But 
then  Mr.  Erie  says,  that  the  defendant  was  not  thereby 
liable  to  penalties,  but  merely  to  a  forfeiture  of  the  goods. 
But  it  must  be  recollected,  that,  by  the  8  &4  Will.  4,  c.  58, 
s.  44,  penalties  are  specifically  imposed  on  the  unshipping 
of  goods  which  have  not  paid  duty,  or  the  harbouring  of 
such  as  have  been  illegally  unshipped ;  and  there  is  no  in* 
consistency  in  making  such  goods  liable  to  forfeiture,  and 
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alflo  subjecting  to  penalties  the  persons  concuniiig  in  tul-  Mgek.  of  pimit 

shipping  or  harbouring  them.    The  only  question,  there- 

fore,  is,  whether  these  goods  were  urdawfuUy  unshipped. 

They  are  so,  if  they  are  landed  without  due  entry ;  and,  by 

the  express  provision  of  the  statute,  goods,  xxpon  which  a 

perfect  entry  is  not  bon&  fide  made  according  to  the  direc-' 

tions  therein  contained,  are  to  be  deemed  to  have  been 

landed  without  due  entry.     There  will  therefore  be  no 

rule. 

Pa  rk£,  B. — ^I  am  of  the  same  opinion.  Although  the  24th 
section  is,  perhaps,  not  worded  with  that  correctness  which 
is  desirable  in  such  a  case,  its  meaning  is  very  clear :  that 
if  the  goods  be  unshipped  without  entry,  by  bill  of  sight, 
and  a  perfect  entry  be  not  afterwards  made,  they  are  in 
the  same  situation  as  if  they  had  been  unshipped  without 
payment  of  duty,  and  without  any  entry  at  all.  The  mean- 
ing of  the  proviso  is,  that  the  goods  are  in  such  a  case  to 
be  deemed,  for  all  purposes,  and  not  merely  for  that  of 
forfeiture, to  have  been  illegally  landed  without  due  entry; 
and  therefore  all  the  consequences  of  receiving  or  har- 
bouring goods  landed  without  due  entry,  or  without  pay- 
ment of  duty,  must  follow  from  it.  But  Mr.  Erk  says,  that 
it  would  be  hard  to  make  any  innocent  person,  who  may 
merely  have  assisted  in  unshipping  the  goods,  liable  to  a 
penalty  because  of  a  subsequent  fraud.  That  consequence, 
however,  would  not  follow.  The  meaning  of  the  clause  is, 
that  yrom  the  moment  when  due  entry  ought  to  be  made, 
and  is  not  made,  the  goods  are  to  be  deemed  illegally  un- 
shipped, and  subject  to  the  consequences  of  being  so ;  and 
those  persons  only  who  are  afterwards  concerned  in  re- 
moving or  harbouring  them,  knowing  them  to  have  been 
illegally  unshipped, — that  is,  knowing  that  a  perfect  entry 
has  not  been  made,  or  that  the  duties  have  not  been  paid, — 
are  liable  to  the  penalties.  That  construction  obviates  the 
inconvenience  mentioned  by  Mr.  Erie,  and  on  which  he 
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jsxeh.  (ffPUoi,  argues  for  the  more  limited  construction  of  the  24th  seo* 
tion.  It  seems  to  me^  therefore^  that  all  goods  as  to  which, 
in  the  language  of  that  section^  a  perfect  entry  has  not 
been  made,  are  in  the  situation  of  goods  illegally  un- 
shipped; and  consequently  that  the  defendant,  who  re- 
ceived these  goods,  knowing  the  duties  not  to  have  been 
paid  upon  them,  is  liable  to  the  penalties  contained  in  the 
3&4WiU.4,  c.53,s.44. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


.,    „-  Mason  v^  Bradley. 

May  25. 

In  an  action  by  iVsSUMPSIT  by  the  payee  against  the  maker  of  a  joint 

^inrtthe  *^^  several  promissory  note, 

maker  of  a  joint  pw  that  the  defendant  did  not  make  the  said  note 

and  seTeral 

promissory  modo  ct  forma,  and  issue  thereon. 

fendantls  not  ^  the  trial  before  Gumey,  B.,  at  the  Middlesex  sittings 

Sr5el\hM  ^^^  after  last  Hilary  Term,  it  appeared  that  the  defendant  had 

didnotmakethe  signed  the  note  in  question,  which  was  a  joint  and  several 

note»  to  set  up 

a  defence  tbat  noto,  as  a  surcty,  on  the  faith  that  six  other  persons  would 

note  as  surety,  s^g^  it  AS  co-surctics  with  him.     Thcse  six  persons  did 

that^o*thM  per-  accordingly  sign  the  note ;  but  on  the  note  being  produced 

sons  would  at  the  trial,  it  appeared  that  the  name  of  one  Jephson,  the 

also  sign  it  as  iii.         t    i     -t  i                    t»  f 

sureties,  and  last  pcrson  who  had  Signed,  had  been  cut  off  from  the  note. 

?f*one  of°thcm  ^t  was  thereupon  objected  by  the  defendant,  that  the  name 

who  had  so  ^f  Qjjg  ^f  ^h^  makers  of  the  note  having  been  cut  oflF. 

signed  was  cut  . 

off  from  the  this  vitiated  the  note  altogether:  to  which  it  was  answered 

^SembU,  that  that  such  a  defence  could  not  be  set  up  under  the  plea  that 

!!itu"ed  bT"  *^®  defendant  did  not  make  the  note.     The  learned  Judge 

cutting  off  the  inclined  to  this  latter  view,  but  directed  the  jury  to  find  a 

signature  of  one  ,.       -        i       -i   i.      -•             •   •         i        i   •      -At-.., 

of  the  joint  and  vcrdict  for  the  defendant,  giving  the  plaintiff  liberty  to  move 

from  it.™*  *"  to  enter  a  verdict  for  the  amount  of  the  note,  if  the  Court 
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should  be  of  opinion  that  the  defendant  could  not  avail  IBmA.  rf  PUtUf 
himself  of  such  a  defence  under  this  plea. 


1843. 


Mason 

fFortley  having,  in  Easter  Term,  obtained  a  rule  accord-     Bbaolit. 
ingly, 

PasMey  {Baines  with  him)  now  shewed  cause. —  The 
note  was  altogether  vitiated  by  cutting  off  the  name  of 
one  of  the  makers  of  it.  In  PigoVs  case  {a),  it  was  ex- 
pressly laid  down,  that  "  if  two  be  bounden  in  an  obliga- 
tion, and  afterwards  the  seal  of  one  of  them  is  broken  off, 
this  non  feasance  ex  post  facto  shall  make  void  the  whole 
deed  against  both:''  and  Maihewsan's  case{b)  is  cited. 
In  Collins  v.  Prosser  (c),  where  it  was  held  that  in  the  case 
of  a  several  bond,  the  removing  of  the  seal  of  one  of  the 
obligors  did  not  render  it  void  as  to  the  others,  Bayley,  J., 
says,  ''Where  parties  enter  into  a  joint  and  several  bond 
for  payment  of  an  entire  sum  of  money,  whatever  dis- 
charges one  of  the  obligors,  may  discharge  the  others.'' 
And  Holroyd,  J.,  after  observing  that  it  was  not  a  joint  and 
several  bond,  says,  ''The  question  is,  whether  cancelling 
the  bond  as  to  one  destroys  it  altogether.  It  has  been 
argued  that  it  does,  because  the  obligors  are  in  a  worse 
situation  in  law  than  they  otherwise  would  have  been.  If 
the  parties  had  been  severally  bound  in  one  penalty  only, 
there  would  be  force  in  the  argument.  But  this  is  not  a 
bond  for  the  payment  of  the  same  sum;  each  is  bound  in  a 
different  penalty,  although  to  the  same  amount ;  and  it  does 
not  make  any  one  responsible  for  the  penalty  of  the  other. 
But  it  is  said,  the  parties  have  a  right  to  contribution  at 
law.  If,  indeed,  they  had  all  been  bound  severally  in  the 
same  penalty,  then  any  one  paying  would  pay  that  which 
another  was  liable  to  pay,  and  so  benefit  him.  That  would 
give  a  remedy  at  law  for  contribution.    But  the  remedy 

(a)  11  Rep.286.      (6)  6  Rep.23.      (c)  1  B.&Cr.  682;  3  D.&R.  112. 
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Exeh.  of  PkM,  at  law  ifl  founded  upon  the  prineiple,  that  one  pays  that 
^^^'  .  to  which  all  are  liable/'  Now  here  the  name  of  one  of 
the  makers  being  removed  from  the  note^  the  defendant 
would  lose  his  right  to  oontribntion  against  him,  if  the 
note  were  held  to  be  still  valid,  and  the  amount  recov^ed 
from  him.  Bruertan's  case  {a)  is  also  in  point.  It  may 
be  said,  however,  that  all  those  were  cases  of  instruments 
under  seal :  but  in  Master  v.  Miller  (6),  it  was  expressly  held 
that  the  same  principle  applies  to  all  written  intruments^ 
and  that  all  such  instruments  which  are  altered  or  erased 
are  thereby  avoided.  But,  secondly,  it  will  be  said  that 
the  defendant  cannot  set  up  this  defence  under  the  plea 
that  he  did  not  make  the  note.  But  it  is  submitted 
that  he  is  clearly  entitled  to  do  so,  for  he  only  signed 
the  note,  and  rendered  himself  liable  upon  it,  upon  the  con- 
dition that  the  others  should  make  themselves  jointly 
liable  with  him,  against  whom  he  might,  in  the  event 
of  his  being  called  upon  to  pay  the  amount  of  the  note^ 
have  a  remedy  for  contribution ;  but  this  alteration  takes 
away  his  remedy  against  Jephson,  and  completely  alters 
his  situation,  and  makes  it  a  di£Perent  instrument.  In  Cock 
V.  Cowwell  (c),  it  was  held  that  a  defendant,  under  a  plea 
that  he  had  never  accepted  the  bill,  might  shew  that  it  had 
been  altered  after  acceptance.  There  it  was  argued  that 
such  a  defence  ought  to  be  specially  pleaded ;  but  Alderstm, 
B.,  observed,  "  He  has  pleaded  it  specially,  by  saying  that 
he  did  not  accept  the  bill  you  declared  on,  and  produced  in 
evidence,  but  a  different  one."  And  per  Bolland,  B. — "  The 
defendant  says,  in  substance,  the  instrument  on  which  you 
claim  against  me  I  never  accepted.  It  cannot  be  said  to 
be  the  same  instrument,  if  there  has  been  any  alteration." 
And  in  Calvert  v.  Baker  {d),  Parke,  B.,  says, "  On  the  plea  of 
non  est  factum,  cannot  an  alteration  in  the  deed  after  its 


(o)  6  Rep.  2  a.  (c)  2  C,  M.  &  R.  291. 

(6)  4  T.  R.  320.  (d)  4  M.  &  W.  417. 
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execution  be  given  in  evidence?''    There  the  defendant,  ^^^  rf  pi^om, 
under  a  similar  plea  to  the  present,  was  allowed  to  shew  ^ 

that  the  bill  was  altered  after  acceptance,  by  making  it  pay-        Masok 
able  at  a  particular  place.   So  it  has  been  held,  that  the  de-     bkadubt. 
fence  that  the  requisites  of  the  Statute  of  Frauds  have  not 
been  complied  with,  may  be  taken  advantage  of  under  the 
general  issue :  Buitemere  v.  Hopes  (a),  Eastwood  v.  Ket^ 
yon  (6). — He  also  referred  toByles  on  Bills  of  £xchange,24S. 

Wortley  and  Mettor,  contra,  were  stopped  by  the  Court. 

Lord  Abinoeb,  C.  B. — I  am  of  opinion  that  the  plain- 
tiff is  entiUed  to  have  the  rule  made  absolute,  on  the 
ground  that  there  is  no  plea  on  the  record  to  raise  the 
defence  set  up.  Under  this  plea,  that  the  defendant  did  not 
make  the  note,  the  plaintiff  is  entitled  to  succeed,  on 
shewing  that  tUe  precise  note  declared  on  was  signed  by 
the  defendant,  for  that  was  the  point  in  issue. 

Pabkb,  B. — ^I  am  of  the  same  opinion.  It  would  probably 
turn  out,  on  examination,  that  this  note  was  made  void 
by  the  removal  of  Jephson's  name  from  it,  according  to  the 
authority  of  Pigofs  case,  and  the  other  authorities  which 
have  been  cited.  But  the  question  is,  whether  the  defend- 
ant can  avail  himself  of  such  a  defence,  under  the  plea 
that  he  did  not  make  the  note.  No  objection  is  taken 
respecting  the  sufBiciency  of  the  stamp;  and  the  note, 
when  produced  in  eviddnce,  agrees  with  the  statement 
of  it  in  the  declaration,  for  it  is  signed  by  the  defendant. 
There  is,  therefore,  no  objection  on  the  ground  of  variance; 
but  the  objection  ndsed  is,  that  the  liability  of  the  parties 
to  the  instrument  has  been  altered  by  the  removal  of  the 
name  of  one  of  them.  Now,  that  is  a  defence  which  should 
be  specially  pleaded,  according  to  the  well-considered 
judgment  of  the  Court  of  Queen's  Bench,  in  Hemming  v. 

(a)  6  M.  &  W.  456.        (6)  11  Ad.  &  £U.  438;  3  Per.  &  D.  276. 
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Bxeh.  rf  Pkat,  Tremry  (a).    That  was  an  action  on  a  guarantiee  to  which 
the  plea  was  non  assumpsit ;  the  instrument  appeared  to 
have  been  materially  interlined  after  execution,  by  the 
insertion  of  a  condition  limiting  the  responsibility  of  the 
defendants ;  and  the  Court  held  that  the  plaintiff  was  en- 
titled to  recover,  and  that  the  above  defence  ought  to  have 
been  specially  pleaded.    As  to  the  case  of  Calvert  v.  Baker, 
the  Court  do  not  appear  to  have  adverted  to  the  circum- 
stance, that  the  alteration  in  the  bill  sued  on  was  not  such 
as  to  require  a  new  stamp ;  and  I  am  under  an  impression 
that  this  Court  pointed  out  that  distinction  a  few  terms 
ago,  and  expressed  a  doubt  as  to  the  authority  of  that  case 
to  that  extent.    I  do  not  think  that  case  can  be  supported, 
where  the  alteration  is  not  such  as  to  cause  a  variance  be- 
tween the  statement  in  the  declaration  and  the  instru- 
ment when  produced,  or  to  raise  an  objection  to  the  stamp 
on  the  document ;  it  is  only  applicable  where  the  alteration 
is  such  as  to  put  an  end  to  existing  liabilities.    This  is  a 
defence  of  a  different  nature,  which,  since  the  New  Bules^ 
ought  to  be  specially  pleaded. 

OuBNSY^  B.,  and  Solve,  B.,  concurred. 

Bule  absolute. 

(a)  9  Ad.  &  £11.  926;  1  Per.  &  D.  661. 
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Edwards  and  Othen^  Assignees  of  Marshall  and  Hall, 

Bankrupts,  v.  Shbrrbn.  June  1. 

1  HIS  was  an  action  on  the  case  against  the  defendant,  The  24th  mc- 
for  maliciously  suing  out  a  fieri  facias  against  the  bank-  Bankrupt  Act, 
rupts  on  a  warrant  of  attorney,  afker  the  amount  secured  f.t22,^hereby 
thereby  had  been  paid  and  satisfied  to  the  defendant,  the  London 

1      .  »  .        .      Gasette,  con- 

There  were  also  counts  in  trover,  laymg  the  possession  m  tainjng  the  ad- 

the  bankrupts  respectirely,  before  the  bankruptcy,  and  theadJudicaUon 
also  in  the  assignees.    The  defendant  pleaded,  first,  to  the  jf  ^*™^**^;. 
first  count,  not  guilty;  secondly,  to  the  whole  declaration,  t*in  cases,  con- 
a  denial  of  any  act  of  bankruptcy  having  been  committed;  of  the  bank, 
and,  thirdly,  as  to  the  counts  in  trover,  a  justification  no?  apjly^to 
under  the  judgment  on  the  warrant  of  attorney.    At  the  ^**'^/'®'"t^ 
trial,  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  the  ilth  of  NoYem- 
county  of  Surrey,  it  appeared  that  a  fiat  issued  against  the  ^hich  day^e 
bankrupt  Marshall  on  the  7th,  and  against  Hall  on  the  Jp^l^S,^!"*'' 
9th  of  November,  1842.    This  action  was  commenced  after 
the  passing  of  the  5  &  6  Vict.  c.  122;  and  the  only  evidence 
given  to  prove  the  act  of  bankruptcy  was  the  London 
Gazette  of  the  11th  of  November,  1842,  (on  which  day 
that  statute  came  into  operation),  containing  an  advertise- 
ment that  the  parties  had,  on  a  previous  day,  been  declared 
bankrupts,  together  with  proof  that  they  had  not,  within 
twenty-one  days  afterwards,  taken  any  proceedings  to  dis- 
pute or  annul  the  fiat.     For  the  defendant  it  was  con- 
tended, that,  inasmuch  as  the  adjudication  of  the  bank- 
ruptcy was  previous  to  the  commencement  of  the  act  of 
Parliament,  the  24th  section  (a),  which  makes  the  Oazette 

(a)  The  23rd  section  of  the  act  &c,  a  duplicate  of  tuch  adjudicar 

enacts,  that  before  notice  of  any  •  tion  ahall  be  lenred  on  the  penon 

adjudication  of  hankruptcy,  under  so  adjudged  bankrupt^  and  tuch 

any  fiat  in  bankruptcy  issued  after  person  shall  be  allowed  ^ve  days 

the  commencement  of  this  act,  shall  from  the  service  of  such  duplicate 

be  giyen  in  the  London  Gazette,  to  shew  cause  to  the  Court  against 
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Mnh.  rf  PUoi,  conclasive  eyidence  of  the  act  of  bankruptcy^  did  not  applj; 
% ^  '  '  and  therefore  that  there  was  no  proof  of  an  act  of  bank- 
ruptcy; and  the  Lord  Chief  Justice,  being  of  this  opinion^ 
directed  a  verdict  for  the  defendant,  reserving  leave  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  them,  if  the  Court 
should  be  of  opinion  that  the  production  of  the  Oasette 
entitled  them  to  a  verdict  on  the  second  issue. 


Edwards 

V, 

Shxuuk. 


the  validity  of  such  adjudication  ; 
and  that  if  he  shall,  within  the 
time  thereby  allowed  in  that  be- 
half shew  to  the  satisfaction  of  the 
Court  that  the  petitioning  creditor's 
debty  trading,  and  act  of  bank- 
ruptcy, upon  which  such  adjudica- 
tion shall  have  been  grounded,  or 
any  or  either  of  such  matters,  are 
insufficient  to  support  such  adjudi- 
cation, and  no  other  in  lieu  of 
them  shall  be  proved  to  the  satis- 
fiiction  of  the  Court,  the  Court 
shall  cause  a  memorandum  in 
writing  to  be  filed  with  the  pro- 
ceedings, that  the  fiat  is  annulled, 
and  the  same  shall  thereby  be  an- 
nulled accordingly ;  but  i(  at  the 
expiration  of  such  time,  no  cause 
shall  have  been  shewn  to  the  satis- 
faction of  the  Court  for  the  annul- 
ling of  such  adjudication,  such 
Court  shall  forthwith,  after  the  ex- 
piration of  such  time,  cause  notice 
of  such  adjudication  to  be  given  in 
the  London  Gazette,  and  shall 
thereby  appoint  two  public  sittings 
of  such  Court  for  the  bankrupt  to 
surrender  and  conform,  &c. 

The  24th  section  enacts,  "  that 
if  the  bankrupt  shall  not,  (if  he  were 
within  the  United  Kingdom  at  the 
date  of  the  adjudication),  within 
twenty-one  days  after  the  adver- 
tisement of  the  bankruptcy  in  the 
London  Gsaette^  or  (if  he  were  in 


any  other  part  of  Europe  at  ihe 
date  of  the  adjudication)  within 
three  months  after  such  adverttee- 
ment,  or  (if  he  were  elsewhere  at 
the  date  of  the  adjudication)  within 
twelvemonths  after  such  advertise- 
ment, have  commenced  an  action, 
suit,  or  other  proceeding  to  dispute 
or  annul  the  fiat,  and  shall  not 
have  prosecuted  the  same  with  due 
diligence  and  with  effect,  the  Ga* 
zette  containing  such  advertise- 
ment shall  be  conclusive  evidence 
in  all  cases  as  against  such  bank- 
rupt, and  in  all  actions  at  law  or 
suits  in  equity  brought  by  the  a»- 
signees  for  any  debt  or  demand  for 
which  such  bankrupt  might  have 
sustained  any  action  or  suit  had  he 
not  been  adjudged  bankrupt,  that 
such  person  so  adjudged  bankrupt 
became  a  bankrupt  before  the  date 
and  suing  forth  of  such  fiat,  and 
that  such  fiat  was  sued  forth  on  the 
day  on  which  the  same  is  stated  in 
the  Gazette  to  bear  date,  saving  aU 
rights  which  shall  have  accrued  to 
any  such  person  as  aforesiud  pre- 
vious to  the  commencement  of  this 
act,  and  in  respect  of  which  any 
proceedings  shall  be  pending  at  the 
time  of  the  commencement  of  this 
act,  which  shall  be  adjudged  and 
determined  as  if  this  act  had  not 
been  passed." 
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ChanneU,  Serjt.,  having-  obtained  a  rule  nisi  accord-  Sxeh.  of  puat, 
togly(«),  '^^- 

Thesiger  (with  whom  were  Piatt  and  TUh)  shewed  cause. 
— This  case  depends  on  the  construction  of  the  23rd  and 
24th  sections  of  the  5  &  6  Vict.  c.  122.  That  act  of 
Parliament  received  the  royal  assent  on  the  12th  of  Au- 
gust^ 1842^  and  the  first  section  provided  that  it  should 
take  effect  from  and  after  the  11th  day  of  November 
in  that  year:  and  the  question  is^  whether  the  24th  sec- 
tion is  to  be  considered  as  applying  retrospectively  to 
adjudications  previously  made.  Now  that  section  must 
be  read  with  reference  to  the  23rd^  all  the  terms  of  which 
are  prospective,  and  which  provides  for  the  service  of  a 
duplicate  of  the  adjudication  on  the  bankrupt,  and  allows 
him  a  period  of  five  days  thereafter  to  shew  cause  against 
its  validity,  before  notice  of  it  can  be  advertised  in  the 
Gkusette.  It  is  plain,  therefore,  that  these  enactments  can 
only  apply  to  adjudications  to  be  afterwards  made.  [Purfe, 
B. — The  clause  applies  only  to  such  advertisements  as  are 
made  after  the  passing  of  the  act,  with  the  formalities 
required  thereby.] — ^They  were  then  stopped  by  the  Court. 

Peacock  and  BovUl,  contra. — It  is  not  disputed  that  the 
23rd  section  of  the  6  &6  Vict.  c.  122  is  limited  to  adjudi- 
cations made,  and  advertisements  published,  after  the  act 
came  into  operation;  but  it  is  submitted  that  the  24th 
section  is  not  so  limited,  and  that  the  language  of  it  plainly 
indicates  the  intention  of  the  framers  of  the  act,  that  it 
should  have  a  retrospective  effect  from  the  12th  of  August 
preceding,  the  day  on  which  the  act  was  passed.  The 
words  of  this  section  are  in  the  past  tense  throughout.    It 

(a)  Another  question  also  arose  the  defendant  of  the  sum  secured 

in  the  case  ;  viz.  whether,  under  by  the  warrant  of  attorney  was  in 

the  plea  of  not  guilty  to  the  spe-  issue  :  aa  to  which  see  Qough  v. 

cial  count,  the  fact  of  payment  to  Cribh^  ante,  p.  497. 

VOL.    XI.                                       R  R                                             M.  W. 
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Exeh.  of  Pieasf  begins  hj  enacting,  tliat,  "  if  the  bankrupt  shall  not  have 
commenced  an  action/'  &c.;  and  again,  ''if  he  were  within 
the  United  Kingdom  at  the  date  of  the  adjudication/'  &c. 
It  applies  only  to  those  cases  in  which  the  bankrupt  might 
hare  sued  if  he  had  not  been  adjudged  bankrupt,  and  not 
to  cases  where  the  assignees'  right  of  action  is  founded 
upon  the  bankruptcy,  as  for  a  fraudulent  preference.  Thei^ 
is  no  injustice  in  allowing  the  assignees  to  sue  in  all  such 
cases,  provided  the  debtor  be  relieved  firom  any  proceeding 
at  the  suit  of  the  bankrupt.  And  it  is  a  strong  argument 
in  favour  of  its  retrospective  application,  that  upon  any 
other  construction  the  last  clause  of  the  section,  saving  all 
previous  rights  in  respect  of  which  proceedings  should  be 
pending  at  the  time  of  the  commencement  of  the  act, 
would  be  superfluous.  This  Court  had  held,  in  Moore  v. 
JPhiUips  (a),  that  the  2  &  8  Vict.  c.  29  was  not  retrospect- 
ive; and  it  may  fairly  be  presumed  that  this  24th  secticHi 
was  purposely  framed  to  alter  the  law  in  that  particular. 
Several  of  its  dauses—for  instance  the  80th  and  88rd — ^are 
plainly  retrospective;  and  the  93rd  section  directs,  that  the 
act  shall  be  construed  beneficially  for  creditors. 

Lord  Abinoer,  C.  B. — Notwithstanding  the  ingenious 
argument  of  the  plaintiffs  counsel,  I  am  still  of  the  same 
opinion,  that  the  28rd  and  24th  sections  must  be  read 
together,  and  that  the  admissibility  of  the  Gazette  in  evi- 
dence, as  provided  fbr  by  the  24th  section,  must  be  under^ 
stood  with  reference  to  such  an  adjudication  as  is  spoken  of 
in  the  23rd.  There  is  no  magic  in  the  word  '^  section,"  as 
applied  to  an  act  of  Parliament,  nor  is  it  any  reason  that 
we  should  construe  its  provisions  differently,  that  they  are 
denoted  by  different  numbers.  There  mayj  perhaps,  be 
some  difficulty  in  interpreting  the  saving  at  the  end  of  the 
24th  section,  although  a  case  may  be  conceived  to  which  it 

(o)  7  M.  &  W.  536. 
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may  have  been  intended  to  apply ;  as,  for  instance,  if  a  man  B^f^-  of  Pieat, 
commenced  an  action,  and  \vhile  it  was  pending  became  '   ^ 

bankrupt,  this  dause  may  save  his  rights,  and  the  action  Edwaaos 
may  be  tried  as  if  nothing  had  intervened.  Laws  are  in  SBSRasK. 
general  prospective  in  their  operation ;  when  they  are  not 
so,  it  is  an  exception  to  the  general  principle  acted  on  by 
the  legislature,  and  must  be  clearly  established.  In  this 
case  I  am  of  opinion  that  the  Gazette  was  not  evidence  of 
the  bankruptcy,  and  therefore  that  this  rule  ought  to  be 
discharged. 

Gurnet,  B.,  concurred  (a). 

BoLFR,  B. — I  am  of  the  same  opiniou.  I  understand 
the  law  under  these  sections  of  the  statute  to  be,  that,  with 
a  view  to  a  satisfactory  mode  of  determining  the  question 
of  bankruptcy,  a  proceeding  is  instituted  analogous  to  that 
of  a  rule  calling  upon  the  party  to  shew  cause  why  he 
should  not  be  adjudged  a  bankrupt ;  if  he  does  not  success- 
fully do  so,  the  adjudication  is  to  take  effect,  and  is  to  be 
published  in  the  Gazette,  which  is  to  be  conclusive  evi- 
dence of  the  bankruptcy,  unless  within  twenty-one  days 
thereafter  the  party  commence  some  proceedingsto  dispute 
the  fiat.  Both  sections  ought  to  be  read  together.  Nearly  the 
same  point  arose  in  the  case  of  Kay  v.  Goodwin  {6).  There  the 
Lord  Chief  Justice  of  the  Common  Pleas,  speaking  of  the 
92nd  section  of  the  6  Geo.  4,  c.  16,  says—''  If  the  92nd 
section  is  considered  as  affecting  commissions  which  were 
then  in  a  course  of  operation,  it  would  materially  alter  the 
situation  both  of  the  bankrupt  and  of  the  parties  claiming 
a  remedy  under  the  commission.  It  would  alter  the  situa- 
tion of  the  bankrupt,  because  it  would  enable  his  assignees, 
and  it  would  enable  other  persons,  to  conclude  him  as  a 
bankrupt  without  the  possibility   of  his  contesting  his 

(a)  Pari^e,B.,  bad  left  ihe  Court         {b)  6  Bing.  576;  4  M.  &  P. 
before  tbe  close  of  the  argument.         341  • 
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Exch.  ofpieat,  bankruptcy  within  the  period  of  time  which  the  statute 
meant  to  allow  him.  It  would  also  materially  affect  the 
interests  of  other  persons,  because,  whenever  this  concla- 
siveness  of  evidence  is  to  take  effect,  the  93rd  section  has 
provided,  that  parties  who  were  called  upon  to  pay  their 
debts  should  have  a  power,  by  the  space  of  two  months,  to 
pay  their  money  into  Court,  during  which  time  this  ques- 
tion of  bankruptcy  might  be  tried;  that  power  would  be 
entirely  taken  away  from  them,  and  this  construction  would 
entirely  deprive  them  of  the  benefit  of  that  clause/' 

The  same  evil  would  arise  in  this  case;  and  it  seems  to  me 
to  be  one  of  so  monstrous  a  nature,  that  even  if  any  em- 
barrassment were  to  result  from  the  proviso  introduced,  ex 
majori  cautelft,  at  the  end  of  the  24th  section,  I  should  be 
inclined  to  pass  it  over,  rather  than  adopt  the  conclusion 
that  the  legislature  intended  to  create  the  difficulties  and 
inconveniences  which  would  ensue  if  we  construed  it  in  the 
manner  contended  for  by  the  plaintiff's  counsel.  For  these 
reasons,  I  concur  in  thinking  that  this  rule  ought  to  be 

discharged. 

Rule  discharged. 


June  9. 

Whether, 
where  •  tenant 
holds  a  farm 
from  year  to 
year,  the  lands 


Doe  d.  Davenport,  Knt.,  v.  Rhodes  and  Another. 

HjJECTMENT  to  recover  a  messuage,  farm,  and  lands  in 

the  township  of  Bramall,  in  the  county  of  Chester.    The 

demise  was  laid  on  the  3rd  of  February,  1843.     The  con- 

frona  the  2nd  of  Bcnt-rule  was  iu  the  ordinary  general  form,  to  defend  ''for 

February,  and 

the  house  from  the  1st  of  May,  a  notice  to  quit  the  whole,  given  half  a  year  before  the  2nd 
of  February,  is  sufficient  to  entitle  the  landlord  to  recover  the  whole  in  ejectment,  on  a  demise 
dated  the  Srd  of  February,  qutare. 

Where  a  defendant  in  ejectment  has  entered  into  the  ordinary  general  consent-rule,  the  ver- 
diet  is  general,  and  the  defendant  is  not  entitled  to  have  it  entered  for  him  as  to  any  part  of 
the  premisei  to  which  the  lessor  of  the  plaintiff  fails  to  prove  a  title. 

In  ejectment,  the  cause  was  misdescribed  in  the  venire  and  distringas  juratores,  as  being  "  be- 
tween Sir  S.  D.  Knight"  (the  lessor  of  the  plaintiff,  instead  of  "John  Doe  on  the  demise  oV 
8(C.)  *'  and  A.  R.  defendant."  The  objection  was  talcen  at  Nisi  Prius,  before  the  jury  were 
sworn,  and  overruled  z^lTeAl,  no  ground  for  granting  a  new  trial. 
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the  premises  in  question/'  admitting  them  to  consist  of  Sxeh.  ^  p/«af , 
"  two  messuages,  two  dwelling-houses/'  &c.  &c.  as  stated  '  ^ 

in  the  declaration.    The  cause  came  on  for  trial  at  the  last         dob 
Chester  Assizes,  before  WiUiafns,  3.    Before  the  jury  were    datbnport 
sworn,  Evans,  for  the  defendant,  objected  that  the  learned  ^* 

Judge  had  no  authority  to  try  the  cause,  on  the  ground 
that  in  the  title  of  the  venire  and  distringas  juratores  it  was 
misdescribed  as  being  between  ''  Sir  Salusbury  Davenport, 
knight,  [instead  of  "John  Doe  on  the  demise  of ''&;c.],  plain- 
tiff, and  Alice  Rhodes  and  James  Rhodes,  defendants/'  The 
learned  Judge  thought,  however,  that  this  was  no  ground 
for  his  refusing  to  try  the  issue  joined  on  the  record ;  and 
the  jury  were  accordingly  sworn,  and  the  trial  proceeded. 
It  appeared  in  evidence,  that  the  farm  in  question  was 
demised  by  the  lessor  of  the  plaintiff  to  the  defendants,  by 
an  agreement  dated  80th  September,  1835,  to  hold  the 
lands,  excepting  a  sufficient  outlet  or  boozey  pasture,  from 
the  2nd  of  February,  and  the  house  and  outbuildings,  with 
the  outlet  or  boozey  pasture,  from  the  Ist  of  May,  then  next, 
for  the  term  of  one  year,  and  afterwards  from  year  to  year 
so  long  as  both  parties  should  please,  at  the  yearly  rent  of 
£275,  to  be  payable  half-yearly,  on  the  25th  of  March  and 
the  29th  of  September  in  each  year.  On  the  Ist  of  August^ 
1842,  a  notice  was  served  on  the  defendants  to  quit  the 
farm  on  the  2nd  of  February  then  next,  or  at  such  other 
time  or  times  as  their  tenancy  should  expire  next  after  the 
expiration  of  half  a  year  from  the  delivery  of  the  notice.  It 
was  contended  for  the  defendants,  that  this  notice  was  not 
sufficient  to  entitle  the  lessor  of  the  plaintiff  to  recover  the 
house,  outbuildings,  and  outlet,  as  to  which  the  term  would 
not  expire  until  the  1st  of  May  following.  The  learned 
Judge  reserved  the  point,  and  the  plaintiff  had  a  general 
verdict. 

In  Easter  Term,  Evans  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  limited  to  the  lands,  exclu- 
sively of  the  house,  outbuildings,  and  outlet ;  or  why  there 
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Etch,  of  Pleas,  shouId  not  be  a  new  trial,  on  the  ground  of  the  irregnlarity 

1843  •  '  o  %^  m 

m  the  jury  process. 

fVelsby  (with  whom  was  Jervis)  now  shewed  cause. — 
Firsts  it  is  submitted  that  the  lessor  of  the  plaintiff  was 
entitled,  under  this  demise,  to  recover  the  whole  of  the 
premises.  The  lands  were  let  from  the  1st  of  February, 
and  the  notice  to  quit  was  given  six  months  before  that 
day.  The  lands  were  the  substantial  part  of  the  holding  ; 
and  the  result  of  the  authorities  on  this  subject  is,  that  a 
notice  which  refers  to  the  day  of  entry  on  the  substantial 
part  of  the  holding  determines  the  tenancy  as  to  the  whole. 
It  is  true  that  none  of  the  cases  are  precisely  in  point  to  the 
present;  because  in  all  of  them  the  question  was  whether, 
where  the  notice  to  quit  was  given  in  sufficient  time  for 
the  latter  of  several  days  from  which  the  premises  were 
held,  but  not  six  months  before  the  firmer  of  such  days,  it 
determined  the  tenancy  as  to  the  whole,  by  its  reference  te 
the  period  of  entry  on  the  substantial  part  of  the  demise. 
But  the  principle  to  be  derived  from  those  cases  appears 
to  be,  that  the  tenancy  as  to  the  whole  premises  is  to  be 
taken  as  dating  from  the  time  of  entiy  on  the  substantial 
subject  of  the  holding,  the  tenant  having  also  the  liberty 
or  privilege,  if  he  performs  his  contract  as  to  that,  of  en- 
tering upon  the  other  part  at  an  earlier  day,  or  retaining 
it  till  a  later  day,  for  the  more  convenient  enjoyment  of 
the  whole.  The  first  case  is  that  of  Doe  d.  Dagget  v.  Snow^ 
don  {a).  There  the  agreement  was  to  take  a  farm,  the 
arable  land  from  Old  Candlemas,  the  pasture  from  Old 
Lady-day,  and  the  meadow  from  Old  May-day,  paying  rent 
half-yearly,  at  Old  Michaelmas  and  Lady-day.  On  the 
30th  of  September,  1777,  the  plaintiff  gave  the  defendant 
a  notice  to  quit  the  arable  land  on  the  13th  of  February 
next,  the  pasture  on  the  5th  of  April,  and  the  meadow  on 

{a)  2  W.  Bla.  1224. 
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the  13th  of  May.    It  was  held  that  the  taking  was  sub-  Exeh.  of  puom, 

1843 
stantially  a  taking  of  the  whole  from  Old  Lady-day^  and 

that  the  notice  was  sufficient  to  determine  the  tenancy  in 
the  whole.  In  Dae  d.  StriekUmd  y.  Spence  {a),  the  tenant 
of  a  £eurm  agreed  to  enter  on  the  tillage-land  at  Candlemas^ 
and  on  the  house  and  other  premises  at  Lady-day^  and 
that  when  he  left  the  farm^  he  should  quit  the  same  ac- 
cording to  the  terms  of  entry  as  aforesaid ;  the  rent  being 
reserved  half-yearly^  at  Michaelmas  and  Lady-day.  A 
notice  to  quit,  delivered  half  a  year  before  Lady^-day,  but 
not  half  a  year  before  Candlemas,  was  held  good.  Lord 
EUenborough  there  says,  ''The  rule  of  law  originally  was, 
that  reasonable  notice  to  quit  should  be  given  where  no- 
tice was  necessary  between  landlord  and  tenant  What 
notice  shall  be  deemed  reasonable  has  received  a  con- 
struction so  long  ago  as  the  reign  of  Henry  VIII.,  in  a 
case  in  the  Tear  Book  (6),  that  it  shall  be  half  a  year's 
notice.  Then  the  case  of  Doe  d.  Daggei  v.  Snowdon  has  de- 
cided, that  the  notice  to  quit  shall  refer  to  the  substantial 
day  of  entry  of  the  tenant,  though  he  may  have  before 
entered  on  the  arable  land  for  the  purpose  of  plough- 
ing and  preparing  it ;  and  that  the  in-coming  tenant  may 
have  the  privilege  of  entering  upon  him  for  the  same  pur- 
pose, antecedent  to  the  time  of  the  notice.'^  In  Doe  d.  Brad- 
ford V.  Waikins  {c),  the  agreement  was  dated  in  January, 
and  was  a  demise  of  a  dwelling-house  and  other  buildings^ 
for  the  purpose  of  carrying  on  a  manufacture,  together 
with  certain  meadow,  pasture,  and  bleaching  grounds,  for  a 
term  of  thirty-five  years,  to  commence,  as  to  the  meadow 
ground,  from  the  25th  of  December  preceding,  as  to  the 
pasture,  from  the  25th  of  March  next,  and  as  to  the  rest  of 
the  premises,  from  the  1st  of  May ;  reserving  the  rent  half- 
yearly,  on  the  day  of  Pentecost  and  at  Michaelmas :  and  it 
was  held,  that,  the  substantial  part  of  the  demise  being  the 

(a)  6  East,  120.        (b)  13  Hen.  8,  15  b,  16.        (c)  7  East,  551. 
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Exek,  of  PUmi,  house  and  buildings  for  the  purpose  of  the  mannfactmre^  a 
notice  given  half  a  year  before  the  Ist  of  May  determined 
the  tenancy  in  the  whole  of  the  premises.    Lord  EUen^ 
borough  said,  that  the  possession  of  the  meadow  ground  on 
the  25th  of  December  was  '^  to  be  considered  as  a  mere 
liberty  of  entering  upon  a  part,  for  the  purpose  of  prepar- 
ing for  the  more  convenient  enjoyment  of  the  rest  and  the 
principal  object  of  the  demise/'    There  the  demise  in  the 
cgectment  was  certainly  laid  subsequent  to  the  1st  May; 
but  the  meaning  of  the  notice  being  '^  good  for  the  whole '' 
must  be,  that  after  the  expiration  of  it  the  landlord  is  en- 
titled to  the  possession  of  the  whole,  if  its  terms  be  not 
complied  with  by  the  tenant.     [He  referred  also  to  Doe  d. 
Kindersley  v.  H^hea  (a).]     Here,  if  the  defendants  per- 
formed  their  contract,  by  quitting  the  land  in  Februaiy 
pursuant  to  the  notice,  and  thereby  enabling  the  in-coming 
tenant  to  cultivate  the  fSunn,  they  would  retain  the  privilege 
of  keeping  possession  of  the  house  and  outlet  until  May  ; 
otherwise  not. 

Sut  secondly,  even  if  this  notice  to  quit  be  good  for  the 
lands  only,  the  verdict  cannot  be  limited,  although  the 
execution  may.  A  general  consent-rule  admits  the  pos- 
session and  ouster  of  the  whole  premises;  the  defendants 
defend  for  all;  and  by  the  verdict  the  plainti£P  recovers  ld» 
term  in  the  whole,  which  is  not  a  severable  thing.  Doe  d. 
Biehton  v.  Hughes  {b)  is  an  express  authority  to  that  effect 

Lastly,  the  error  in  the  jury  process  can  be  no  ground 
for  granting  a  new  trial  of  the  issue  joined  between  the 
parties.  The  proper  remedy  is  a  writ  of  error  coram  vobis: 
Sogers  v.  Smith  (c).  Li  Gee  v.  Swann  (d),  where  the  objec- 
tion was  taken  at  the  trial,  that  no  writ  of  distringas  jura- 
tores  had  been  returned  by  the  sheriff,  this  Court  expressly 
refused  on  that  ground  to  entertain  a  motion  for  a  new 

(a)  7  M.  &  W.  139.  &  M.460. 

(b)  2  C.  M.  «c  R.  281.  (d)  9  M.  &  W.  685. 

(c)  1  Ad.  &  EU.772;3  Nev. 
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trial.    On  writ  of  error  brought,  the  Court  would  no  doubt  Bjtek.  qf  puom^ 
allow  an  amendment:  Cheese  v.  Scaies  (a).  ^  ^ ^^^* 

Cromptonf  contra. — ^It  is  plain,  on  the  lessor  of  the  plain- 
tiff's own  shewing,  that  the  defendants  had  a  right  to  be 
in,  as  to  part  of  the  premises,  after  this  ejectment  was  tried. 
The  agreement  gives  the  defendants  a  right  to  hold  the 
house,  buildings,  and  outlet  until  the  Ist  of  May.  It  is  a 
fallacy  to  suppose  that  there  is  any  such  implied  contract  as 
has  been  contended  for  on  the  other  side.  This  is  a  term^ 
and  not  a  mere  privilege;  and  if  it  were,  still  it  would  not 
be  a  conditional  one.  The  principal  part  of  the  demise  is 
to  determine  on  the  2nd  of  February,  but  the  rest  is  to 
continue  until  the  1st  of  May,  although,  perhaps,  no  notice 
need  be  given  with  reference  to  it.  As  to  the  house,  &c., 
therefore,  this  notice  could  not  operate  until  the  2nd  of 
May  arrived.  And  the  verdict  may  be  apportioned  accord- 
ingly. The  plea  of  not  guilty  is  distributive,  and  raises  a 
distinct  issue  as  to  each  part  of  the  demise.  In  Doe  d. 
Erringtan  v.  Erringtcn  (b),  where  there  was  but  one  demise, 
and  the  lessor  of  the  plaintiff  proved  a  title  as  to  part  only 
of  the  lands  claimed  by  him,  the  defendant  had  a  verdict 
as  to  the  rest,  and  it  was  held  that  he  was  entitled  to  have 
his  costs,  as  to  the  part  found  for  him,  set  off  against  the 
costs  of  the  lessor  of  the  plaintiff,  under  the  Rule  of  H.  T. 
2  Will.  4,  s.  74.  And  in  Denn  d.  Burgess  v.  Purvis  (c),  it 
is  assumed  that  the  verdict  in  ejectment  is  divisible,  and 
that  the  lessor  of  the  plaintiff  may  recover  part  accord- 
ing to  his  title.  How  otherwise  is  the  defendant  to 
obtain  his  costs^  where  he  is  liable  only  as  to  a  part  of 
the  premises?     [Gumey,  B,,  referred  to  Roe  v.  Street  (rf).] 

Then  the  venire  and  distringas  are  clearly  wrong  in  this 
case.    The  Court  always  look  to  John  Doe  as  being  the 

(a)  10  M.  &  W.  488.  (c)  1  Burr.  326. 

(6)  4  Dowl.  P.C.  602.  ((;)4Nev.&M.42;2  Ad.&£U.329. 
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Egeh.  of  Pleas,  plaintiff  on  tlie  record^  and  therefore  it  has  been  held,  tliat 
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the  lessor  of  the  plaintiff  cannot  release  the  action:  Doe  d« 
Byne  v.  Brewer  {a).  [Lord  Jbinger,  C.  B. — ^That  is  no 
argument  to  shew  that  yon  are  entitled  to  a  new  trial,  for 
a  mere  mistake  in  the  venire.]  This  is  not  an  error  which 
would  be  amendable,  the  process  not  appearing  to  be 
between  the  same  parties,  or  in  the  same  cause:  Crmffdtr 
T.  Booke{b).  [Lord  Abmger^  C.  B.— The  record  would 
shew  that  John  Doe  claimed  under  the  same  lessor  of  the 
plaintiff.]  In  Cheese  y.  Scales,  the  distringas  was  dearly 
amendable,  and  therefore  the  Court  refused  to  interfere, 
and  left  the  party  to  his  writ  of  error.  \Bo^e,  B. — ^What 
do  you  say  the  judge  ought  to  have  done  in  this  case?]  He 
should  have  refused  to  try  the  cause.  \JRolfe,  B. — ^That 
seems  a  strange  reason  for  granting  a  new  trial  of  the 
cause.]  The  verdict  being  set  aside  for  the  mis-trial,  a  new 
trial  follows. 

Lord  Abinoeb,  C.  B. — ^It  is  not  strictly  necessary  to 
pronounce  any  opinion  upon  the  effect  of  this  notice  to 
quit :  whether  or  not  the  defendant  could  say  that  under 
this  notice  the  pMntiff  was  not  entitled,  on  the  8rd  of  Feb- 
ruary, to  the  possession  of  the  house  and  outlet,  as  well  as 
of  the  rest  of  the  premises.  It  seems  that  this  is  an  original 
question ;  for  although  it  has  been  frequently  determined 
that  a  notice  to  quit  may  be  referred  to  the  period  when 
the  main  holding  has  expired,  yet  there  is  no  case,  that  I 
am  aware  of,  where  an  ejectment  has  been  brought  after 
a  notice  to  quit,  admitted  to  be  a  good  notice  as  to  one 
part  of  the  premises,  but  upon  a  demise  laid  before  the 
period  of  entry  as  to  the  remainder  of  the  premises.  Upon 
that  question  I  shall  not  pronounce  any  opinion  until  it 
becomes  necessary  to  do  so,  though  I  should  be  glad  to 
be  able  to  come  to  a  reasonable  conclusion  upon  it ;  and 

(a)  4  M.  &  Selw.  300.  (6)  2  WiU.  144. 


TRINITY  TBBM,  6  YICT.  607 

certainly  it  seems  to  me  tliat  a  man  has  no  riglit  to  set  Exch,o/Pfea9, 
np  in  his  own  defence  a  contract  which  he  is  himself  ^  ^^^ 
violating.  Upon  what  principle  is  the  tenant  to  have  the 
privilege  of  holding  oyer  the  house  and  outlet,  unless  he 
gives  up  the  land  at  the  proper  period  ?  If^  by  keeping  pos« 
session  of  the  land,  he  denies  that  the  plaintiff  is  entitled 
to  recover,  it  must  be  that  he  denies  the  plaintiff's  title 
altogether :  that  he  insists  upon  the  demise  continuing  for 
the  whole  premises.  If  the  demise  does  not  continue  for 
the  whole,  does  it  continue  for  any  part?  It  is  one  entire 
demise  olf  one  farm.  If  he  is  to  give  up  at  a  certain 
period  the  land,  and  at  another  period  the  house,  and  if, 
when  the  period  comes  to  give  up  the  land,  he  reAises  to 
give  it  up ; — ^if  he  insists  that  the  demise  continues  as  to 
the  whole  bj  refusing  to  give  up  anj  part  according  to  the 
contract,  can  it  it  be  said  on  his  part  that  the  landlord  is 
bound  to  give  him  the  benefit  of  the  contract  as  to  a  part, 
which  he  says  is  to  operate  to  enable  him  to  keep  posses- 
sion of  the  whole?  It  is  unnecessary,  however,  to  pro- 
nounce any  definite  opinion  upon  this  question,  because  it 
appears  to  me  that  the  plaintiff  is  entitled  to  a  general 
verdict,  if  he  proves  his  title  to  recover  any  part  of  that  for 
which  he  has  declared ;  and  that,  unless  a  distribution  of 
the  verdict  is  consented  to  and  arranged  at  the  trial,  which 
in  this  case  was  not  done,  we  cannot  enter  here  into  the 
consideration  as  to  the  question  of  costs.  In  the  case  that 
Mr.  Crampton  cited,  of  Doe  v.  Errinffton,  the  action  was 
brought  by  the  heir-at-law,  and  the  question  was,  what 
premises  could  be  recovered  by  him  upon  that  title.  In 
his  bill  of  particulars  he  stated  certain  premises  he  in- 
tended to  go  for,  standing  upon  distinct  titles,  some 
being  copyhold,  some  freehold ;  and,  for  aught  that  ap- 
pears to  the  contrary,  it  might  have  been  arranged  at  the 
time  of  the  trial  that  the  plaintiff  should  have  a  verdict  for 
the  copyhold,  and  the  defendant  for  the  freehold :  indeed, 
that  such  was  the  arrangement  seems  to  have  been  as- 
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V. 

Rhodxs. 


reasonably  enough)^  and  the  case  then  became    a  mere 
Dob         question  of  costs.     Then  Mr.  Crampion  urges,  '^  How  are 
Daysnport    ^®  ^  obtain  the  costs,  in  a  case  where  we  are  not  liable  as 
to  the  whole  of  the  premises  ?  "    The  answer  is,  by  stating 
specifically  in  the  consent-rule  for  what  part  you  mean  to 
defend ;  and  if  upon  that  part  you  succeed,  you  will  be 
entitled  to  the  costs.     It  has  been  an  established  rule  in 
actions  of  ejectment,  ever  since  I  have  known  the  law,  that 
when  the  plaintiff  recovers  a  verdict,  although  he  proves  a 
title  to  a  part  only,  he  may  take  his  verdict  generally, 
unless  it  is  otherwise  consented  to  or  arranged  at   the 
trial ;  but  it  is  at  his  peril  what  he  takes  possession  of 
under  the  execution.     The  case  of  Roe  v.  Street  is  the 
strongest  possible  authority  for  the  plaintiff.    There  A.  and 
B.  defended  each  for  a  separate  part  of  the  premises,  and 
at  the  trial  the  plaintiff  obtained  a  verdict  against  both ; 
but  the  verdict  against  A.  was  afterwards  set  aside  by  the 
Court,  and  judgment  entered  for  him.    B.  then  applied  to 
the  Court  to  have  the  verdict  limited  to  that  part  for  which 
he  defended,  (which  is^  exactly  the  present  case) ;  but  the 
Court  said,  "  No ;  the  plaintiff  will  take  possession  at  his 
peril."     I  think  therefore  that  there  is  no  pretence  for  a 
new  trial  on  that  ground. 

Then  the  next  question  is  with  respect  to  the  defects 
in  the  jury  process.  Mr.  Crompton  seems  to  think  that 
this  is  a  case  where  the  venire  could  not  be  amended; 
but  that  furnishes  not  a  ground  for  a  new  trial.  He 
has  referred  to  the  distinction  between  the  nominal  and 
the  real  plaintiff,  by  shewing  that  the  release  of  the  les- 
sor of  the  plaintiff  has  no  effect  upon  the  action.  The 
Court  does  not  necessarily  take  notice  that  John  Doe  is 
not  a  living  person,  and  that  he  has  not  a  real  interest ; 
and  the  release  from  the  lessor  of  the  plaintiff  is  good  for 
nothing,  because  it  does  not  affect  the  interest  of  John 
Doe,  the  plaintiff  upon  the  record,  and  in  that  respect  they 
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are  separate  persons.    But  when  it  is  considered  that  an  Ejcek.  of  Phas^ 
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action  of  ejectment  is  a  matter  of  pure  fiction,  and  a  crea- 
ture of  the  Court,  to  meet  the  purposes  of  justice,  the  les- 
sor of  the  plaintiff  is  to  be  considered  as  the  substantial 
party  in  the  action,  though  pro  formd  he  is  not.  In  this 
case,  the  record  all  the  way  through  shews  that  John  Doe 
is  recovering  an  interest  derived  from  the  lessor  of  the 
plaintiff,  and  it  is  quite  clear  from  the  record  itself  how  the 
venire  ought  to  have  been,  and  that  by  mistake  the  name 
of  the  lessor  of  the  plaintiff  has  been  put  in,  who  is  in 
truth  the  interested  party.  We  can  therefore  amend  by 
the  record  itself.  Put  the  ordinary  case  of  a  writ,  which 
may  be  amended,  if  there  is  any  thing  to  amend  by. 
Suppose  a  writ  issues  in  the  Christian  instead  of  the  sur- 
name of  the  plaintiff,  may  not  the  Court  amend  it  ?  This 
is  in  truth  a  mere  clerical  mistake,  and  by  no  means  an 
unnatural  one,  and  there  are  abundance  of  cases  where  the 
Court  has  amended  such  defects ;  and  Mr.  Crompton  has 
admitted,  that  where  there  is  room  for  an  amendment, 
there  is  no  ground  for  granting  a  new  trial.  We  have 
ourselves  acted  upon  that  principle,  by  refusing  a  new 
trial  in  the  case  of  Oee  v.  Swann.  But,  even  supposing 
this  defect  could  not  be  amended,  the  defendants  have  a 
right  to  their  writ  of  error :  and  in  this  particular  case,  I 
see  no  reason  why  we  should  give  a  new  trial  to  save  the 
expense  of  a  writ  of  error.  Indeed,  I  believe  a  new  trial 
would  cost  more  than  a  writ  of  error ;  therefore  I  do  not 
think  we  shall  do  any  thing  but  further  the  ends  of  justice, 
by  refusing  a  new  trial.  The  rule  must  therefore  be  dis* 
charged. 

OuRNBT,  B.— With  respect  to  the  first  point,  I  have 
known  cases  occur  very  frequently,  where  the  lessor  of  the 
plaintiff  was  entitled  to  part  only  of  the  premises,  and 
where  he  has  taken  a  general  verdict  upon  his  own  re- 
sponsibility.   When  no  separation  of  the  premises  has 
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upon  his  own  risk. 

RoLFE,  B. — I  am  of  the  same  opinion.    The  only  doubt 

I  entertained  was  whether  or  not  the  verdict  was  to  be 

confined  to  that  portion  of  the  property  which  was  in  fact 

recovered ;  but  I  am  satisfied  that  there  is  no  reason  for  a 

new  trial.    Our  decision  does  not  exclude  the  defendants 

firom  the  taxation  of  their  costs ;  if  they  make  out  that 

they  are  entitled  to  costs  in  any  way,  that  is  still  open  to 

them.  Upon  the  other  points,  I  am  of  opinion  with  the  rest 

of  the  Court. 

Bule  discharged. 


May  27  ToDD  and  Another  t;.  Emlt  and  Another. 

The  Middiesez  ASSUMPSIT  for  goods  sold  and  delivered.    Plea^  non- 
County  Court  , 
Act  (28  Geo.  2,  assumpseruut. 

apply  to'^Lef  ^^"  ^^  ^  ^^^^  ^^^  ^^^®  suppUcd  to  the  Alliancc 
where  the         Clubj  brought  agaiust  the  defendants  as  members  of  the 

cause  of  action  w  w  ^-,   x 

arises  within  committee.    On  the  trial  of  the  cause  before  nndal,  C.  ^*f 

i^erty^of  West-  *^  ^^^  Summer  Assizcs,  1841,  the  plaintiflFs  having  called  a 

"^Thripth  ^^'  Charles  Stewart  as  a  witness,  who  stated,  on  the  voir 

section  of  the  dire,  that  he  was  also  a  member  of  the  committee  of  the 

c.  38,  proTides  dub  when  the  wine  was  ordered,  it  was  objected  that  he 

My  acu^of  ^^  incompetent  on  the  ground  of  his  being  a  co-oontractor 

debt,  arc.  shall  ^ith  the  defendants,  whereupon  a  release  was  executed 

be  brought  in  #  r 

the  Courts  of  and  delivered  to  him.  The  defendants  then  urged  that  the 
Westminster,  release  of  a  joint  contractor  operated  as  a  discharge  of  aOf 
anf  shaU^Jllwe'  ^^  immediately  applied  for  leave  to  plead  the  release  puis 
in  Middlesex,    darrein  continuance:  but,  it  being  objected  that  the  plea 

&C.,  and  a  ver-         iti  '      i     »         i      •  •■••i 

diet  shall  be  coula  not  be  received  after  the  jury  were  sworn,  the  judge 
^^^^$.]To    reserved  the  point.    The  Court  having  decided  that  the 

costs  shall  be 

awarded  to  the  plaintiff,  but  the  defendant  shall  be  entitled  to  double  costs: — Quare,  whether 
that  section  applies  to  a  verdict  on  a  plea  collateral  to  the  meriu  of  the  action,  as  a  plea  pui' 
darrein  eontinuaiice  of  a  release  to  a  Joint  contractor  with  the  defendants. 
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plea  ougbt  to  have  been  received  {a),  it  was  pleaded  accord-  Sxeh.  tfpuoi, 
ingly:  but  subsequently,  and  before  issue  joined,  Stewart 
cancelled  the  release,  and  the  plaintiffs  replied  non  est  fiic- 
tum,  on  which  issue  was  joined.  On  the  next  trial,  in  the 
summer  of  1842,  the  defendants,  being  unable  to  produce 
the  releasei  or  give  evidence  of  its  contents,  owing  to  a 
mistake  as  to  the  party  in  whose  possession  it  was,  the 
plaintiffs  obtained  a  verdict:  but  a  rule  absolute  for  a  new 
trial,  on  the  ground  of  surprise,  having  been  obtained  (6), 
the  case  was  again  tried  before  Lord  Denman,  C.  J.,  at  the 
last  Spring  Assices,  at  Kingston,  when  the  issue  on  the 
plea  of  non  est  factum  was  found  against  the  defendants. 
The  plaintiffs  put  in  a  copy  of  particulars  of  demand  de« 
livered  under  a  judge's  order,  and  an  admission  made  by 
the  defendants,  that  the  wines,  &c.  mentioned  in  such  par- 
ticulars, were  delivered  by  the  plaintiffs  at  the  times  therein 
specified  at  the  Alliance  Club,  and  that  the  prices  charged 
were  fair  and  reasonable;  and  upon  that  evidence  the  jury 
found  for  the  plaintiffs,  with  i6194  damages,  leave  being 
reserved  to  the  defendants  to  move  to  reduce  the  damages 
tols.  In  the  early  part  of  last  term,  7%e9^$f€r  obtained  a  rule 
accordingly,  and  cause  having  been  shewn  [May  6]  by 
Petersdofffagainat  the  rule,  and  Bovill  having  been  heard  in 
support  of  it,  the  Court  made  the  rule  absolute  to  reduce 
the  damages  to  Is.,  on  the  ground  that  there  was  no  evi* 
dence  at  all  to  charge  the  defendants. 

Thesijfer  subsequently  obtained  a  rule  calling  on  the 
plaintiffs  to  shew  cause  why  the  defendants  should  not  be 
at  liberty  to  entor  a  suggestion  on  tlie  roll  that  the  damages 
recovered  did  not  amount  to  40».,  in  order  to  deprive  the 
plaintiffs  of  costs,  and  why  they  should  not  pay  to  the  de- 
fendants double  costs  of  suit,  pursuant  to  the  Middlesex 
County  Court  Act,  28  Geo.  2,  c.  88. 

(a)  9  M.  ft  W.  606.  (h)  11  M.  &  W.  1. 
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Exeh.  of  PUat,      The  affidavit  on  which  the  rule  was  obtained  stated^ 

'  ^     that  at  the  time  of  the  commencement  of  the  suit  the 

defendants  were  inhabitants  of  and  resident  within  the 
county  of  Middlesex^  and  liable  to  be  summoned  to  the 
county  court  there ;  and  that  the  cause  of  action  arose 
within  the  county  of  Middlesex^  and  not  elsewhere.  The 
plaintiffs'  affidavits  stated  that  the  contract  was  made^  and 
the  cause  of  action  arose,  within  the  city  and  liberty  of 
Westminster,  and  not  elsewhere. 

Petersdorff  now  shewed  cause. — ^This  is  an  application 
under  the  19th  section  of  the  28  Geo.  2,  c.  38,  which  en- 
acts, 'Hhat  in  case  any  action  of  debt  or  of  assumpsit  shall 
be  commenced  or  prosecuted  in  any  of  his  Majesty's  courts 
at  Westminster,  and  the  defendant  or  defendants  at  the 
time  of  such  action  brought  shall  live  or  reside  within  the 
county  of  Middlesex,  and  be  liable  to  be  summoned  to  the 
said  county  court,  and  the  jury  upon  the  trial  of  such 
cause  shall  find  for  the  plaintiff  under  the  value  of  40^., 
unless  the  Judge  shall  in  open  court  certify  on  the  back  of 
the  record,  that  the  freehold  or  title  to  the  plaintiff's  land 
principally  came  in  question,  or  that  an  act  of  bankruptcy 
came  principally  in  question  at  such  trial;  then  and  in 
such  case  no  costs  shall  be  awarded  to  the  plaintiff  in  such 
action,  but  the  defendant  or  defendants  shall  be  entitled 
to  and  recover  double  costs  of  suit."  The  preamble  is  im- 
portant, and  recites  that  "  whereas  sheriffs  in  their  several 
county  courts  hold  plea  of  all  personal  actions,  where  the 
debt  or  damages  do  not  amount  to  40s. ;  and  whereas  the 
proceedings  in  the  county  courts  in  such  actions  have  been 
found  to  be  vexatious,  expensive,  and  dilatory;  for  remedy 
thereof  in  the  county  of  Middlesex,  and  for  the  more  easy 
and  speedy  recovery  of  small  debts  within  the  said  county, 
be  it  enacted,  &c.,  that  it  shall  and  may  be  lawful  to  and 
for  the  suitors  of  the  county  court  of  Middlesex,  together 
with  the  county  clerk  of  the  said  county  in  county  court 
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assembled^  or  the  major  part  of  them  the  said  county  clerk  ^<?*-  <>/  ^'««» 
and  suitors  so  assembled^  upon  any  plaint  to  be  entered  in 
the  said  county  courts  in  any  suit  where  the  debt  or  dam- 
ages shall  not  amount  to  the  sum  of  4Xk.,  to  proceed  in  a 
summary  way^  and  from  time  to  time  to  make  such  orders 
or  decrees,  as  shall  seem  to  them^  or  the  major  part  of  them 
so  assembled^  to  be  just  and  agreeable  to  equity  and  good 
conscience/'  &c. — The  4th  section  enacts^  '^  that  no  person 
or  persons  shall  be  liable  to  be  summoned  to  the  said 
county  court  at  the  suit  of  any  plaintiff  or  plaintiffs^  other 
than  such  person  or  persons  as  was  or  were  liable  to  be 
summoned  to  the  county  court  of  Middlesex  before  this  act 
was  made^  and  that  this  act  shall  not  extend  to  give  the 
said  county  court  any  jurisdiction  to  hold  plea  of  or  to  hear 
or  determine  any  action^  cause^  or  suit^  other  than  such  ac- 
tion^  &c.  as  the  county  court  of  Middlesex  might  have  held 
plea  of  by  plaint,  before  the  making  of  this  act/'  The  21st 
section  provides,  '^  that  nothing  in  the  act  contained  shall 
extend  or  be  construed  to  extend  to  the  city  or  liberty  of 
Westminster  and  the  precincts  of  the  same^  and  so  much  of 
the  several  parishes  of  St.  Clement  Danes  and  St.  Mary-le- 
Strand  in  the  county  of  Middlesex  as  are  without  the  city 
and  liberty  of  Westminster,  and  also  in  the  precincts  of 
the  Savoy  adjoining  thereto."  Now,  first,  those  provisions 
apply  only  to  causes  in  which  the  issues  raised  involve  the 
existence  of  a  debt  or  demand,  but  have  no  operation  in 
cases  like  the  present,  where  the  action  is  brought  not  to 
try  the  existence  of  a  debt,  but  a  collateral  issue.  That  was 
decided  in  Welchen  v.  Le  Pelletier  (o),  which  was  an  action 
for  money  had  and  received,  and  in  which  the  defendant 
pleaded  his  misnomer  in  abatement ;  and  it  was  held  that 
the  defendant  was  not  entitled  to  enter  a  suggestion  on 
the  roll  under  the  Middlesex  Act,  where  a  verdict  was 

{a)  1  Chit.  Rep.  636,  n. 
VOL.  XI.  S  S  M.  W. 
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Exeh.  rf  PUat,  found  for  Is.  damages  on  that  issue,  as  the  act  did  not 
apply  to  an  issue  of  that  description.  It  is  evident  from 
the  exception  in  the  chmse,  that  the  legislature  intended 
to  exclude  from  the  jurisdiction  of  the  court  all  questions 
which  were  calculated  to  raise  issues  of  a  complicated  na- 
ture. Secondly,  the  act  does  not  apply  to  cases  in  which 
the  cause  of  action  arose  out  of  the  jurisdiction  of  the 
county  court.  It  was  not  intended  to  give  a  jurisdiction 
beyond  that  of  the  old  county  courts,  for  the  4th  section 
enacts  that  no  person  shall  be  summoned  to  the  said 
county  court,  other  than  such  persons  as  were  liable  to 
be  summoned  to  the  county  court  of  Middlesex  before 
that  act  was  made.  Now  here  the  plaintiffs'  affidavits 
shew  that  the  cause  of  action  did  not  arise  within  that 
jurisdiction,  but  that  it  arose  within  the  city  and  liberty  ^ 
Westminster.  Bishop  v.  Marsh  (a)  is  an  authority  in  si^ 
port  of  this  view  of  the  case.  There  it  was  stated  that  the 
defendant  resided  within  the  jurisdiction  of  the  Middlesex 
county  court,  and  it  was  contended  that  he  ought  to  hare 
gone  further,  and  have  stated  that  the  cause  of  action 
arose  within  the  county.  The  Court,  however,  thought, 
that  if  the  cause  of  action  did  not  in  fact  arise  within  the 
jurisdiction,  it  might  be  stated  as  an  answer  by  the  plain- 
tiff in  a  counter  affidavit ;  from  which  it  would  appear  that 
if  it  had  been  stated,  as  it  is  in  the  present  case,  the  de- 
fendants application  would  not  have  succeeded. 

Thesiger  and  BoviU,  contra. — First,  the  Middlesex  C!ounty 
Court  Act  does  apply  to  a  contract  entered  into  within 
the  city  and  liberty  of  Westminster.  Before  the  passing 
of  that  act  there  was  a  county  court,  which  had  jurisdiction 
over  all  the  liberties  and  franchises  within  the  county,  unless 
they  were  specially  exempted  by  statute  or  charter.    And 

(a)  6  Bing.  N.  C.  12 ;  8  Scott,  128. 
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in  the  same  session  of  Parliament  as  the  before-mentioned  ^'<^A.  ifPUoi, 

1843 
act  was  passed^  another  stat.  was  also  passed^  (23  Gko.  2j 

c.  27)j  establishing  a  court  of  requests  for  the  city  and 
liberty  of  Westminster.  By  the  6th  section  of  the  latter 
act^  it  is  enacted,  'Hhat  it  shall  and  may  be  lawful  to  and 
for  every  resident  and  inhabitant  within  the  said  city  and 
liberty,  or  the  said  part  of  the  said  duchy  aforesaid,  and  to 
and  for  all  and  every  person  and  persons  renting  or  keeping 
any  shop,  shed,  stall,  or  stand,  or  seeking  a  livelihood 
within  the  said  dty  and  liberty  of  Westminster,  or  in  the 
said  part  of  the  said  duchy  aforesaid,  who  now  have  or  here- 
after shall  have  any  debt  or  debts  due  or  owing  unto  him, 
her,  or  them,  not  amounting  to  the  sum  of  40«.,  by  any 
person  or  persons  whatsoever,  inhabiting  or  seeking  a 
livelihood  within  the  said  city  and  liberty  of  Westminster, 
or  within  that  part  of  the  said  duchy  aforesaid,  to  apply  to 
the  said  clerks  of  the  said  court,  or  one  of  them,  who  shall 
cause  such  debtor  or  debtors  so  inhabiting  or  seeking  a 
livelihood  as  aforesaid,  to  be  warned  or  summoned  by  the 
said  high  bailiff  or  his  officer  or  officers,  in  the  manner 
therein  mentioned,  to  appear  before  the  said  commis- 
sioners, who  are  thereby  empowered  to  make  or  cause  to 
be  made  such  orders,  decrees,  judgments,  and  proceedings, 
between  the  party  or  parties  plaintiffs,  and  his,  her,  or 
their  debtor  or  debtors,  defendants,  touching  such  debts, 
not  amounting  to  the  sum  of  40«.,  as  they  shall  find  to  stand 
with  equity  and  good  conscience,''  &c.  And  by  the  21st 
section  it  is  enacted, ''  that  no  action  or  suit  for  any  debt 
not  amounting  to  the  sum  of  40».,  and  recoverable  by  virtue 
of  this  act  in  the  said  court  of  requests,  shall  be  brought 
against  any  person  residing  or  inhabiting  within  the  juris- 
diction thereof,  in  any  other  court  whatsoever/'  In  Scotts 
V.  Seager  (a),  it  was  held  that  the  privilege  of  not  being 
sued  elsewhere  than  in  the  county  court  did  not  extend  to 

(a)  1  M.  &  Rob.  244. 
S  s2 
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B*eh.  rf  PUat,  persons  seeking  their  livelihood  in  Westminster,  but  to  in- 

1843  • 

habitants  residents  only.  In  the  more  recent  act  of  Parlia- 
ment, 6  &  7  W.  4,  c.  cxxxvii.,  for  extending  the  jurisdiction 
of  this  court  to  £5,  it  is  enacted  by  the  86th  section,  "  that 
no  action  or  suit  for  any  debt  not  exceeding  the  sum  of 
40$.,  and  recoverable  by  virtue  of  this  act  in  the  said  court 
of  requests,  shall  be  brought  against  any  person  residing 
or  inhabiting  within  the  jurisdiction  thereof,  in  any  court 
whatsoever.^'  That  continued  the  provision  in  the  21st 
section  of  the  prior  act,  23  Geo.  2,  c.  27.  When  the  act 
established  a  court  of  requests  in  Westminster,  it  did  not 
take  away  the  jurisdicdion  of  the  county  court  of  Middle- 
sex, except  where  the  defendant  was  residing  and  inhabit- 
ing within  the  city  and  liberty  of  Westminster;  and  the 
object  of  the  23  Geo.  8,  c.  33,  was  not  to  create  a  new 
court  within  the  county  of  Middlesex,  with  the  exception 
of  certain  districts,  but  merely  to  regulate  the  proceedings 
which  previously  existed.  And  the  effect  of  the  2 1st  section 
of  the  latter  act  was  only  to  exclude  from  its  jurisdiction 
cases  in  which  the  parties  resided  within  the  city  and  liberty 
of  Westminster;  it  does  not  exclude  from  the  Middlesex 
county  court  those  cases  where  the  cause  of  action  only 
arises  in  Westminster.  An  exception  must  be  engrafted  on 
the  4th  section  of  23  Geo.  2,  c.  33.  The  exclusive  juris- 
diction of  the  Westminster  court  of  requests  only  applies 
where  the  parties  are  residing  within  it.  It  cannot  be  that 
the  Middlesex  County  Court  Act  was  intended  to  give  to 
the  Westminster  court  of  requests  a  jurisdiction  which  it 
did  not  possess  before,  which  would  be  the  case  if  the  de- 
fendant's construction  were  adopted ;  viz.  that  all  cases 
are  excluded  from  the  Middlesex  County  Court  Act  where 
the  cause  of  action  arises  in  Westminster,  as  well  as  where 
the  parties  reside  there.  The  19th  section  must  be  appli- 
cable to  all  persons  residing  within  the  county  of  Middle- 
sex, with  the  exception  of  those  who  reside  within  the  city 
and  liberties  of  Westminster.    The  argument  on  the  other 
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side  amounts  to  this^  that,  as  regards  the  jarisdiction  of  the  Bxek.  ^  pum, 
Middlesex  county  court,  Westminster  must  be  considered  ' 

as  out  of  the  county  of  Middlesex.  This  case  would  have 
originally  been  within  the  jurisdiction  of  the  old  county 
court,  and  the  Westminster  Court  of  Bequests  Act  did  not 
take  away  the  jurisdiction  of  the  county  court,  except 
where  the  party  resides  within  the  city  and  liberty  of  West- 
minster. Secondly,  as  to  the  point  of  this  being  a  collateral 
issue,  the  question  in  these  cases  has  been,  for  what  amount, 
and  in  respect  of  what,  the  action  is  really  brought.  If 
the  court  had  jurisdiction  over  the  case  originally,  it  cannot 
be  taken  away  by  a  collateral  issue  arising  at  the  trial.  The 
case  of  Welchen  v.  Le  Pelleiier  is  merely  a  loose  note,  and 
it  does  not  appear  how  the  point  arose. 

Lord  Abingeb,  C.  B. — I  am  of  opinion  that  this  rule- 
ought  to  be  discharged.  As  to  the  question  respecting  the 
collateral  issue  raised  by  the  plea  puis  darrein  continuance, 
I  do  not  wish  to  pronounce  any  definite  opinion  upon  it. 
The  case  which  has  been  cited  firom  Chitty's  Reports  cer- 
tainly bears  some  analogy  to  the  present,  because,  what- 
ever the  nature  of  the  action  brought,  a  plea  in  abatement 
for  misnomer  is  certainly  a  plea  collateral  to  the  real  sub- 
ject-matter of  the  action.  If  that  case  be  any  authority, 
it  would  go  a  great  way  to  decide  the  present,  as  the  same 
principle  will  apply  here;  but  it  is  not  necessary  to  decide 
that  point.  As  to  the  principal  point,  there  is  a  class  of 
cases  which  have  not  been  adverted  to  in  the  argument, 
which  certainly  do  not  fall  within  these  acts  of  Parliament^ 
namely,  where  the  action  for  money  had  an4  received  has 
been  brought  to  try  a  right,  and  the  party  only  recovers 
nominal  damages.  In  such  a  case,  the  (Tourt  would  not 
allow  the  party  to  enter  a  suggestion  on  the  record.  I 
remember  an  important  action  of  that  kind  being  brought 
to  try  the  right  of  coal-meters  to  receive  certain  fees,  where 
the  action  was  only  to  recover  the  sum  of  2s. ;  and  another 
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Etch,  of  Pleas,   action  by  a  rector  against  the  churchwardens.    Wherever 
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the  action  is  brought  to  try  a  right,  though  the  money  re- 
covered is  less  than  4Ds.,  the  Court  will  not  grant  a  rule  to 
enter  a  suggestion  to  deprive  the  plaintiff  of  costs.  But 
in  the  present  case,  I  think  the  proviso  in  the  21st  section 
of  the  Middlesex  County  Court  Act,  to  which  our  attention 
has  been  called,  affords  a  complete  answer  to  this  applica- 
tion :  that  proviso  is,  ''  that  nothing  in  this  act  contained 
shall  extend  or  be  construed  to  extend  to  the  city  and  li- 
berty of  Westminster.''  Now,  I  cannot  construe  that  as 
referring  to  the  Westminster  Court  of  Bequests  Act,  and 
not  excluding  cases  where  the  cause  of  action  arises  in 
Westminster.  The  argument  for  the  defendants  is  founded 
upon  conjecture  only,  for  no  such  meaning  appears  ex- 
pressly upon  the  face  of  the  act.  If,  however,  it  really  was 
meant  to  have  that  effect,  it  would  have  been  easy  to 
have  inserted  a  clause  in  the  Middlesex  Act,  that  nothing 
therein  contained  shall  extend  to  an  act  passed  at  such 
a  time.  That  would  have  been  a  clear  exception  of 
all  cases  included  in  the  other  act.  Suppose  the  Mid- 
dlesex Act  had  run  thus, — "  excepting  all  such  parts  of 
the  said  county  as  are  within  the  city  of  Westminster/' 
then  all  the  clauses  would  have  been  governed  by  those 
words,  and  the  act  would  apply  to  all  cases  within  the 
county  where  the  parties  did  not  reride  in  Westminster. 
But  here  the  words  of  the  act  are, — ^''provided  that  nothing 
in  this  act  contained  shall  extend,  or  be  construed  to  ex- 
tend, to  the  city  and  liberty  of  Westminster."  In  the 
present  case,  the  cause  of  action  arose  in  Westminster, 
and  therefore  the  action  ought  not  to  be  brought  in  the 
county  court  of  Middlesex.  We  do  not  deny  that  the  case 
was  within  the  jurisdiction  of  the  county  court  at  common 
law,  but  it  is  not  within  the  jurisdiction  of  the  parliamen- 
tary county  court,  as  it  is  particularly  exempted  by  the 
act.    The  rule  must  therefore  be  discharged. 
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GuRNBY,  B.,  concurred.  -B***-  ^  ^^^^ 

*      '  1843. 

BoLFE^  B, — ^We  cannot  speculate  upon  the  intention  of 
the  legislature^  when  the  words  of  an  act  of  Parliament  are 
express.  Mr.  Thesiger  reads  the  proviso  in  the  2lst  sec- 
tion of  the  Middlesex  Act,  as  declaring  that  that  act  shall 
not  extend  to  parties  residing  within  the  jurisdiction  of  the 
Westminster  Court  of  Bequests  Act,  that  is,  to  cases  where 
the  parties  reside  in  the  city  of  Westminster.  But  that  is 
not  the  meaning  of  the  proviso.  It  must  be  intended  that 
the  proviso  is  grafted  on  the  preamble,  and  that  the  act 
relates  to  all  the  county  of  Middlesex,  except  the  city  of 
Westminster;  and  therefore,  where  the  cause  of  action 
arises  in  the  city  of  Westminster,  the  action  ought  not  to 
be  brought  in  the  county  court  of  Middlesex. 

Bule  discharged. 


Phillips  t?.  Viscount  Canterbuby.  May  27. 

A  FIEBI  FACIAS  having  been  sent  to  the  sheriff  of  Asheriflfwho 
Suffolk,  directing  him  to  levy  £625  17«.  &/.,  with  interest  goocU  under  a 
and  costs,  the  sheriff  returned  that  he  had  levied  on  all  pJe'^'oTthcm' 
the  goods  of  the  defendant  which  were  found  in  his  baili-  *>y  ^pp"^^"*- . 

^  ment  and  bill 

wick,  to  the  amount  of  £284  4*. —  of  which  he  retained  of  sale,  is  not 
£22  \2b.  9d.  for  his  charges,  poundage,  officers'  fees,  and  dnct  the  ex- ' 
other  incidental  expenses,  and  held  the  rest  ready  to  pay  JppJ^[^TOcnt 
over  to  the  plaintiff.  It  appeared  by  the  affidavits,  that  the  "<}  "«Jf  J  *^« 
sheriff,  instead  of  selling  the  goods,  had,  by  agreement  with  framed  under 

7  \(^ill  4  Sc 

an  agent  of  the  execution-creditor,  had  them  appraised  and  i  yict.'c.  66, 
valued,  and  disposed  of  them  by  a  bill  of  sale,  and  charged  .?ji^i"fy^„c. 
the  execution-creditor  with  the  charges  of  the  appraise-  tion''  only. 
ment,  amounting  to  the  sum  of  £9  15«.    Pearson  had  ob- 
tained a  rule  calling  upon  the  sheriff  to  shew  cause  why 
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^zcA.  a/  Pieat,  he  should  not  refdnd  the  above  sum  of  £9  15^.,  as  impro- 

.    ^      ^    perly  deducted  out  of  the  proceeds  of  the  sale,  this  not 

Phillips      being  one  of  the  charges  allowed  to  be  made  by  the  sheriff 

Viscount     »nder  the  stat.  7  WiU.  4  &  1  Vict.  c.  55,  and  the  table  of 

CANTERBumT.  fggg  promulgatcd  by  the  Court  pursuant  thereto. 

fF,  H.  Watson  shewed  cause. — ^There  is  nothing  either  in 
the  statute  or  the  rule  of  Court  to  prevent  the  sheriff  from 
disposing  of  goods  seized  under  a  fi.  fa.  by  bill  of  sale ;  and  in 
many  cases  it  would  be  a  great  advantage  to  the  parties  that 
they  should  be  so  disposed  of,  and  it  would  be  unjust  that 
the  sheriff  should  not  be  paid  for  his  trouble.  But,  admit- 
ting that  his  claim  for  those  expenses  is  unfounded,  as 
there  is  no  fee  allowed  for  an  appraisement  or  a  bill  of  sale 
in  the  table  of  fees,  the  plaintiff  should  have  brought  hia 
action  against  the  sheriff,  or  proceeded  by  an  attachment 
for  contempt  under  the  3rd  section  of  the  statute,  which 
enacts,  that  any  sheriff  who  shall  exact,  take,  accept,  or 
receive  any  fee,  gratuity,  or  reward  not  allowed  by  the 
taxing  officers,  shall  be  adjudged  guilty  of  a  contempt. 
Here,  the  sum  claimed  was  a  fair  and  reasonable  sum  to  be 
allowed,  and  if  it  is  not  allowed,  it  will  oblige  the  sheriff 
to  put  up  goods  to  auction  in  every  case.  At  all  events, 
this  is  not  the  proper  remedy. 

Pearson,  in  support  of  the  rule.— -The  sheriff  was  bound 
at  common  law  to  execute  all  writs  and  sell  the  goods 
seized,  without  making  any  charge  for  it;  Woodgate  v. 
KnatchbuU  {a) :  so  that,  unless  he  is  entitled  to  it  by  some 
statute  or  rule  of  Court,  this  is  an  overcharge.  Now,  ac- 
cording to  the  table  of  fees  framed  under  the  stat.  7  Will, 
4  &  1  Vict.  c.  55,  he  is  entitled  to  the  expenses  of  a  sale 
by  auction,  but  there  are  none  allowed  for  a  sale  by  ap- 
praisement. By  the  table  of  fees,  the  sheriff  is  entitled  to 

(a)  2  T.  R.  158. 


CO 
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a  certain  per  centage  "  for  every  sale  by  auction/'  but  ^^^^^^^^'* 

there  is  nothing  said  as  to  an  appraisement.    And  the  2nd     >      ^  *  ^ 

section  of  the  statute  enacts,  that  it  shall  be  lawful  for      Phillips 

sheriffs  or  their  officers  ''to  demand,  take,  and  receive  ^ucA    ^  viecouNT 

fees  and  no  more,  as  shall  from  time  to  time  be  allowed 

by  any  officer  of  any  of  the  Courts  of  law  at  Westminster 

charged  with  the  duty  of  taxing  costs  in  such  cases^  and 

under  the  sanction  and  authority  of  the  judges  of  the 

several  Courts.^'    In  Slater  v.  Hainea  (a),  it  was  expressly 

held  that  a  sheriff  is  only  entitled  to  poundage  under  29 

Eliz.  c.  4,  and  to  such  fees  as  are  allowed  by  the'^table  of  fees 

framed  under  7  Will.  4  &  1  Vict.  c.  55,  and  that,  although 

he  be  put  to  extra  trouble  and  expense  in  making  the  levy, 

he  cannot  claim  more. — He  also  referred  to  2  Chitt.  Archb. 

1275,  and  was  then  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — ^I  am  of  opinion  that  this  rule 
ought  to  be  made  absolute.  I  at  first  thought  it  would  be 
rather  hard  for  the  sheriff  not  to  have  his  expenses  allowed, 
in  a  case  where  he  adopted  a  more  advantageous  mode  of 
disposing  of  the  goods  levied  under  the  execution,  than  by 
resorting  to  a  public  sale;  but  the  statute  is  express,  that 
sheriffs  are  to  take  no  fees,  except  such  as  are  allowed  by 
the  table  of  fees  to  be  framed  by  the  Judges;  and  we  have 
no  doubt  as  to  our  power  to  interfere  in  this  summary  way^ 
without  putting  the  plaintiff  to  the  trouble  of  bringing  an 
action.  However  advisable  it  might  possibly  be  in  parti- 
cular cases  to  allow  sheriffs  to  have  the  goods  valued  at 
the  expense  of  the  execution>creditor,  and  disposed  of  by 
private  sale,  there  is  no  provision  for  that  purpose  in  the 
table  of  fees,  and  he  is  not  entitled  to  take  more  than  is 
there  allowed  him.  Looking  at  that  table,  it  is  clear  that 
the  sheriff  is  not  entitled  to  charge  the  expenses  of  an  ap- 
praisement, for  it  has  omitted  the  case  where  the  gopda 

(a)  7  M.  &  W.  413. 
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Exch.  of  PUoif  are  disposed  of  under  a  bill  of  sale;  it  applies  only  to  sales 
^  by  auction.  It  is  not  too  late,  howerer,  to  apply  in  <xder 
Phillips  to  hare  it  amended.  That  table  was  firamed  with  great 
care  by  the  Judges,  attended  by  the  representatives  of  the 
sheriffs  of  the  different  counties,  and  if  they  bad  made  an j 
suggestion  on  the  subject,  it  would  have  been  attended  to. 
If  parties  feel  themsdves  insufficiently  remunerated,  ihor 
only  mode  is  to  apply  to  the  Judges  to  alter  the  table  of 
fees,  and  allow  expenses  of  this  description.  This  rule 
must  howcTer  be  made  absolute,  for  the  sheriff  to  return 
the  sum  oyerchai^ed. 


OuBNBT,  B.,  and  Bolfb,  B.,  concurred. 


Bule  absolute. 


May  30. 

Atiampfit. 
The  declara- 
tion alleged  y 
that,  in  con- 
sideration that 
the  plaintiff 
would  buy  of 
the  defendant 


Saxtt  V.  Wilkin. 

Assumpsit.— The  declaration  stated  that,  in  considera- 
tion that  the  plaintiff  would  buy  of  the  defendant  a  certain 
horse  at  and  for  a  certain  price  or  sum,  to  wit,  the  sum  of 
56/.  ]6«.,the  defendant  promised  the  plaintiff  that  the  said 
horse  was  sound.    Breach,  that  the  horse  was  unsound. 

for^'certa?n    Pl^as,  nou  assumpsit,  and  a  trayerse  of  the  unsoundness. 

price  or  ■om.         ^^  ^^^  ^j^j^j  before  Patteson,  J.,  at  the  last  Spring  Assizes 

to  wit,  the  turn  '      '  r       o 

of  66i.  16$.,"     for  the  county  of  Essex,  it  appeared  that  the  plaintiff,  who  was 

the  defendant  ^  .,  ^,     .  \        ^     .  i.  v    ,         • 

promised  that  a  tailor,  was  desirous  of  purchasmg  a  horse  belonging  to 
■ound.'^reach.  *^®  defendant,  and  it  was  ultimately  settled  between  them 
that  be  watun-  n^^tt  the  plaintiff  was  to  have  the  horse  for  £B5,  and  a  new 

sound.     Plea,  *^  ' 

non  assumpsit,  pair  of  breeches,  value  1/.  168.  Upon  this  proof,  it  was 
of  the  unsound-  objected  by  the  defendant's  counsel  that  the  allegation  in 
"ria?  it  wM^*     *^®  declaration, — ''  a  certain  price  or  sum,  to  wit,  the  sum  of 

proved  that  the 

plaintiff,  who 

was  a  tailor,  agreed  to  give  the  defendant  for  the  horse  £55,  and  a  new  pair  of  breeches,  value 

1/.  16«.:— Heltf,  that  there  was  no  variance. 
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66/.  16«/' — ^meant  so  much  money,  and  was  not  supported  Bxek.  ofPUat, 
by  proof  of  a  contract  for  £55  and  a  pair  of  breeches,  and  *  ^ 

that  the  transaction  proved  in  court  was,  in  part  at  least,  Saxtt 
that  of  a  barter,  and  not  a  sale.  The  learned  Judge  over-  wilktw. 
ruled  the  objection,  expressing  a  strong  opinion  that  the 
declaration  was  well  supported,  and  the  jury  found  for  the 
plaintiff  for  the  amount  claimed ;  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit.  Piatt  having 
in  Easter  Term  obtained  a  rule  accordingly, 

Thesiger  and  M.  Chambers  now  shewed  cause.  —  This 
was  clearly  a  contract  of  sale  for  56/.  16«.,  which  sum  was 
to  be  made  up  by  the  payment  of  £55  in  cash,  and  a  pair 
of  breeches  of  the  value  of  1/.  16*.  If  any  authority  were 
necessary,  the  case  of  Hands  v.  Burton  (a)  is  precisely  in 
point.  In  that  case  it  was  proved  that  the  defendant 
agreed  to  sell  the  horse  warranted  sound  to  the  plaintiff 
for  81/.  109.,  and  at  the  same  time  agreed  that,  if  the 
plaintiff  would  take  the  horse  at  that  value,  he,  the  de- 
fendant, would  buy  another  horse  of  the  plaintiff's  brother 
for  14/.  14tf.,  and  that  the  difference  only  should  be  paid 
to  the  defendant;  and  it  was  held  that  such  proof  would 
support  a  count  charging  only  that,  in  consideration  that 
the  plaintiff  would  buy  of  the  defendant  a  horse  for  31/.  10«., 
the  defendant  promised  that  it  was  sound,  and  that  in  fact 
the  plaintiff  did  buy  the  horse /or  that  price,  and  did  pay  to 
the  defendant  the  said  sum,  31/.  10*.  Lord  Ellenborouffh,  C. 
J.,  there  said,  "  The  parties  agreed  to  consider  the  brother's 
horse  as  fourteen  guineas  in  their  mode  of  reckoning  the 
payment  for  the  defendant's  horse ;  but  still  the  considera- 
tion for  the  latter  was  thirty  guineas,  and  the  defendant 
received  thirty  guineas  in  money  and  value."  [Parke,  B. — 
And  in  the  present  case  you  merely  substitute  the  pair  of 
trowsers  for,the  brother's  horse.] 

(a)  9  East,  349. 
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Exeh.  of  PUoi,  RadweU,  contrk. — ^The  caaes  on  this  subject  shew  that 
the  consideration  for  a  warranty  mnst  always  be  correctly 
stated.  Now  here  the  proper  mode  of  declaring  would 
have  been  "  for  a  certain  sum  of  money^  to  witj  £55,  and 
a  new  pair  of  breeches  of  a  certain  yalue^  to  wit^  1^.  l6sJ* 
There  are  many  cases  to  shew,  that  if  any  part  of  the  con- 
sideration be  omitted  to  be  stated,  it  is  tatai. 

Pabkb,  B. — It  is  quite  clear  that  this  is  an  agreement 
for  a  certain  price.  The  allegation  in  the  declaration  is, 
that  the  defendant  sold  the  horse  to  the  plaintiff  for  a 
''  certain  price  or  sum,  to  wit,  the  sum  of  56/.  16s./'  and 
that  is  supported  by  proof  that  the  horse  was  sold  for 
j£55  and  a  pair  of  trowsers,  which  were  to  be  considered 
as  equivalent  to  1/.  16f.  Perhaps  it  might  have  been 
more  proper  to  have  described  the  contract  for  so  much 
money  and  a  pair  of  breeches,  but  it  is  clearly  a  sale  for 
56/.  16s.  The  case  oi  Hands  v.  Burton  is  expressly  in 
point. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 


TEINITT   TBBH,   6   VICT.  625 

JSxcA.  oj  Pleat, 
1843. 


Brewer  v.  Dew  and  Another. 

TJune  12. 
BESPASS. — The  declaration  stated  that  the  defendants.  An  action  of 
George  Dew  and  H.  Wightwick,  broke  and  entered  two  ^^!^lnd 
dwelling-houses  belonging  to  the  plaintiff^  and  that  they  ^J^/^^f^l^,^ 
continued  and  stayed  therein,  making  a  great  noise  and  s«jd«,  under 
disturbance,  for  the  space  of  ten  days  next  following,  and  founded  claim 
greatly  disturbed  and    disquieted  the  plaintiff  and  his  quod  the' pUin- 
family  in  the  possession  and  enjoyment  of  the  said  dwel-  ^^^^^^^^f^' 
ling-houses :  and  then  also,  with  force  and  arms,  took  and  judiced  in  his 
seized  divers  goods  and  chattels,  to  wit,  then  being  in  the  beiieted'by  his 
said  dwelling-houses,  and  in  certain  parts  thereof  then  foMfvent!  and  * 
used  as  shops  by  the  plaintiff  in  the  way  of  his  trade  and  f*I*^"  }"**««" 
business  of  a  bookseller,  and  which  said  goods  and  chattels  does  not  pass 
then  were  part  of  the  stock  in  trade  of  the  plaintiff  in  the  tiff 's^assignees 
way  of  his  said  trade  and  business,  and  of  great  value,  to  roptcy.***"*^" 
wit,  j£2000,  and  converted  and  disposed  thereof  to  their 
own  use,  to  wit,  under  a  false  and  unfounded  claim  that  the 
defendants  were  then  entitled  to  seize  and  take  possession  of 
the  said  goods  &c.  to  enforce  the  payment  of  a  certain  debt 
then  alleged  to  be  due  from  the  plaintiff  to  the  defendant 
George  Dew ;  by  means  of  which  said  premises  the  plaintiff 
was  greatly  annoyed,  prejudiced,  injured,  and  disturbed  in 
carrying  on  and  conducting  his  trade  and  business,  and 
was  believed  and  considered  by  divers  persons,  customers 
of  the  plaintiff  in  the  way  of  his  said  trade,  and  others,  to 
be  incapable,  by  reason  of  his  poverty  and  embarrassed  cir- 
cumstances, of  carrying  on,  and  to  have  ceased  from  carry- 
ing on,  the  same,  and  to  be  insolvent  and  incapable  of 
paying  his  just  debts ;  and  also,  by  means  of  the  premises, 
divers  persons,  to  wit,  William  Henry  Maxwell  and  George 
Dawes  and  his  family,  who  then  resided  in  certain  rooms 
and  apartments  in  the  said  dwelling-house  respectively,  as 
lodgers  and  boarders  with  the  plaintiff,  for  reward  to  the 
plaintiff  in  that  behalf,  being,  by  reason  of  the  premises. 
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Brek.  of  PUatf  induced  to  belieye  that  the  plaintiff  was  in  needy  and  em- 
> — v-^-'  barrassed  circumstances,  and  that  the  defendants  were  en- 
Brbwu  titled  to  seize  the  goods  &c.  for  monies  due  from  the  plaintiff. 
Dew.  and  that  they  the  said  W.  H.  Maxwell  and  O.  Dawes  and 
his  family  could  not  safely  remain  with  their  properly  and 
effects  in  the  said  dwelling-houses  of  the  plaintiff^  left  the 
same,  and  ceased  to  reside  as  lodgers  or  boarders  therein  or 
otherwise.  The  declaration  then  arerred  that  thereby,  and 
from  divers  other  persons  being  by  reason  of  the  premises 
preyented  and  deterred  from  coming  to  reside  as  boarders 
and  lodgers  at  the  said  houses  of  the  plaintiff  for  reward  to 
the  plaintiff  in  that  behalf,  the  plaintiff  had  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  otherwise 
might  and  would  have  accrued  to  him,  and  the  credit  and 
the  good  name  of  the  plaintiff,  in  the  way  of  his  said  trade 
and  business,  and  by  reason  of  the  premises,  lost  and  was 
deprived  of  divers  great  gains  and  profits  therein,  and  was 
wholly  prevented  frt>m  profitably  carrying  on  the  same. 

Plea,  as  to  the  seizing  and  taking  the  goods  and  chat- 
tels in  the  declaration  mentioned,  actumem  non;  because 
the  defendants  say,  that  after  the  commencement  of  this 
suit,  and  after  the  passing  of  the  5  &  6  Vict.  c.  122  [setting 
out  a  trading,  petitioning  creditor's  debt,  fiat,  appointment 
of  assignees,  &c.,]  by  reason  of  which  said  premises,  and 
by  force  of  the  statute  &c.,  one  C.  D.  then  and  from 
thenceforth,  and  before  the  delivery  of  the  declaration  in 
this  cause,  became  and  was,  and  is  assignee  of  the  estate 
and  effects  of  the  plaintiff,  as  such  bankrupt,  and  entitled 
to  claim  and  demand  and  sue  for  the  causes  of  action  in 
the  introductory  part  of  this  plea  mentioned,  and  each  and 
every  of  them : — concluding  to  the  country. 

General  demurrer,  and  joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer. — The  question  in* 
tended  to  be  raised  by  this  demurrer  is,  whether  a  right  of 
action  in  trespass  for  breaking  and  entering  the  plaintiff's 
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house^  and  seizing  his  goods^  passes  to  his  assignees  on  Exek.  of  PUatf 
his  bankruptcy.    And  it  is  submitted  that  it  clearly  does  - 

not ;  because  the  damages  in  such  an  action  are  not  con-  Brewer 
fined  to  the  yalue  of  the  goods^  but  may  be  given  also  for  dew. 
the  annoyance  and  personal  injury  occasioned  to  the  plain- 
tiff himself;  and  these  damages  the  assignees  could  not 
recover.  The  bankrupt  therefore  may  sue  in  such  a  cascj 
and  will  hold  the  damages^  when  recovered,  in  trust  for  his 
assignees.  It  was  expressly  held  in  Clark  v.  Calvert  (a), 
and  ^pence  v.  Rogers  {b)y  that  a  bankrupt's  right  of  action 
for  trespass  quare  clausum  fregit  does  not  pass  to  the  as- 
signees ;  and  this  case  is  not  distinguishable  in  principle. — 
He  was  then  stopped  by  the  Court. 

Hawkins,  contra. — The  assignees  derive  their  right  to 
sue  for  injuries  done  to  the  estate  of  the  bankrupt  from  the 
stats.  6  Geo.  4,  c.  16,  and  1  &  2  Will.  4,  c.  56.  By  the  28th 
section  of  the  latter  act,  "  all  the  personal  estate  and  effects 
of  the  bankrupt''  vest  absolutely  in  the  assignees;  and  the 
act  is  to  be  construed  beneficially  for  creditors.  [Lord 
Abinger,  C.  B. — ^You  would  not  say  that  an  action  for 
assault,  or  for  seduction,  passed  to  the  assignees.]  No; 
the  former  is  a  tort  to  the  person  only;  and  in  the  latter 
damages  are  given  for  the  injured  feelings  of  the  plain- 
tiff, which  cannot  be  recovered  by  the  assignees:  Howard 
V.  Crowther  (c).  [Iiord  Abinger,  C.  B. — So  this  is  an  action 
for  a  trespass  involving  a  personal  injury  and  annoyance  to 
the  plaintiff.]  But  the  plea  is  expressly  confined  to  the 
taking  of  the  goods;  the  annoyance,  by  disquieting  the 
plaintiff,  &c.,  if  any,  is  attributable  to  the  breaking  and 
entering  the  house.  [Lord  Abinger,  C.  B. — ^The  taking  of 
the  goods  implies  an  inconvenience  by  the  loss  of  them 
for  a  time.  Ro\fe,  B. — ^The  declaration  states,  that  per- 
sons who  lodged  in  the  house  left  it  in  consequence.]  That 

{a)  8  Taunt.  742.  (6)  Ante,  p.  191.  (e)  8  M.  &  W.  601. 
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Exeh.  of  PUat,  is  an  injury  to  the  personal  estate  of  the  biEinkrupt>  by  the 
dimination  of  his  profits^  not  to  his  person.  It  is  dear 
an  action  of  trover  would  have  passed  to  the  assignees. 
[Lord  Abinger,  C.  B. — There  the  value  of  the  goods  would 
be  the  measure  of  the  damages,  but  here  the  jury  may  give 
damages  for  the  loss  of  the  goods,  beyond  their  value.] 
Dam8  V.  Omoell  (a)  shews  that  special  damage  may  be  re- 
covered in  trover,  if  laid.  If  this  action  can  be  maintained, 
a  bankrupt  may  always  sue  in  case  of  any  mere  tort  to  the 
personal  estate,  for  which  trover  would  lie,  by  merely  intro- 
ducing into  the  declaration  some  such  allegation  of  per- 
sonal injury  as  is  laid  here,  however  false.  None  of  the 
special  damage  set  out  in  this  declaration  includes  any  per- 
sonal injury  in  respect  of  which  the  plaintiff  could  recover 
damages.  A  plaintiff  must  have  sustained  some  personal 
inconvenience  in  all  cases  of  trespass  or  trover,  but  that 
cannot  prevent  the  right  of  action  from  vesting  in  the  as- 
signees. Here  the  plea  is  expressly  limited  to  the  seizing 
and  taking  of  the  goods,  which  is  purely  a  damage  to  the 
personal  estate.  [Lord  Abinger,  C.  B. — If  it  had  been 
applied  merely  to  the  value  of  the  goods,  it  might  be  differ- 
ent.] The  defendant  could  not  plead  to  the  value  in  tres- 
pass; that  would  be  pleading  to  the  damages,  instead  of 
to  the  wrongful  act.  Under  this  declaration,  so  far  as  re- 
gards the  seizing  and  taking  of  the  goods,  the  plaintiff 
could,  prim&  facie,  recover  only  the  value.  The  case  of  tres- 
pass qu.  cl.  freg.  is  quite  different ;  the  land  would  only 
go  to  the  assignees  in  case  they  elected  to  take  the  term. — 
He  cited  Porter  v.  Vorley  (i),  Hancock  v.  Caffyn  {c),  Wright 
V.  Fairfield  (rf),  and  Beckham  v.  Drake  (c). 

Lord  Abinger,  C.  B. — ^The  substantial  ground  on  which 

(a)  7  C.  &  P.  804.  521. 
(6)  9  Bing.  93  ;  2  M.  &  Scott,  {d)  2  B.  &  Adol.  727. 

141.  (e)  9  M.  &  W.  79;  11  M.  & 

(c)  8  Bing.  359 ;  1  M.  &  Scott,  W.  315. 
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this  case  is  to  be  decided  is  this,— whether,  on  this  declar-  iSrc*.  •/  pum, 
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ation  as  it  stands,  the  jury  could  give  vindictive  damages, 

for  the  seizing  and  taking  of  the  goods,  beyond  their  value. 

For  the  breaking  and  entering  it  is  admitted  they  might 

give  damages  beyond  the  amount  of  the  actual  injury. 

Now  I  think  that  under  this  declaration  the  plaintiff  might 

give  evidence  to  shew  that  the  entering,  and  the  seizure  of 

the  goods,  were  made  under  a  false  and  unfounded  pretence 

of  a  legal  daim,  and  that  thereby  the  plaintiff  was  greatly 

annoyed  and  disturbed  in  carrying  on  his  business,  and 

was  believed  to  be  insolvent,  and  that  in  consequence  his 

lodgers  left  him.    Might  not  the  jury  then  give  vindictive 

damages  for  such  an  injury,  beyond  the  mere  value  of  the 

goods  ?     K  they  might,  on  this  plea  they  are  not  precluded 

from  doing  so,  because  the  plea  goes  to  deprive  the  plaintiff 

altogether  of  the  right  of  action  for  the  seizing  and  taking 

of  the  goods.    I  do  not  say  that  the  defendants  might  not 

have  limited  their  plea  so  as  to  make  it  good  for  this  purpose, 

by  stating  that,  so  far  as  regarded  the  value  of  the  goods, 

the  plaintiff  had  lost  his  right  of  action  by  his  bankruptcy : 

but  upon  issue  joined  on  this  plea,  the  jury  might  have 

given  much  larger  damages  in  respect  of  the  manner  of  the 

seizure,  beyond  the  mere  value  of  the  goods.    On  this 

ground  I  am  of  opinion  that  the  plea  is  bad,  and  that  there 

must  be  judgment  for  the  plaintiff. 

GuBNBT,  B.,  concurred. 

Rolfs,  B. — I  am  of  the  same  opinion.  I  quite  agree  as 
to  the  propriety  of  the  test  applied  to  this  case  by  my 
Lord;  and  I  not  only  think  that  vindictive  damages  might 
be  given  here,  but  also  that  there  is  special  damage,  pro- 
perly alleged,  in  this  declaration,  for  which  the  assignees 
could  not  have  maintained  an  action.  The  plaintiff  complains 
not  only  that  the  defendants  took  his  goods,  but  that  they 
did  so  under  a  false  and  pretended  claim  of  right ;  that  he 

VOL.  XI.  T  T  M.  w. 


630 


CASES    IN   THE    EXCHEQUEB, 


Exeh,  of  Pleas,  ^as  thereby  much  annoyed  and  prejudiced  in  his  business, 
and  believed  to  be  insolrent ;  and  that,  by  means  of  the 
premises,  certain  lodgers,  being  induced  to  believe  that  he 
was  in  embarrassed  circumstances,  and  that  the  defendants 
were  entitled  to  seize  the  goods  for  a  debt,  quitted  his 
house.  That  is  an  allegation  of  special  damage  in  respect 
of  which  the  jury  might  give  damages,  and  not  one  for 
which  the  assignees  could  have  a  right  of  action,  although 
the  money  when  recovered  might  belong  to  them.  This  plea 
therefore  goes  too  far :  I  do  not  say  whether  it  might  not 
have  been  so  framed  as  to  be  a  defence,  if  pleaded  to  a  part 
only  of  the  cause  of  action ;  but  as  it  is,  it  goes  too  far,  in 
being  altogether  in  denial  of  all  damages  by  reason  of  the 
seizing  and  taking  of  the  goods. 

Judgment  for  the  plaintiff. 


FoBBES  V,  Peacock. 

X  HE  following  case  was  sent  by  the  Vice-Chancellor  of 
England  for  the  opinion  of  this  Court: — 

John  Fisher  Throckmorton,  at  the  time  of  making  his 
will,  and  at  his  death,  was  seised  in  fee-simple  of  a  mes- 
suage, garden,  and  other  hereditaments,  in  Hornsey  Lane, 
in  the  county  of  Middlesex,  and  by  his  will  of  the  18th  of 
March,  1815,  devised  as  follows:— "All  my  just  debts  to 

liberty  to  tell  it 

in  case  t  good  offer  is  made,  and  invest  the  proceeds  of  it  in  the  £5  per  cent,  ttocli,  for  her 
benefit  during  her  life."  And  in  a  subsequent  part  of  the  will  he  desired  that,  **  at  the  death  of 
his  wife,  the  residue  of  his  estate  might  then  be  collected,  including  the  proceeds  of  the  house 
and  lot,  if  not  previously  sold,  to  be  then  disposed  of  to  good  advantage,  to  be  divided  as  fol- 
lows," &e.  He  appointed  his  wife,  the  plalntiiT,  and  one  R.  C,  to  be  execotrix  and  executors 
of  his  will  The  plaintiff  and  the  widow  proved  the  will.  R.  C,  the  other  executor,  died  \m 
the  lifetime  of  the  widow.  AAer  the  death  of  the  widow,  the  plaintiff,  the  surviving  executor, 
entered  into  a  contract  with  the  defendant  for  the  sale  of  the  bouse : — Held,  that,  whether  there 
were  or  were  not  debts  unpaid,  and  whether  it  was  or  was  not  uncertain  whether  any  debt* 
remained  unpaid,  the  plaintiff  had  a  power  to  sell  and  convey  the  house  in  fee- simple. 

QiMPre,  whether  the  widow  could  have  sold  the  house  in  her  lifetime,  without  the  concurrence 
of  the  executors. 


A  tettator,  after 
directing  all  his 
just  debu  to  be 
paid,  and  be. 
queathing  cer- 
tain personal 
estate  to  his 
wife  for  life, 
devised  a  free- 
hold hoose  to 
her  "  for  her 
natural  life,  with 
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be  paid^  and  all  debts.  First,  I  give  and  bequeath  to  my  Bxeh.  of  pum, 
dear  wife,  Elizabeth  Throckmorton,  all  plate,  jewels,  wines, 
household  furniture,  monies  at  the  bankers,  or  elsewhere, 
belonging  to  me,  and  all  stock  in  the  funds,  partly  during 
her  natural  life,  and  partly  at  her  own  disposal,  as  shall 
hereinafter  be  provided  for.  Secondly,  in  order  that  she 
my  aforesaid  dear  wife,  Elizabeth  Throckmorton,  may  hare 
wherewithal  to  support  herself  comfortably,  I  wish  her  to 
lay  out  in  government  annuities  for  her  life  £2500  ster- 
ling, half  in  the  Consols,  and  half  in  the  Reduced  j£3  per 
Cents.,  which  will  bring  her  payments  in  quarterly.  The 
remainder  of  my  property  I  desire  may  be  invested  in  the 
j£5  per  cent,  stock,  for  her  benefit  during  her  natural  life. 
Thirdly,  the  house  and  ground  on  which  it  stands,  garden, 
and  all  thereto  belonging,  being  now  my  own  freehold 
property,  paid  for,  and  without  incumbrance,  I  give  to  her 
for  her  natural  life,  with  liberty  to  sell  it  in  case  a  good 
offer  is  made,  and  invest  the  proceeds  of  it  in  the  j£5  per 
cent,  stock,  for  her  benefit  during  her  life;  or  she  may  let 
it  on  a  running  lease  for  seven  or  fourteen  or  twenty-one 
years,  the  said  lease  to  expire  and  terminate  at  the  first  of 
the  three  of  the  above  periods  that  may  happen  subsequent 
to  her  demise.  Out  of  my  estate,  the  monies  so  directed  to 
be  invested  as  aforesaid,  or  any  part  of  them,  I  give  and  be- 
queath, at  the  death*  of  my  said  dear  wife,  to  Mary  May, 
great  niece  of  my  said  dear  wife,  provided  she  conducts 
herself,  as  she  has  always  hitherto  done,  to  her  aunf  s  and 
my  satisfaction,  j£1000  for  her  sole  use  and  benefit ;  and 
also  interest  of  j£1000  £5  per  cent,  stock,  during  her  the 
said  Mary  May^s  natural  life.  Fourthly,  should  the  afore- 
said Mary  May  die  before  her  aunt,  Elizabeth  Throckmor* 
ton,  then  the  j£1000  left  as  above  for  her  sole  use  and 
benefit  is  to  be  with  the  rest  of  my  remaining  property,  to 
form  a  residuary  fund,  to  be  disposed  of  as  hereinafter  to 
be  named  at  the  death  of  my  aforesaid  wife :  but  in  case 
of  her  the  said  Mary  May^s  decease,  as  above  said,  before 
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Ejceh.  of  PUas,  ihnt  of  her  aunt  Elizabeth  Throckmorton^  then  and  in  that 
case  only,  I  give,  at  the  death  of  Elizabeth  Throckmorton, 
the  interest  of  the  j£1000  £5  per  cent,  stock  spoken  of  as 
aforesaid  to  Mary  Graham  and  Eliza  Graham,  daughters  of 
my  late  good  friend  and  brother-in-law,  Joseph  Graham  of 
Harwich,  jointly  and  equally,  or  to  the  survivor  of  them 
during  their  lives,  and  at  their  deaths  to  be  divided  with 
the  residuary  property  as'above  spoken  of.  Fifthly,  I  de- 
sire that,  at  the  death  of  my  dear  wife  Elizabeth  Throck- 
morton, the  residue  of  my  estate  may  then  be  collected, 
including  the  proceeds  of  the  house  and  lot;  if  not  previ- 
ously sold,  to  be  then  disposed  of  to  good  advantage,  and 
divided  as  follows : — My  sister  Sarah  Foreman,  of  Freehold, 
Monmouth  county,  state  of  New  Jersey,  in  America,  has 
four  children ;  and  my  brother  Samuel  Throckmorton,  de- 
ceased, has  left  three  children,  perhaps  four;  but  to  them, 
be  they  seven  or  be  they  eight,  I  give  and  bequeath  all  the 
residue  of  my  property  as  aforesaid  mentioned,  to  be  equally 
divided,  share  and  share  alike,  or  to  the  survivors  of  them. 
Sixthly,  on  the  decease  of  the  aforesaid  Mary  May,  or  of 
Mary  Graham  and  Eliza  Graham,  whichever  or  whoever  of 
them  shall  have  the  benefit  and  receive  the  interest  of  the 
jSIOOO  j£5  per  cent,  stock  as  aforesaid,  the  principal  is 
then  to  revert  to  the  residuary  fund  as  aforesaid,  and  to  be 
divided  therewith.  Seventhly,  whatever  property  may  be 
willed  to  me  by  my  dear  mother  Caroline  Throckmorton, 
or  by  whomsoever,  I  give  it  to  my  aforesaid  dear  wife  dur- 
ing her  life,  and  at  her  death  to  form  part  of  the  residuary 
fund,  as  before  mentioned,  and  to  be  divided  at  her  death 
with  the  same.  I  appoint  my  dear  wife  to  be  my  executrix, 
and  I  request  the  favour  of  my  good  firiends,  John  Hopton 
Forbes,  Esq.,  of  Ely-place,  Holbom,  and  Robert  Cooper  of 
Guildford,  will,  jointly  with  my  aforesaid  dear  wife,  become 
my  executrix  and  trustees  to  this  my  will/' 

The  testator  died  in  1815,  leaving  his  wife  and  the  exe- 
cutors him  surviving.    Mr.  Forbes  and  the  testator's  widow 
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proved  the  will.  The  widow  died  in  April,  1840,  leaying  Exeh.  rf  Pfc«, 
Forbes  her  surviving.  The  other  executor,  Cooper,  died 
previously.  Forbes  having,  in  May  1840,  put  up  the 
messuage,  &c.  for  sale,  the  defendant  Peacock,  who  be- 
came the  purchaser,  objected  to  the  title,  on  the  ground 
that  it  did  not  appear  whether  the  plaintiff  sold  the  mes* 
suage  in  his  character  of  executor,  and  for  the  purpose  of 
paying  the  debts  of  the  testator,  or  whether  any  debts 
remained  unpaid,  or  whether  he  sold  as  trustee  under  the 
will,  and  for  the  purpose  of  distributing  the  proceeds  of 
the  sale  amongst  the  parties  beneficially  entitled.  A  suit 
was  afterwards  brought  in  the  Court  of  Chancery  by  the 
plaintiff  against  the  defendant,  for  the  specific  performance 
of  the  agreement  to  purchase. 

The  questions  for  the  opinion  of  this  Court  are :  first, 
whether  the  plaintiff,  under  the  testator's  will,  had  power 
to  sell  the  said  hereditaments,  and  convey  the  same  to  the 
defendant  in  fee-simple,  in  case  the  debts  of  the  testator 
remain  unpaid.  Secondly,  whether  the  plaintiff  has  such 
power,  in  case  it  is  uncertain  whether  any  debts  of  the 
testator  remain  unpaid.  Thirdly,  whether  the  plaintiff 
has  such  power,  in  case  no  debts  of  the  said  testator  re- 
main unpaid. 

Jofiiea  Parker  J  for  the  plaintiff.— All  the  three  questions 
proposed  ought  to  be  answered  in  the  aflbmative.  Under 
this  devise,  the  plaintiff  has  power  to  seU  the  houses,  and 
the  proceeds  of  the  sale  are  equitable  assets,  to  be  applied 
and  distributed  by  him.  The  effect  of  throwing  the  real 
and  personal  estate  into  one  fund,  on  which  die  legacies 
are  chargeable,  has  made  the  real  estate  liable :  Cok  ▼. 
Turner  {a).  And  the  same  parties  being  appointed  execu- 
tors and  trustees,  one  of  the  duties  of  the  trustees  is  the 
sale  of  the  real  estate.    In  Tylden  v.  Hyde  {b\  where  the 

(a)  4  Rubs.  376.  (Jb)  2  Sim.  &  Stu.  238. 
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Ereh.  of  Pleat,  testator  directed  his  real  and  personal  property  to  be  sold 
and  divided  among  his  sisters^  it  was  held  that  a  power  to 
sell  the  real  property  was  implied.  In  this  very  case  of 
Forbes  v.  Peacock  (a),  when  before  the  Vice-Chancellor  of 
England^  in  August  1840^  his  Honor  decided^  on  the 
authority  of  Ward  y.  Devon  {b),  that  the  plaintiff,  as  the 
surviving  executor,  had  power  to  sell  the  house  and  to  give 
a  receipt  for  the  purchase-money.  In  Yiner's  Abr.  '^  De- 
vise "  (2  c),  pi.  I  (c),  it  is  thus  stated : — '' Devise  of  lands 
to  be  sold  for  payment  of  his  debts.  It  shall  be  sold  by 
his  executors,  and  the  naming  of  his  executors  is  suflSci- 
ent.''  And  in  pi.  2,  it  is  said,  "  Where  lands  were  devised 
to  be  sold,  and  the  monies  to  be  distributed  to  several  per- 
sons, and  no  person  was  named  to  sell,  there,  by  the  consent 
of  counsel,  it  was  decreed  that  the  executors  should  sell.'' 
The  power  goes  with  the  office:  Chan.  Cas.  179.  In  an 
anonymous  case,  2  Leon.  223,  case  276,  such  power  was 
held  to  be  executable  by  the  survivor.  And  in  another 
anonymous  case,  3  Dyer,  371  a,  pL  3,  where  A.  devised 
all  his  lands  to  B.,  "  except  a  manor,  which  I  appoint  to 
pay  my  debts,''  and  made  two  executors,  it  was  held,  that 
one  having  died,  the  other  might  "  sell  the  manor  to  pay 
the  debts.''  So  a  power  by  implication  may  be  exercised 
by  one  executor  surviving :  2  Leon.  220,  case  276.  In  1 
Sugden  on  Powers,  138,  it  is  said, ''  It  appears,  therefore, 
to  be  settled,  that  a  power  in  a  will  to  sell  or  mortgage, 
without  naming  a  donee,  will,  if  a  contrary  intention  do  not 
appear,  vest  in  the  executor,  if  the  fund  is  to  be  distributa- 
ble by  him,  either  for  payment  of  debts  or  legacies;" — ^thua 
assunung  that  the  executor  is  the  person  who  has  the  power 
of  sale.  And,  even  if  the  will  had  been  silent  about  debts, 
the  implication  of  law  would  be  the  same,  for  in  T)flden  v. 
Hyde  and  fFard  v.  Devon  nothing  was  said  about  debts. 


(a)  11  Sim.  152.  his  own  MS. ;  p.  160. 

(5)  Which  he  there  stoted  from  (c)  Vol.  8,  fo.  468. 
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It  was  the  duty  of  the  executors  to  sell  for  other  purposes  'xe^-  rfPUatt 
than  the  payment  of  debts^  but  when  the  land  is  sold,  it  is 
applicable  to  all  the  purposes  for  which  the  personal  estate 
is  liable.  And  here  there  was  a  direction  to  pay  debts ; 
but  that  does  not  alter  the  law.  [Lord  Almger^  C.  B. — 
Would  not  the  purchaser  be  bound  to  look  to  the  applica- 
tion of  the  purchase-money?]  No;  the  purchaser  would 
be  discharged  by  payment  of  the  purchase-money  to  the 
trustee:  Johnsim  y.  Kennett  (a),  Eland  v.  Eland  (6). 

Secondly,  the  next  point  is,  whether  this  power  of  sale 
survives,  and  can  be  executed  by  the  surviving  executor. 
In  Co.  Lit.  113.  a.,  this  very  case  is  put,  and  it  is  said: 
"  But  if  a  man  deviseth  lands  to  his  executors  to  be 
sold,  and  maketh  two  executors,  and  the  one  dieth,  yet 
the  survivor  may  sell  the  land;  because  n  the  state  so 
the  trust  shall  survive.^'  In  Sugden  on  l^owers,  144,  it 
is  said:  ''Mr.  Uargrave  has  endeavoured  to  establish, 
that,  where  the  power  is  given  to  executors,  or  to  per- 
sons nominatim  in  that  character,  the  survivor  may 
sell,  as  the  power  is  given  to  them  ratione  officii;  and 
as  the  office  survives,  by  parity  of  reason  the  authority 
should  also  survive.  And  the  liberality  of  modem  times 
will  probably  induce  the  Courts  to  hold,  that,  in  every  case 
where  the  power  is  given  to  executors,  as  the  office  survives, 
so  may  the  power."  IRolfe,  B. — ^Where  the  power  to  the 
executors  to  sell  arises  by  implication,  the  power  to  the 
survivor  to  sell  will  arise  in  the  same  way.]  Then  the 
executors  have  power  to  sell^  whether  there  are  debts  or 
not. 

J.  L.  Bird,  contra.-r-The  executor  has  no  power  of  sale. 
The  question  is  one  of  intention.  The  testator's  object 
was  that  his  estate  should  be  distributed  amongst  the  par- 
ties entitled,  and  never  come  to  the  hands  of  the  executors. 

(a)  3  MyL  &  K.  624.  (b)  4  Myl.  &  Cr.  420. 
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Exek.  of  PUatt  And  in  Bentham  y.  WiUsMre  {a),  it  was  held  that  execaton 
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have  onlj  power  to  sell  the  real  estate  where  it  is  expressly 
given,  or  necessarily  to  be  implied,  from  the  produce  being 
to  pass  through  their  hands  in  the  execniion  of  their  office* 
The  authorities  quoted  on  the  other  side  have  no  applica- 
tion to  this  case,  because  they  proceeded  on  the  ground,  i 
that  the  executors,  haying  power  to  sell  the  personal  estate, 
had  the  same  power  oyer  the  real.  The  words  ''  the  re- 
mainder of  my  property,''  mentioned  in  the  second  clause 
of  the  will,  mean  what  remained  after  payment  of  debts, 
which  was  intended  by  the  testator  to  be  a  clear  fund  for 
the  benefit  of  the  widow  during  her  life,  and  after  her 
death  for  the  residuary  legatees.  And  the  fifth  clause 
provides,  that  at  the  death  of  his  wife  the  residue  of 
his  estate  may  then  be  collected,  including  the  proceeds 
of  the  house  and  lot,  and,  if  not  previously  sold,  to 
be  then  disposed  of  and  divided  as  therein  mentioned. 
The  party  who  took  the  estate  on  the  death  of  the  wi- 
dow, subject  to  the  legacies,  namely,  the  heir-at-law,  is 
the  party  to  pay  the  legacies,  and  not  the  executors. 
Where  legacies  are  given  payable  out  of  personal  estate, 
they  are  payable  by  the  executors;  but  when  they  are 
payable  out  of  the  real  estate,  the  executors  have  nothing 
to  do  with  the  payment  of  them.  What  was  said  by  the 
Master  of  the  Bolls,  in  giving  judgment  in  Keeling  y. 
Brown  (6),  is  applicable  to  this  case : — ''  Here  is  no  charge 
of  the  debts  upon  the  real  estate ;  but  a  mere  direction  to 
the  executors  to  pay  the  debts,  without  giving  them  any 
other  fund  than  the  personal  estate  out  of  which  they  can 
fulfil  that  duty.  There  is  no  devise,  no  trust  in  them,  of 
the  real  estate,  which  is  otherwise  disposed  of.  I  cannot, 
with  all  the  disposition  I  always  feel  to  give  such  a  oon- 
strction  to  wills  as  shall  make  testators  honest,  construe 
this  into  a  charge  upon  the  real  estate/'    There  was 

(a)  4  Madd.  44.  {h)  5  Ves.  361. 
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dearly  no  intention  on  the  part  of  this  testator  to  postpone  ^^^'^^^^' 
the  payment  of  his  debts  until  after  the  death  of  his  wife ;     -^      y  '  ^ 
and  if  there  were,  the  will  would  be  within  the  statute       J^o»»«« 
against  fraudulent  devises.  Pbacock. 

Secondly,  if  a  power  was  given  to  the  plaintiff  and  the 
other  executors  to  sell  at  all,  it  was  not  given  to  them  in 
their  character  of  executors,  but  as  trustees,  for  the  widow 
was  to  sell  with  them ;  and  if  so,  the  power  was  determined 
by  the  death  of  Cooper,  the  other  executor;  for  the  sur* 
viving  trustee  could  not  sell.  That  was  expressly  decided 
by  Townsend  v.  fflhan  (a).  It  could  only  be  executed  by 
the  two.  And  if  the  object  for  which  the  power  is  created 
is  unattainable,  the  power  ceases.  Then,  as  to  the  third 
question,  if  there  were  no  debts  remaining  unpaid,  there 
could  be  no  such  power ;  and  if  the  power  did  originally 
exist,  it  is  gone.  Martlock  v.  BuUer  {b)  is  in  point.  There 
it  was  the  impression  of  the  Yice-Chancellor  that,  if  there 
were  no  debts,  the  power  of  sale  no  longer  existed  (c). 

Parker  replied. 

I^rd  Abimosr,  C.  B. — It  appears  to  me,  upon  the  au- 
thority of  the  cases  cited  by  Mr.  Parker,  that,  where  a 
power  is  given  to  sell  property  for  the  purpose  of  either 
paying  debts  or  legacies,  or  of  converting  them  into  a  re- 
siduary fund,  that  power  must  from  its  nature  belong 
to  the  executors.  The  estate  no  doubt  in  point  of  law 
descends  to  the  heir-at-law,  subject  to  the  power  to  sell ; 
but  the  heir-at-law  is  not  bound  to  make  any  distribution ; 
that  is  the  duty  of  the  executors.  The  argument  which 
arises  as  to  debts  arises  also  upon  a  question  as  to  the 
real  estate ;  therefore,  let  us  look  at  the  matter  without 
encumbering  it  with  that.  Suppose  nothing  were  stated 
about  debts,  who  is  the  person  finally  to  distribute  the 
estate  ?    All  the  money  invested  must  be  invested  in  the 

(a)  1 B.  &  Aid.  608.    (6)  10  Ves.  292.    (e)  S«e  Jurist  for  1842,  p.  478. 
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to  the  residuary  fund  must  be  satisfied  by  the  execu- 
tors; no  other  person  is  bound  to  distribute  it  amongst 
them.  Then  the  executors  being  the  persons  who  are  to 
distribute  it,  what  are  they  to  do  ?  Why  the  house,  if  it 
be  not  sold  during  the  wife's  Ufetime,  is  to  be  disposed  of 
to  the  best  advantage,  and  the  proceeds  are  to  be  divided ; 
so  that  the  house  is  to  form  part  of  the  residuary  fund, 
and  is  to  be  mixed  up  with  the  personal  estate,  of  which 
the  executors  have  the  admitted  distribution; — it  is  to 
form  part  of  the  subject-matter  which  they  have  to  di- 
vide among  the  persons  to  whom  the  property  is  to  be 
divided. 

There  may  be  some  doubt  in  this  case  whether  the  wife 
alone  had  power  to  sell.  By  the  words  of  the  will  she  had 
liberty  to  sell,  but  I  doubt  very  much  whether  a  purchaser 
would  have  consented  to  take  the  estate  upon  her  sale 
only,  unless  the  other  executors  had  joined.  However, 
assuming  she  had  the  power  to  sell  during  her  lifetime, 
this  is  a  power  which  attaches  to  the  executors  after  her 
death.  If  the  heir-at-law  is  to  do  it,  it  must  be  done  by 
the  sanction  of  the  Court  of  Chancery;  but  is  he  to  re- 
ceive the  money,  and  not  to  be  bound  also  to  execute  the 
trusts  of  the  will  ?  And  there  is  a  circumstance  undoubt- 
edly in  this  will  of  some  weight ;  these  executors  are  also 
mentioned  as  trustees,  with  regard  to  the  real  estate  which 
is  to  be  sold.  That  seems  very  much  like  a  declaration 
that  they  are  to  be  trustees  to  receive  the  money  for  the 
benefit  of  the  parties  entitled  to  it. 

However,  upon  the  weight  of  the  authorities,  it  appears 
to  me  that  the  executors  have  power  to  sell,  and  that  the 
wife  had  only  a  life  interest. 

Gurnet,  B.,  concurred. 

BiOLFE,  B. — ^I  am  of  the  same  opinion.  It  is  to  be  ob< 
served,  that  in  this  case  no  power  is  given  in  express  terms; 
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the  power,  therefore,  is  a  power  to  arise  by  implication  of  Exeh.  of  Pleat, 

law :  and  it  does  arise  by  implication  of  law,  because  the  fond 

to  be  produced  by  the  sale  is  to  be  distributed  in  a  way  in 

which  the  executors  alone  can  distribute  it;  and  therefore 

all  question  as  to  survivorship  is  out  of  the  case,  because 

the  same  implication  which  gives  it  to  two  executors,  gives 

it  to  one,  for  the  purpose  of  distributing  the  fund  in  the 

way  in  which  it  is  directed  to  be  distributed  by  both. 

Looking  at  the  first  part  of  the  will,  I  have  not  any  doubt 
that  it  was  the  intention  of  the  testator  to  charge  the  debts 
upon  the  real  estate.  And  in  some  one  of  the  cases,  I  re- 
collect it  has  been  said  that  the  Court  are  so  anxious  to  find 
out  that  intention,  that  if  a  party  merely  talks  of  his  debts, 
they  will  imply  that  they  are  intended  to  form  a  charge 
upon  his  real  estates;  as  if  a  man  said,  ^'I  direct  all  my 
just  debts  to  be  paid,^'  that  would  amount  to  a  charge;  but 
if  he  said,  '^  I  direct  all  the  debts  due  to  me  at  the  time 
of  my  decease  to  be  collected,''  that  would  vary  the  case. 
But  that  does  not  at  all  vary  the  duty — ^they  can  only 
be  collected  by  the  executors.  But  then  it  may  be  said, 
the  wife  has  the  property  for  her  life,  with  liberty  to  sell 
it.  I  concur  with  my  Lord,  that  it  is  a  doubtful  point, 
whether  singly  she  has  power  to  sell;  but  if  she  concurs 
with  the  other  executors,  it  may  be  sold  in  her  lifetime.  It 
is  clear,  whatever  the  power  of  sale,  the  money  is  to  come 
to  all  three  of  them,  because  it  is  to  be  invested  for  her 
benefit ;  and  that  means,  not  that  it  is  to  be  invested  in  her 
name,  but  in  the  names  of  those  who  are  securities  during 
her  life  for  those  who  are  afterwards  entitled.  Then  there 
is  a  legacy  of  JEIOOO  to  her;  and,  if  she  dies,  the  £1000  is, 
with  the  rest  of  the  testator's  remaining  property,  to  form 
a  residuary  fund,  to  be  disposed  of  as  in  the  will  is  directed. 
That  is  the  way  in  which  the  residuary  fund  is  to  arise, 
and  that  fund  includes  the  debts  to  be  collected,  and  the 
proceeds  of  the  house.  Nothing  is  more  clear  than  that 
the  legacies  form  a  charge  upon  this  general  fund,  and  that 
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B»eh.  9/  PkM,  the  real  estate  ought  to  be  treated  just  as  if  it  were  per- 
1040 

^  sonal  property.    Sometimes  these  cases  are  involved  in 

FomsKs       doubt  and  obscurity,  but  this  is  one  in  which  there  is  very 
PsAoocK.     little  doubt  indeed. 

The  questions  sent  to  us  by  the  Yice-Chancellor  mast 
therefore  be  answered  in  the  aflSrmative. 


The  following  certificate  was  afterwards  sent: — 
"  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  the  same ;  and  we  are  of  opinion,  that,  whether 
there  are  or  are  not  debts  unpaid,  and  whether  it  is  or  is 
not  uncertain  whether  any  debts  remain  unpaid,  the  plain- 
tiff has  a  power  to  sell  and  convey  the  hereditaments  men- 
tioned in  the  case  to  the  defendant  in  fee-simple.  Dated 
this  1st  day  of  June,  1843. 

"  Abinger. 
"  J.  Gurnet. 

"  E.  M.  ROLFE." 
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Edwards  v.  Bavoh.  Mi^3l. 

Assumpsit. — The  declaration  stated,  that  before  and  in  an  action  of 
at  the  time  of  the  making  of  the  promise  by  the  defendant  declaration^  ^ 
hereinafter  in  this  count  mentioned^  to  wit,  on  &c.,  cer-  "*^*^»  *^*'  *"" 

'  '  '  pute*  and  con- 

tain disputes  and  controversies  were  pending  between  the  troveniea  were 

DMiiiinff  be* 

plaintiff  and  defendant,  as  to  whether  or  not  the  defendant  tween  the 
was  indebted  to  the  plaintiff  in,  to  wit,  the   sum  of  Jetl^a^n'"^^^^^ 
178/.  2s.  8rf.,  for  money  before  then  lent  to  and  paid  for  ^>»«i»>f  ^J  »^' 

'J  ^  the  defendant 

the  defendant  by  the  plaintiff,  at  her  request,  and  for  in-  waa  indebted  to 

terest  upon  and  for  the  forbearance  by  the  plaintiff,  at  the  to  wit,  the  sum 

defendant's  request,   of  monies   before  due  and  owing  fo/^oneVient' 

from    the   defendant  to    the    plaintiff  for    divers  long  to  and  paid  for 

^  °    the  defendant 

spaces  of  time  elapsed,  and  for  money  found  to  be  due  by  the  plaintiff; 
from  the  defendant  to  the  plaintiff  on  an  account  then  fnconrider^on 
stated  between  them;  and  thereupon  heretofore,  to  wit,  *^'iid*fen"^^ 
on  the  day  and  year  last  aforesaid,  in  consideration  that  promise  the 

defendant  not 

the  plaintiff,  at  the  request  of  the  defendant,  would  then  to  sue  him  at 

promise  the  defendant  not  to  sue  the  defendant  at  any  oiiere™veryof 

time  thereafter  for  the  recovery  of  the  said  sum  of,  to  wit,  JlJ'j"**^^"^^ 

178/.  2s,  3d.,  so  in  dispute  between  the  plaintiff  and  de-  tween  them, 

fendant  as  aforesaid,  or  any  part  thereof,  or  any  damages  cept  from  the 

in  respect  thereof,  and  would  then  accept  of  and  from  the  ^um"o1"'i\oo! 

defendant  the  sum  of,  to  wit,  £100,  in  full  satisfaction  and  »« f«"  s^M^c- 

discharge  of  the  same,  and  every  part  thereof,  and  all  charge  of  the 

damages  in  respect  thereof,  he,  the  defendant,  then  pro-  fendant  pro-* 

mised  the  plaintiff  to  pay  him,  to  wit,  the  sum  of  £100^  "fflo  pay^ium 

within  a  reasonable  time  then  next  following,  in  such  satis-  the  sum  of 

.  .  ...  £100  within  a 

faction  and  discharge ;  and  the  plaintiff  avers  that  he,  con-  reasonable 
tiding  in  the  said  promise  of  the  defendant,  did  then  pro-  th"t  the  dc-  * 
mise  the  defendant  not  to  sue  the  defendant  at  any  time  «*»'»^o»  ^" 

•'  bad,  as  not 

thereafter  for  the  recovery  of  the  said  sum  of,  to  wit,  thewing  a  suf- 
178/.  2s.  dd.,  so  in  dispute  between  the  plaintiff  and  de-  auonforthe 

promise;  there 
being  no  allega- 
tion of  any  debt  being  due,  bat  merely  that  a  dispute  and  controversy  eiisted  respecting  it. 

TOl,  XI.  VV  K.  W, 
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Exeh.  of  Pleas,  fendant  as  aforesaid^  or  any  part  thereof,  or  any  damages 
in  respect  thereof,  and  that  he  wonld  then  accept  of  and 
firom  the  defendant  the  snm  of>  td  Wit^  £100,  in  fnll  satis- 
faction and  discharge  of  the  same  and  every  part  thereof, 
and  all  damages  in  respect  thereof;  and  although  a  reason- 
able time  from  the  time  of  the  making  of  the  promise  by 
the  defendant,  to  wit,  the  day  and  year  last  aforesaid,  had 
elapsed  long  before  the  eommencement  of  this  suit^  to  wit, 
on  the  day  and  year  last  aforesaid^  of  which  the  defendant 
then  had  notice ;  and  although  the  plaintiff  hath  at  all 
times,  from  the  making  of  the  promise  by  the  defendant  in 
this  count  mentioned  to  the  commencement  of  this  suit, 
been  ready  and  willing  to  accept  the  said  sum  of,  to  wit, 
£100  of  and  from  the  defendant,  in  such  full  satisfaction 
and  discharge  as  aforesaid,  of  which  the  defendant  hath 
always  had  notice ;  and  although  the  plaintiff  hath  not  at 
any  time  sued  the  defendant  for  or  in  respect  of  the  said 
sum  of,  to  wit,  173/.  2s,  3d,,  or  any  part  thereof^  or  any 
damages  in  respect  thereof,  &c.,  yet  &c. : — [Breach,  non- 
payment by  the  defendant  of  the  said  sum  of  £100,  or  any 
part  thereof.] 

General  demurrer,  and  joinder  in  demurrer. 

The  defendant's  points  marked  for  argument  were: — 
That  there  is  no  sufficient  consideration,  for  the  defen- 
dant's promise ;  either,  first,  in  respect  of  the  forbearance 
to  sue,  because,  although  forbearance  to  sue,  when  there 
is  a  well-founded  claim,  or  the  giving  up  of  a  suit  ac- 
tually commenced,  where  the  claim  is  fairly  litigable, 
may  be  a  sufficient  consideration  for  such  a  promise,  the 
declaration  here  neither  shews  that  there  was  a  debt  or 
claim  which  could  have  been  enforced,  nor  that  the  plain- 
tiff had  commenced  an  action,  or  taken  any  step  to  enforce 
it,  or  was  even  intending  to  do  so.  Nor,  secondly,  in 
respect  of  the  promise  of  the  plaintiff  to  take  £100  in 
satisfaction,  because  it  does  not  appear  that  any  thing  was 
owing  from  the  defendant  to  the  plaintiff,  much  less  that 
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moro  was  owing,  or  that  there  was  any  fair  or  reasonable  Bttck.  ifPteat, 
doubt  whether  more  was  owing  or  not;  that  there  was 
consequently!  so  far  as  appears,  neither  benefit  to  the 
defendant,  nor  detriment  to  the  plaintiff.  The  defendant 
will  also  contend,  that  the  promise  of  the  plaintiff  not  to 
sue  and  to  take  £100  in  satisfaction!  was  not  binding  upon 
him,  being  an  agreement  to  accept  a  less  sum  in  satis- 
faction of  a  greater. 

The  plaintiff's  points  were,-^that  the  declaration  dis- 
closes a  sufficient  consideration  to  support  the  promise 
laid  therein,  inasmuch  as  the  avoiding  litigation  by  a  set- 
tlement of  claims  of  right  in  controverqri  ia  a  sufficient 
consideration  to  support  a  promise,  and  that  it  makes  no 
difference  that  the  count  shews,  as  the  consideration  for 
the  promise  of  the  defendant  therein  laid,  a  promise  by 
the  plaintiff  partly  executory,  as  a  promise  binding  upon  a 
plaintiff  is  in  law  a  sufficient  consideration  to  support  a 
promise  by  a  defendant. 

KeUy,  in  support  of  the  demurrer.'^  The  declaration  is 
bad.  It  states  no  sufficient  consideration  for  the  defend- 
ant's promise  to  pay  the  iSlOO,  for  it  does  not  shew  that 
any  debt  was  due  from  the  defendant  to  the  plaintiff,  or 
that  any  suit  was  pending,  the  termination  of  which  would 
be  a  benefit  to  the  defendant,  or  any  detriment  to  the 
plaintiff.  An  undertaking  not  to  sue,  or  forbearance  to 
sue,  is  no  consideration^  where  there  is  no  legal  demand  or 
cause  of  action.  It  is  not  sufficient  that  disputes  and 
differences  existed  between  the  plaintiff  and  defendant,  for 
such  an  allegation  would  be  satisfied  by  proof  that  the 
plaintiff  made  an  unfounded  daim,  which  the  defendant 
wholly  denied.  There  is  nothing  to  shew  that  the  plaintiff 
was  entitled  to  maintain  any  action  whatever.  The  old 
cases  establish  that  the  forbearance  of  a  suit,  where  the 
party  is  not  liable,  is  not  a  good  consideration.     Tooley  v. 

vv2 
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B^k.f  Pleat,  mndham{a),  King  v.  Hobbs{b).  That  doctrine  was  first 
broken  in  upon  in  Longridge  v.  DorviUe  {c),  where  it  was 
held  that  the  giving  up  a  snit^  instituted  to  try  a  question 
respecting  which  the  law  is  doubtfal,  is  a  good  considera- 
tion for  a  promise  to  pay  a  stipulated  sum.  But  that  case 
is  very  distinguishable;  for  there  a  suit  had  been  actually 
instituted  for  the  purpose  of  trying  a  doubtful  question, 
and  a  ship  had  been  delivered  up  which  might  otherwise 
have  been  detained.  But  Holroyd,  J.,  there  says,  "Jt  a  per- 
son is  about  to  sue  another  for  a  debt  for  which  he  is  not 
answerable,  the  mere  consideration  of  forbearance  is  not 
sufficient  to  render  him  liable/'  Here  no  suit  has  been 
instituted,  and  no  liability  is  shewn.  It  is  not  even  stated 
that  the  plaintiff  had  any  reason  at  all  to  believe  that  he 
had  a  cause  of  action  against  the  defendant.  Besides,  the 
acceptance  of  £100  would  be  no  satisfaction  for  a  claim  of 
173/.  28.  Sd,,  if  that  were  really  due. 

J.  Henderson,  contra. — The  consideration  alleged  is  suf- 
ficient. The  circumstance  of  an  action  being  brought  or 
not  makes  no  difference.  If  there  be  a  band  fide  claim, 
which  is  forborne  to  be  put  in  suit  at  the  request  of  the 
defendant,  that  is  enough.  The  allegation  here  in  substance 
is,  that  the  plaintiff  had  made  a  claim  against  the  de- 
fendant for  a  certain  amount,  which  the  latter  had  denied 
to  be  due,  and  thus  a  dispute  existed  between  them,  and 
the  defendant  agreed,  in  consideration  that  the  plaintiff 
would  forego  his  claim  for  173/.  29.  3d.,  to  pay  him  a 
definite  sum  of  money  of  a  smaller  amount.  Had  the 
declaration  averred  that  the  defendant  was  actually  in- 
debted to  the  plaintiff  in  173/.  2s.  Bd.,  and  that  the  plain- 
tiff had  agreed  to  take  £100  in  satisfaction  of  that  larger 
sum,  it  would  have  been  bad  on  the  face  of  it.  The 
abandonment  of  the  right  to  sue  for  the  unascertained 

(a)  Cro.  Elis.  206.        0)  Ydv.  26.       (c)  5  B,  &  Aid,  117. 
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amount  is  a  good  consideration  for  the  promise.     [Lord  ^^^'  iffPUas, 
Abinger,  C.  B. — That  may  be  true  where  the  question  is  '  . 

only  as  to  the  amount  of  a  debt ;  but  must  not  the  exist-  EDWAaoi 
euce  of  some  actual  debt  be  shewn^  as  a  foundation  for  the  Bavoh. 
promise  ?]  It  is  submitted  that^  there  being  a  claim^  and 
it  being  doubtful  what  is  the  amount  due^  or  even  whether 
any  thing  is  due^  that  is  enough.  In  Wilkinson  v.  Byers  (a), 
where  an  action  was  pending  for  an  unliquidated  demand^ 
the  defendant's  agreeing  to  pay  a  fixed  sum  in  lieu  of  the 
plaintiff's  claim  was  held  a  good  consideration  for  the 
plaintiff  to  stay  proceedings  and  pay  his  own  costs.  [Lord 
Abinger,  C.  B. — There  an  action  had  been  brought^  and 
there  was  a  good  consideration  for  the  plaintiff's  agreeing 
to  discontinue  it.  Rolfe,  B. — Is  not  the  plaintiff  bound  to 
shew  that  there  are  at  least  reasonable  grounds  for  be- 
lieving that  something  is  due  to  him  from  the  defendant?] 
The  parties  have  here  constituted  themselves  the  judges 
whether  there  was  any  thing  due  or  not^  and  the  legality 
of  a  claim  to  some  amount  is  admitted  by  their  agree- 
ment. The  relinquishment  by  the  plaintiff  of  his  right, 
and  a  corresponding  benefit  derived  by  the  defendant 
thereby,  is  a  sufficient  consideration. 

Kelly,  in  reply,  was  stopped  by  the  Court. 


Lord  Abikoer,  C.  B. — ^The  question  in  this  case  is,  whe- 
ther there  is  on  the  face  of  this  declaration  a  good  consi- 
deration for  the  promise  alleged ;  and  I  am  of  opinion  that 
there  is  not.  Mr.  Henderson  has  treated  the  words  used 
in  the  declaration,  as  if  they  implied  that  a  reasonable 
doubt  existed  between  the  parties  as  to  the  existence  of  a 
debt  due  from  the  defendant  to  the  plaintiff;  but  the  decla- 
ration does  not  shew,  either  expressly  or  by  implication,  any 

(a)  1  Ad.  fir  £11. 106;  3  Nev.  &  M.  853. 
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Bxeh.  of  PUoi,  thing  of  that  kind ;  it  only  allege*  that  certain  dugnOei  and 
.  ^^^*  .  controversies  were  pending  between  the  plaintiff  and  the 
EowAKDt  defendant,  whether  the  defendant  wa«  indebted  to  the 
Bavm.  plaintiff  iu  a  certain  sum  of  money.  There  is  nothing  in 
the  use  of  the  word  '^  eontroTeny/'  to  render  this  a  good 
allegation  of  consideration.  The  controversy  merely  is, 
that  the  plaintiff  claims  the  debt,  and  the  other  denies  it. 
The  case  might  have  been  different,  if  the  declaration  had 
said, ''  whereas  the  defendant  was  indebted  to  the  plaintiff 
in  divers  sums  of  money,  for  money  lent,  and  also  on  an 
account  stated;^'  that  a  dispute  arose  as  to  the  amount 
of  the  debt  so  due;  and,  in  order  to  put  an  end  to  all 
controversies  respecting  it,  it  was  agreed  that  the  plaintiff, 
in  consideration  of  receiving  £100,  should  not  sue  the  de- 
fendant in  respect  of  his  original  claim.  In  that  case 
the  plaintiff  would  have  been  bound  to  prove  at  the  Isrial 
the  existence  of  a  debt  to  some  amount ;  he  might  not, 
indeed,  be  bound  to  prove  the  iull  amount,  but  simply 
to  shew  such  a  claim  as  to  lay  a  reasonable  ground  for  the 
defendant's  making  the  promise :  whereas,  in  the  present 
case,  he  would  not  have  to  prove  any  thing  beyond  the 
fact  that  there  had  been  a  dispute  between  himself  and 
the  defendant  as  to  the  existence  of  a  debt.  A  man  may 
threaten  to  bring  an  action  against  any  stranger  he  may 
happen  to  meet  in  the  street.  Where  an  action  is  de- 
pending, the  forbearing  to  prosecute  it  is  a  sufficient  con- 
sideration for  a  promise  to  pay  a  certain  sum  of  mon^ ; 
for,  besides  other  advantages,  the  party  promising  would 
save  the  extra  costs  which  he  would  have  to  pay,  even  if 
he  were  successful. 

GuBNKY,  B.,  concurred. 

BoLFs,  B, — I  am  of  the  same  opinion,  Mr.  Hendersom 
lays  down  the  proposition  much  too  broadly — ^that  if  a 
party  forbears  to  do  something  which  he  might  have  done, 
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thM:  forbemranoe  would  be  ^  good  coQAideratiou  for  »  pro«>  R*fik.  •/  Pieat, 
mise;  to  that,  if  it  bad  appeared  on  tbo  fifcpe  of  tbe  decla-     .   ^   ^ 
ration  that  nothing  wa«  due  to  tbQ  plaintiffj  bi9  forbear-      Edw^eob 
ancp  to  9ue  would  even  then  be  a  consideration,    I  cannot       baqok. 
subscribe  to  that*    I  think  the  plaiutiff  is  bpupd  tq  shew 
a  consideration^  in  the  shape  of  son^etbing  either  benefici^ 
to  tbe  opposite  partjr>  or  detrimental  to  himself. 

Judgment  for  the  defendant. 


Russell  v.  JjsnsAM  and  Others. 

CJune  1. 

AS£  for  the  infringemeut  of  a  patent  for  au  alleged  To  an  action 

improvement  in  the  manufacture  of  tubes  for  gas^  and  other  fringeme°nt  of  a 

purposes^  which  patent  bad  been  originally  granted  in  ?endant*ie^d-' 

February  1825^  to  one  Cornelius  Whitehouse/  and  by  him  ed;  i.  That 

assigned  to  the  plaintiff|  by  whom  it  wpis  renewed  iu  Fe-  wa'snotMe  true 

bruary  1889,    To  this  dedaratiou  the  defendant  pleaded,  torV^l^That"" 

first,  that  tbe  said  Q.  Wlutebousf  wa^  iwt  tbe  true  and  fir^t  **>«  invention 

waa  not,  when 

inventor;  thirdly,  that  the  inveutiou  was  not,  at  the  time  the  letters  pa. 

when  tbe  said  letters  patent  wen^  granted,  a  new  invention ;  gramedra  new 

eighthly,  that  the  report  of  the  Judicial  Committee  of  tbe  xhTlhe^w.^' 

Privy  Council,  and  the  said  letters  patent  thereupon,  were  po^  of  the  Ju- 
.    ,  1  1     «     ,  -I     .  *'**^**'  Commit- 

respectively  procured  by  fraud,  covin,  and  misrepresenta-  tceofthePnvy 

.  •  Council,  and 

won,  the  letters  pa- 

The  following  nptic©  of  olqectio»g  was  delivered  with  ^ere^'Vc^u'Jed* 

these  pleas,  pursuant  to  5  8^  6  Will.  4,  c,  83,  s.  3: —  by  fraud,  covin, 

''Take  notice,  that  th^  defendants  mean,  on  thp  trial  of  aentation:— 

this  cause,  to  rely  on  the  following  objectious  to  the  va-  Sll^idwo?** 

lidity  of  the  patent  in  the  declaration  mentioned:  first,  ^^J^^^"^^^^^ 

5  &6  Will.  4, 
c.  88,  s.  5,  need  not  state  who  the  first  inventor  was,  or  under  what  circumstances  the  invention 
had  been  prtvioiuly  used. 

Secondly,  that  if  tbe  defendant  objects  that  the  patent  Is  not  new,  he  should  specify  whether 
he  objects  to  the  patent  generally  on  that  ground,  or  to  part  only,  and  if  so,  to  what  part. 

Thirdly,  that  the  notice  ought  to  sute  the  species  of  fraud,  covin,  and  misrepresenution  by 
which  the  patent  was  procured,  on  which  he  intends  to  rely. 
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Exch.  of  Pleat,  that  the  said  Cornelius  Whitehonse  was  not  the  trae  and 
'  ^     first  inventor  of  the  alleged  improvements  in  manufao- 
RusBBLL       turing  tubes  for  gas  and  other  purposes;  secondly^  that 
Lbdbam.       the  said  alleged  improvements  in  manufactaring  tubes  for 
gas  and  other  purposes^  were  notj  at  the  time  of  the  grant- 
ing of  the  letters  patent  in  the  declaration  first  mentioned, 
new ;  thirdly^  that  the  said  second  letters  patent,  and  the 
report  of  the  Judicial  Committee  of  the  Privy  Council, 
whereon  the  said  letters  patent  were  founded,  were  ob- 
tained by  fraud  and  misrepresentation. 

Webster ,  in  Easter  Term  last  (April  28),  applied  for  a 
rule  calling  upon  the  defendant  to  shew  cause  why  he 
should  not  deliver  further  and  better  particulars  of  his 
objections. — ^The  stat.  5  &  6  Will.  4,  c.  83,  s.  5,  enacts, 
'^  that  in  any  action  brought  against  any  person  for  in- 
fringing any  letters  patent,  the  defendant,  on  pleading 
thereto,  shall  give  to  the  plaintiflT  a  notice  of  any  objections 
on  which  he  means  to  rely  at  the  trial  of  such  action;''  and 
the  question  is,  whether  the  objections  which  have  been 
delivered  in  the  present  case  are  sufficiently  specific,  within 
the  intention  of  the  statute.  It  has  been  held  that  the 
objections  delivered  must  not  be  a  mere  echo  of  the  pleas, 
but  that  they  ought  to  specify  the  nature  of  the  defences 
intended  to  be  raised.  Fisher  v.  Bewick  (a),  Neilson  v. 
Harford  {b).  Applying  that  principle  to  the  present  case, 
these  objections  are  not  sufficient.  The  first  is  merely  in 
the  language  of  the  plea,  that  Whitehonse  was  not  the  true 
and  first  inventor  of  the  alleged  improvements ;  it  ought 
to  have  gone  fiurther,  and  stated  who  the  true  and  first 
inventor  was.  So  also,  as  to  the  second  objection,  it 
should  not  merely  have  said  that  the  improvements  were  not 
new,  but  have  stated  facts  which  tended  to  shew  that  they 
were  not  new;  as  that  they  had  appeared  in  certain  books, 

(a)  4  Bing.  N.  C.  127 ;  6  Scott,  587.  (b)  8  M.  &  W.  822. 
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or  kad  been  before  used  and  applied  by  other  persons.  Exeh.  rf  pi$at, 
[Parke,  B.— In  Bulnois  v.  Mackenzie  (a),  Tlndal,  C.  J,,  said  sJ^^L^ 
it  was  open  to  doubt, ''  whetherj  under  the  words  notice  of  Russbll 
objection,  we  can  require  the  defendant  to  furnish  the  Lbdsam. 
names  of  those  who  are  alleged  to  have  used  the  plaintiff's 
invention;''  and  the  Court  rescinded  an  order  requiring 
the  defendant  to  furnish  the  names.  And  in  Heath  v. 
Unwin  [b),  we  said  that  you  must  specify  what  part  of  the 
invention  had  been  used  before,  but  we  intimated  that  it 
was  not  necessary  to  give  the  names.  Those  decisions 
seem  to  be  authorities  against  your  position.]  The  case 
of  Bulnois  V.  Mackenzie  has  been  overruled  by  the  more 
recent  case  of  Jones  v.  Berger  (c),  in  which  the  Court  of 
Common  Pleas  held  that  an  objection,  which  stated  that 
the  plaintiff's  alleged  invention  had  been  previously  pub- 
lished in  two  specifications  (which  were  named),  and  also 
by  other  persons  in  other  books  and  writings,  was  insuffi- 
cient, for  not  stating  the  particular  books  and  writings. 
And  the  general  practice  has  been  in  accordance  with  that. 
In  Galloway  v.  Bleaden{d),  the  names  were  given;  and 
in  Crane  v.  Price  {e),  the  names  of  the  places  where 
the  invention  had  been  used  were  specified.  [Alderson, 
B. — ^When  you  ask  for  the  names  of  the  parties  who 
have  used  the  invention,  are  you  not  requiring  to  be  fur- 
nished with  the  statement  of  the  evidence  in  the  brief?] 
It  is  a  very  different  thing  to  ask  for  a  statement  of 
what  the  objection  is,  and  for  that  which  is  the  evidence 
of  the  objection.  Then,  as  to  the  objection  on  the  plea  of 
fraud  and  misrepresentation,  the  notice  should  have  shewn 
specifically  what  was  the  species  of  fraud  on  which  the 
defendant  relied ;  as,  for  instance,  whether  it  was  that  the 
letters  patent  had  been  obtained  by  misrepresentation,  or 
by  bribing  some  officer  of  the  Crown.  It  ought  to  be 
shewn  what  were  the  particulars  of  the  fraud  of  which  the 

(a)  4  Bing.  N.  C.  127;  5  Scott,  (c)  VTebster,  P.  C.  544. 

419.  (J)  Ibid.  522. 

(6)  10  M.  &  W.  684.  (0)  Ibid.  379. 
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Ex^h^yPkoi,  defendant  complaini,  or  wbtt  were  tbe  mitrepv^Mntetioas. 
[Parke,  B.—^Yeg,  I  think  th©y  ought  to  »peoify  the  nature 
of  the  fraud  in  »ome  wayi  and  in  what  r^speet  the  ioyan- 
tipn  was  not  new^  or  generally  a»  not  being  a  new  inven^ 
tion  i  but  I  think  it  will  be  neoessary  to  oonaider  the  ease 
of  JofW9  V.  Berger,] 

J.  HemhriOH  ehewed  oau^e  in  the  first  instance. — If  the 
present  application  were  granted,  it  would  be  attended 
with  the  greatest  inconvenience,  and  the  effect  of  it  would 
be  to  overturn  the  rules  of  pleading,  by  compelling  a 
defendant  to  expose  his  case,  and  make  the  other  side 
acquainted  with  the  nature  of  the  evidence  he  intends  to 
adduce  in  support  of  it,  and  in  many  instances  its  effect 
might  be  to  cast  the  burthen  of  proof  on  the  wrong  party  ,- 
as,  if  a  defendant  were  required  to  state  who  the  first 
inventor  was,  the  onus  might  be  thrown  on  him  of  nega* 
tiving  the  plaintiff^s  right,  instead  of  compelling  him  to 
prove  his  case*  Besides,  in  some  oases  it  would  be  imposi- 
sible  to  afford  the  information  required ;  as  where  the  in- 
vention is  of  a  complicated  nature,  or  of  great  antiquity, 
or  where  there  is  a  doubt  as  to  who  the  first  inventor  was. 
It  may  be  practicable  in  some  cases,  where  the  defwdant 
in  his  plea  discloses  new  facts  which  were  not  before  men- 
tioned, but  here  he  merely  denies  the  affirmative  allega- 
tions in  the  declaration.  The  statute  only  requires  that 
the  defendant  shall  give  to  the  plaintiff  "notice  of  the 
objections  on  which  he  means  to  rely/'  an  expression 
which  is  well  understood  in  practice  to  signify  a  general 
intimation  of  the  line  of  proof  intended  to  be  adduced, 
and  not  a  precise  statement  of  the  evidence  to  be  given; 
which  latter  is  what  the  plaintiff  here  appears  to  require. 
[Parke,  B.— -The  notice  of  objection  as  to  the  fraud  is  too 
general.  You  must  specify  the  particular  species  of  frai^. 
Aldersan,  B, — ^You  may  plead  the  fraud  generally,  but  you 
ought  to  specify  in  the  notice  the  particular  species  of 
fraud.] 
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fFeMer,  iu  reply,  relied  upon  Jane$  v,  Berger  (a),  imd  iJw*.  rf  Ph(u, 
cited  also  Leuri9  v.  Marling  {b),  as  ihewing  that  the  iisue     -  ^^^'„  - 
of  true  and  first  inventor  was  different  from  the  issue  of      Hvsssu 
the  invention  being  used  by  others;  that  the  evidence      L«o»4ir. 
which  would  support  the  former  might  not  support  the 
latter.    And  he  contended  that  it  was  a  fallacy  to  assert 
that  the  issue  of  novelty  lay  on  the  plaintiff,  who  could 
never  do  more  than  make  hprimd  facie  case. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Pabks,  B.— This  was  an  application  for  better  particulara 
of  objections  to  a  patent,  under  the  &  &  6  Will.  4,  c.  83^ 
8.  5 ;  and  the  principal  point  discussed  was,  whether  or  no 
it  was  necessary,  in  an  objection  on  the  ground  that  the 
plaintiff  was  not  the  first  inventor,  or  that  the  invention 
was  not  new,  that  the  defendant  should  state  who  was  the 
first  inventor,  or  when,  and  in  what  place,  and  under  what 
circumstances,  it  was  used  before*  This  point  is  not  new, 
for  it  has  been  ahready  before  this  Court,  and  also  be* 
fore  the  Court  of  Common  Fleas,  in  the  case  of  Buhoi$ 
V.  Mackenzie  (fi).  In  that  case  the  Court  of  Common 
Pleas  would  not  require  those  particulars  to  be  given, 
and  their  example  has  been  followed  by  this  Courti  in 
the  case  of  Heath  v.  Unurin{d).  In  the  subsequent  case, 
however,  of  Jones  v.  Berger,  the  Court  of  Common  Fleas 
deviated  from  their  former  decision  in  Bulnoie  v.  Mac 
hemic,  and  compelled  the  defendant  to  give  the  name 
of  the  first  inventor.  On  consideration  of  the  matter, 
however,  we  think  that  we  ought  to  abide  by  the  cases  of 
Heath  v.  Unmn  and  Bubune  v.  Mackenzie  and  that  no 
particulars  of  the  circumstances  under  which  this  inven- 
tion may  have  been  previously  used  should  be  required 

(a)  WeUter,  P.  C.  544.  (c)  4  Bing.  N.  C.  127 ;  6  DowL 

{h)  10  B.  &  Cr.  22;  5  Man.  &      215  ;  5  Scott,  419. 
Ry.  66.  (il)  10  M.  &  W.  684. 
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Eieh.  ofPUoi,  from  the  defendant :  and  we  are  fortified  in  this  view  by 

1843 

^     the  decision  of  the  Court  of  Queen's  Bench^  in  the  case  of 

RvssBLL       Regina  v.  Walton  (a),  in  which  they  adopted  the  same  view. 

Vm 

Lbmam.      That  was  originally  an  application  to  the  Master  of  the 
Bolls,  which  afterwards  came  before  the  Court  of  Queen's 
Bench,  which  we  find,  on  inquiry,  to  have  determined  this 
point  the  same  way.     On  the  authorities,  therefore,  we  are 
bound  to  say  that  no  such  particulars  ought  to  be  required 
as  are  here  asked  for;  and  the  argument  of  Mr.  Henderson 
is  very  strong  to  confirm  the  propriety  of  that  course, 
namely,  that  to  require  the  defendant  to  afford  this  in- 
formation, would  be  throwing  the  burden  of  proof  on  the 
wrong  party.    This  rule  must,  therefore,  be  discharged  as 
to  this  part  of  it,  and  can  only  be  made  absolute  so  far  as  it 
requires  the  defendant  to  point  out  whether  he  means  to 
object  to  the  patent  altogether,  as  being  granted  for  what 
was  in  reality  an  old  invention;  and  if  he  only  proposes  to 
object  to  part,  then  he  must  state  what  part.     If  he  means 
to  object  to  the  entire  patent,  he  may  state  that  he  objects 
to  it  generaUy  as  not  new ;  if  he  means  to  object  to  a  par- 
ticular part,  he  must  designate  that  part.    Then  with  re- 
spect to  another  objection  which  has  been  made,  relative 
to  the  part  of  the  notice  which  reiterates  the  terms  of  the 
plea,  that  the  patent  was  obtained  by  fraud,  covin,  and 
misrepresentation,  we  certainly  think  that  the  defendant 
ought  to  state  in  what  that  fraud  consisted  and  what 
was  the  species  of  misrepresentation  by  which  he  means 
to  allege   that  the  patent  was  obtained  from  the  Privy 
Council.     This  rule  will,  therefore,  be  made  absolute,  bo 
far  as  it  requires  the  defendant  to  furnish  better  particulars 
of  the  fraud,  covin,  and  misrepresentation  mentioned  in 
the  plea;  and  also  so  far  as  requiring  the  defendant  to 
state  either  that  he  objects  to  the  patent  generally,  as 
not  being  a  new  invention,  or  that  he  only  objects  to  part 
of  it  on  that  account,  in  which  case  he  must  specify  what 
part.     In  all  other  respects  the  rule  must  be  discharged. 
(a)  Not  yet  reported. 
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BoLFE,  B.— There  is  certainlj  something  very  strange  ««*.  rf  ^fe«. 
in  the  wording  of  the  5th  clause  of  the  stat.  5  &  6  Will.  4, 
c.  83,  for  it  only  says  that  the  defendant,  on  pleading  to 
the  action,  must  deliver  to  the  plaintiff  a  notice  of  the 
objections  on  which  he  means  to  rely  at  the  trial,  and  no 
objection  shall  be  allowed  to  be  made  on  behalf  of  the 
defendant  at  such  trial,  unless  he  proves  the  objections 
stated  in  such  notice.  According  to  this,  if  you  prove  the 
objections  of  which  you  have  given  notice,  you  might  give 
evidence  to  prove  fifty  others,  of  which  no  notice  had  been 
given  at  all. 

Bule  accordingly. 


Mallan  and  Another  v.  May.  j-^^  ^^ 

UOVENANT. — ^The  declaration  stated,  that,  on  See.,  by  Coyenant.— By 

certain  articles  of  agreement  then  made  and  entered  into  agreement  nn- 

by  and  between  the  plaintiffs  of  the  one  part,  and  the  de-  ^^er/thit''" 

fendant  of  the  other  part,  [profert],  it  was  mutually  agreed  ^^  defendmnt 

should  become 
assistant  to  the 
plaintiffs  in  their  business  of  surgeon  dentists  for  four  years;  that  the  platntiffii  should  instruct 
him  in  the  business  of  a  surgeon  dentist,  and  that  after  the  expiration  of  the  term,  the  defend- 
ant should  not  carry  on  that  business  in  London  or  in  any  of  the  towns  or  places  in  England 
or  Scotland  where  the  plaintiffs  might  have  been  practising  before  the  expiration  of  the  said  ser- 
vice. The  declaration  alleged  as  breaches ;  first,  that  after  the  term,  the  defendant  carried  on 
the  said  business  in  London ;  secondly,  that  the  plaintiffs  had,  during  the  said  term,  carried 
on  business  in  Great  Russell  Street,  Bloomsbury;  yet  the  defendant,  after  the  term,  carried  on 
the  said  business  in  the  same  place.  Plea  to  the  first  breach,  that  London  was  a  large  and  popu- 
lous district,  containing  1,500,000  inhabitants,  and  that  the  stipulation  in  the  agreement  was 
an  undue,  unreasonable,  and  unlawful  restriction  of  trade.  Plea  to  the  second  breach,  that,  be- 
fore the  expiration  of  the  service,  the  plaintiffs  had  practised  in  very  many  towns  in  England, 
and  amongst  others,  London,  Preston,  Oswestry,  &c.,  and  that  divers  of  the  said  towns  were 
distant  from  each  other  150  miles ;  wherefore  the  said  stipulation  was  an  unreasonable  restriction 
of  trade,  and  the  said  agreement,  as  to  so  much,  was  wholly  void. 

AeM,  that  the  first  plea  was  bad,  as  the  covenant  not  to  practise  in  London  was  valid,  the 
limit  of  London  not  being  too  large  for  the  profession  in  question  ;  and  that  the  latter  part  of 
it  was  also  bad,  for  attempting  to  put  in  issue  matter  of  law,  vis.  the  reasonableness  of  the 
restriction. 

Semble,  that  in  considering  the  question  of  restriction,  the  populousness  of  particular  districts 
ought  not  to  be  taken  into  consideration. 

Jffeldf  secondly,  that  the  stipulation  as  to  not  practising  in  towns  where  the  plaintiA  might 
have  been  practising  during  the  service,  was  an  unreasonable  restriction,  and  therefore  illegal 
and  void :  but  that  the  stipulation  as  to  not  practising  in  London  was  not  affected  by  the  Ulegality 
of  the  other  part. 

Every  restraint  of  trtda  which  ii  larger  than  what  ii  requirt d  for  the  nectnary  protection  of 
the  party  with  whom  the  contract  is  made,  ii  unreasonable  and  void,  ai  ii\Jttriotti  to  the  intarnti 
of  the  public,  on  the  froond  of  pabllc  poUcy. 
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Rtth.  •f  Pii^u,  and  dedftred  by  And  between  the  sftid  parties  thereto. 
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firstly,  that  the  dtfend&nt  ihottld  thenceforth  be  and  be- 
come assistant  to  the  plaintiffs  in  their  business  of  surgeon 
dentists,  for  and  during  the  term  of  four  years,  conapated 
from  the  date  of  the  said  artides>  if  both  the  parties  should 
so  long  lire,  provided  the  defendant  should  conduct  him- 
self properly  and  to  the  satisfaction  of  the  plaintiffs  in 
transacting  the  said  business;  secondly,  that  the  defend- 
ant should  and  would,  during  the  said  term  of  four  years, 
aid  and  assist  in  the  laid  business  in  a  proper  manner,  and 
to  the  best  of  his  skill  and  ability ;  thirdly,  that  the  plain- 
tiffs should  and  would,  during  the  said  term,  instruct  the 
defendant  in  the  said  business  of  a  surgeon  dentist,  to  the 
best  of  their  ability;  and  that  they  would,  during  the  said 
term  of  four  years,  at  their  own  expense,  find  and  provide 
for  the  defendant  good  and  sufficient  meat,  drink,  and 
lodging ; '  fourthly,  that,  after  the  expiration  of  the  said 
term  of  four  years,  the  defendant  should  not  nor  would 
either  directly  or  indirectly,  without  the  consent  in  writing 
of  the  plaintiffs,  carry  on,  or  be  concerned  as  principal  or 
assistant  or  agent,  or  in  any  other  capacity,  in  the  profes- 
sion of  a  surgeon  dentist  or  any  branch  thereof,  in  I/m^ 
don  or  any  of  the  town*  or  places  in  England  or  Scotland, 
where  the  plaintiffs,  of  the  dtfendant  on  their  account, 
might  have  been  practising  before  the  expiration  of  the  said 
service,  and  should  not  in  any  manner  at  any  time  make 
any  use  whatever  of  thenames  of  the  plaintiffs,  or  either  of 
them,  on  his  cards,  plates,  or  advertisements,  or  otherwise 
howsoever,  having  reference  to  or  containing  any  statement 
of  his  former  connexion  with  the  plaintiffs,  or  otherwise  how- 
soever ;  and  for  the  due  performance  of  the  stipulations  con- 
tained therein,  in  the  said  fourth  article  thereof,  on  the  part 
of  the  defendant,  he  the  defendant  did  thereby  bind  him- 
self|  his  heirsi  executors,  and  administrators,  to  the  plain- 
tiffs, their  executors  and  administrators,  in  the  sum  of 
£500,  to  be  paid  to  the  plaintiff^,  their  executors  and  ad- 
ministrators, by  the  defendant,  his  executors  or  administra^ 
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tors^  on  any  breach  or  default  in  performanee  of  the  laid  ama.  »/  p/r««, 
Btipulatione^  and  the  same  to  be  reeorered  as  and  for  liqui-  -  ^  '  - 
dated  or  assessed  damages  i  provided  ahrays>  and  it  was  Maliian 
expressly  understood  and  agreed^  that  the  defendant  fthould  ]if  aV. 
not  be  liable  for  any  breach  of  the  said  stipulation  therein- 
before contained,  for  carrying  on  such  business  in  any  such 
places  as  afiEnresaid,  not  therein  expressly  named>  before  he 
should  know  that  the  plade  where  he  should  be  so  doing 
business  was  prohibited  by  the  said  articles^  or  he  should 
have  received  notice  from  the  plaintiffs  ot  one  of  them,  that 
the  same  was  a  prohibited  plaee :  And  the  plaintiffs  say, 
that  the  said  period  of  four  year!  elapsed  before  the  com* 
mencement  of  this  suit ;  and  that  the  plaintiffs  did,  to  wit, 
during  the  said  term,  carry  on  the  said  profession  in  Lon- 
don, and  did,  after  the  expiration  of  the  said  term,  to  wit, 
thence  to  the  commencement  of  this  suit,  carry  on  the  said 
profession ;  and  the  plaintiffs  say,  that  the  defendant  did, 
in  pursuance  of  the  said  articles,  to  wit,  on  the  26th  day  of 
December,  1836,  become  and  be  an  assistant  to  the  plain- 
tiffs in  their  said  business  of  surgeon  dentists,  and  so  con^ 
tinned,  to  wit,  during  the  said  term  of  four  years;  and  the 
plaintiffs  did,  during  the  said  term,  instruct  the  defendant 
in  the  said  business  of  a  surgeon  dentist,  according  to  the 
said  articles,  and  did,  during  the  said  term>  perform  the 
said  articles  in  tdl  things  on  the  part  of  the  plaintiffs  to  be 
performed;  and  the  plaintiffs  say,  that  at  the  expiration  of 
the  said  term,  and  thence  at  all  times  to  the  commencement 
of  this  suit,  London  was,  and  the  defendant  had  notice  and 
knew  that  London  was,  a  place  wherein  he  was  prohibited 
by  the  said  articles  from  carrying  on  (unless  with  the  con* 
sent  in  writing  in  the  said  articles  mentioned)  the  busi- 
ness of  a  surgeon  dentist,  after  the  expiration  of  the  said 
term ;  and  although  the  plaintiffs  did  not  at  any  time  con- 
sent in  writing  to  the  carrying  on  by  the  defendant  of  the 
said  business  as  hereinafter  is  mentioned;  yet  the  defend- 
ant did,  before  the  commencement  of  the  suit)  and  after 
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Bjpch.  of  Pleas,  the  expiration  of  the  term^  to  wit^  on  &c.,  and  thence  con- 
^^^'        tinually  until  the  commencement  of  the  suit  (without  the 
consent  in  writing  of  the  plaintiffs),  carry  on  the  profession 
of  a  surgeon  dentist  in  Londdn,  to  wit,  as  principal,  con- 
trary to  the  said  articles. 

Second  breach. — And  for  a  further  breach  of  the  said 
articles  the  plaintiffs  say,  that  they  did  practise  as  and 
carry  on  the  profession  of  surgeon  dentists  before  the  ex- 
piration of  the  said  service,  to  wit,  during  the  said  term  of 
four  years,  in  a  certain  place  in  England,  and  in  the  county 
of  Middlesex,  called  Great  Bussell  Street,  Bloomsbuiy; 
and  the  plaintiffs  say  that,  after  the  expiration  of  the  said 
service,  to  wit,  thence  to  the  commencement  of  this  suit, 
the  plaintiffs  have  practised  and  carried  on  as  the  said 
profession  of  surgeon  dentists,  and  the  said  last-mentioned 
place  was,  during  the  carrying  on  by  the  defendant  as 
hereinafter  mentioned  of  the  said  profession,  and  the  de- 
fendant, at  all  times  during  the  said  time  of  carrying  on 
the  same  as  hereinafter  mentioned,  well  knew  that  the  said 
place  was,  prohibited  to  him  the  defendant  by  the  said 
articles,  and  a  place  wherein,  according  to  the  said  articles, 
he  was  not,  aftier  the  expiration  of  the  said  term  of  four 
years,  to  carry  on  the  profession  of  a  surgeon  dentist 
without  the  consent  in  writing  of  the  plaintiffs ;  and  the 
plaintiffs  say,  that  they  did  not  at  any  time  consent  in 
writing  to  the  carrying  on  by  the  defendant,  as  herein- 
after mentioned,  in  the  said  place  hereinafter  mentioned,  of 
the  profession  of  a  surgeon  dentist :  yet  the  defendant,  not 
regarding  the  said  articles,  did,  after  the  expiration  of  the 
said  term  of  four  years,  to  wit,  on  &c.,  and  thence  for  a 
longtime,  to  wit,  continually  until  &c.,  carry  on,  to  wit,  as 
principal,  the  profession  of  a  surgeon  dentist,  in  the  said 
street  and  place,  to  wit.  Great  Russell  Street,  Bloomsbuiy, 
in  the  county  of  Middlesex,  contrary  to  the  said  articles. 
There  were  also  other  breaches  assigned,  for  making  use 
of  the  plaintiffs'  names  in  advertisements,  and  on  the  de* 
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fendant's  doors^  &c.     To  this  declaration  the  defendant  JBseh,  of  Pleas, 
pleaded^  seventhly,  to  the  first  breach,  that  London/ in  the    .   ^^^'  . 
said  agreement  and  declaration  mentioned,  at  the  time  of      Mauan 
making  the  agreement,  was  and  from  thence  hitherto  hath        ]^^V. 
been  and  still  is  a  certain  large  and  populous  district  and 
place,  containing  more  than  one  million  of  inhabitants,  to 
wit,  one  million  and  a  half  of  inhabitants ;  and  that  the  said 
fourth  article  and  stipulation,  in  the  said  agreement  men- 
tioned and  contained,  touching  the  defendant  carrying  on  or 
being  concerned  in  the  profession  of  a  surgeon  dentist,  or 
any  branch  thereof,  in  London,  was  and  is  an  undue,  un- 
reasonable, and  unlawful  restriction  of  trade,  and  by  reason 
thereof  the  said  agreement,  as  to  so  much  thereof,  was  and 
is  wholly  void. — ^Verification. 

The  eighth  plea,  which  was  to  the  first  and  second 
breaches,  alleged  that,  after  the  making  of  the  agreement, 
and  before  the  expiration  of  the  service  of  the  defendant,  to 
wit,  on  &c.,  and  on  divers  other  days  and  times,  the  plaintiffs 
by  themselves,  and  by  and  through  the  defendant  on  their 
account,  practised  as  such  surgeon  dentists  as  in  the  said 
agreement  is  mentioned,  in  and  at  divers  and  very  many 
towns  and  places  within  England,  to  wit,  among  others, 
in  and  at  London,  Preston,  in  the  county  of  Lancaster, 
Peterborough,  in  the  county  of  Northampton,  Oswestry,  in 
the  county  of  Salop  [enumerating  a  great  many  towns],  of 
which  premises  the  defendant  afterwards,  and  before  the 
committing,  of  the  said  alleged  breaches,  to  wit,  on  &c., 
had  notice ;  and  the  defendant  further  says,  that  divers  of 
the  said  towns  and  places,  at  which  the  plaintiffs  so  prac* 
tised  as  aforesaid  before  the  expiration  of  the  said  service, 
are  and  were  distant  fi*om  each  other  many  miles,  and  ex- 
ceeding 100  miles,  that  is  to  say,  150  miles ;  and  that  the 
plaintiffs,  at  the  time  of  making  the  said  agreement,  in- 
tended to  practise  as  aforesaid  at  divers  towns  and  places 
within  England,  so  distant  from  each  other  as  aforesaid, 

VOL,  XI.  XX  M.  W. 
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Sseh.ofPlM»,  that  is  to  say^  more  than  100  miles  distant  from  each 
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*         other;  wherefore  the  defendant  says,  that  the  said  fourth 

article  and  stipulation  in  the  said  agreement  contained, 
touching  the  defendants  carrying  on  or  being  concerned 
in  the  profession  of  a  surgeon  dentisti  or  any  branch  thereof, 
in  any  of  the  towns  or  places  in  England  or  Scotland,  where 
the  plaintiffs,  or  the  defendant  on  their  account,  might 
have  been  practising  before  the  expiration  of  the  said  ser- 
vice, was  and  is  an  unreasonable  restriction  of  trade,  and 
the  said  agreement,  as  to  so  much  thereof,  was  and  is  wholly 
void  and  of  none  effect. 

Special  demurrer  to  the  seventh  plea,assigning  for  causes, 
that  the  said  plea  is  improperly  confined  to  the  first  breach 
of  the  declaration ;  whereas,  if  the  said  plea  be  valid,  it  is 
an  answer  to  the  whole  action  and  to  every  breach  in  the 
declaration  assigned,  and  ought  to  have  been  pleaded  to 
the  whole  declaration,  and  not  to  a  part  thereof  only :  for 
that  the  said  plea  states  no  fiacts  or  circumstances  from 
which  the  Court  can  infer,  or  it  can  be  seen,  that  the  said 
fourth  article  and  stipulation  was  an  undue,  unreasonable, 
or  unlawful  restriction  of  trade,  or  from  which  it  can  be 
inferred  or  seen  that  the  said  agreement,  or  any  part 
thereof,  was  or  is  void :  that  the  said  plea  states  only  mat* 
ter  of  evidence  and  matter  of  law,  namely,  that  London 
was  and  is  a  place  containing  more  than  one  million  of 
inhabitants,  and  that  the  said  article  was  and  is  an  undue, 
unreasonable,  and  unlawful  restriction  of  trade ;  whereas 
the  said  plea  should  have  shewn  that  the  said  place  was  or 
is  too  large  or  populous  for  the  plaintiffs  to  have  carried  on, 
throughout  the  same,  their  said  profession;  or  should  have 
shewn  that  the  carrying  on  of  their  profession  by  the 
plaintiffs  would  not,  and  did  not,  suffice  for  the  wants  of 
the  inhabitants  of  the  said  place ;  or  should  have  stated 
and  shewn  other  facts,  from  which  it  might  have  appeared, 
that  the  said  article  and  stipulation  was  void  for  the  reason 
supposed,  or  some  other  reason  to  be  alleged  :  and  for  that 
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the  said  plea  is  so  framed  as  to  endeavour  to  submit  to  a  B^ck.  qfPkM, 
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jury  questions  of  lav^  and  so  that  the  plaintiffs  cannot    %  „.  ^n   ^ 

safely  take  issue  thereon.  Mai^law 

Special  demurrer  also  to  the  eighth  plea,  assigning  for  mat. 
causes,  that  it  contains  no  answer  to  the  breaches  to  which  it 
is  pleaded,  or  either  of  them,  or  any  part  thereof;  that  the 
said  plea,  if  an  answer  to  any  part  of  the  declaration,  is  an 
answer  to  the  whole  thereof,  and  ought  to  have  been  so 
applied  and  pleaded :  that  the  said  plea  does  not  state 
any  fact  or  facts  from  which  it  can  be  seen  or  inferred,  that 
the  said  agreement,  or  any  part  thereof,  was  or  is  void;  but 
merely  states  certain  matters  of  evidence,  namely,  that  the 
plaintiffs  practised  and  intended  to  practise  at  certain  towns, 
some  of  which  were  distant  from  each  other  more  than  100 
miles,  of  which  the  defendant  had  notice  before  committing 
the  said  breaches;  and  then  proceeds  to  state  certain  mat- 
ters of  law,  namely,  that  the  fourth  article  and  stipulation 
was  an  unreasonable  restriction  of  trade,  and  that  the  said 
agreement,  as  to  part  thereof,  was  void ;  whereas  the  defend* 
ant  should  have  stated  and  shewn  facts  from  which  it  might 
have  been  inferred  and  seen  by  the  Court,  whether  the 
said  article  and  stipulation  was  in  such  restriction  of  trade, 
and  whether  the  said  agreement  was,  for  the  cause  alleged 
by  the  defendant,  or  any  other  cause,  void ;  that  the  said 
eighth  plea  does  not  shew  that  the  towns  and  places  at  which 
the  plaintiffs  practised,  as  in  the  said  plea  alleged,  were  so 
distant  as  that  the  plaintiffs  could  not,  during  the  time  in 
question,  have  properly  or  sufficiently  practised  throughout 
the  same,  and  so  as  to  meet  and  suffice  the  wants  of  the 
respective  inhabitants  thereof:  that  the  said  plea  is  uncer* 
tain,  in  not  stating  or  shewing  which  in  particular  of  the 
towns  and  places  in  the  plea  mentioned  or  referred  to  are 
distant  from  each  other  more  than  100  miles,  or  how  many 
miles :  for  that  the  said  plea  does  not  state  or  shew  that  it 
was  part  of  the  said  agreement  that  the  plaintiffs  should 
practise  in  the  said  places,  or  any  other  places  distant  from 

X  x2 
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Bxeh,  o/PUm,  each  other,  but  only  that  the  plaintiffs  practised  at  such 

'   ^     places,  and  did,  at  the  time  of  making  the  said  agreement, 

Mallan       intend  so  to  practise :  that  the  said  plea  is  so  framed  as  to 

Mat.         endeavour  to  submit  to  a  jury  questions  of  law,  and  so 

that  the  plaintiffs  cannot  safely  take  issue  thereon,  or  reply 

thereto :  and  for  that  the  same  amounts  to,  and  is  no  more 

than,  an  informal  demurrer. 

Joinder  in  demurrer. 

fVfiateley  argued  in  support  of  the  demurrer  in  Easter 
Term  [May  1]. — ^The  eighth  plea,  which  is  pleaded  to 
both  the  breaches,  is  clearly  bad.  The  general  rule  is,  that 
all  restraints  of  trade,  if  nothing  more  appear,  are  bad. 
That  is  laid  down  in  the  leading  case  of  Mitchell  v.  Rfy- 
nolds  {a),  where  all  the  cases  are  thoroughly  weighed  and 
considered,  and  which  was  confirmed  by  the  case  of  The 
Master  ^c.  of  Gunmakers  v.  Fell{b).  But  to  that  general 
rule  there  are  some  exceptions ;  as  first,  if  the  restraint  be 
only  partial  in  respect  to  the  time  or  place,  and  there  be 
good  consideration  given  to  the  person  restrained,  a  con- 
tract or  agreement  upon  such  consideration,  so  restraining 
a  particular  person,  may  be  good  and  valid  in  law.  That 
was  so  held  in  the  very  case  of  Mitchell  v.  Reynolds. 
Now  here  it  cannot  be  denied  that  the  restraint  is  partial, 
nor  that  the  consideration  is  suflScient.  It  is  said,  how- 
ever, that  it  is  unreasonable ;  but  it  is  not  so.  In  Davis  v. 
Mason  (c),  where  a  bond  was  given  by  a  surgeon's  assistant, 
that  he  would  not  practise  on  his  own  account  for  ten  years, 
within  fourteen  miles. of  where  the  surgeon  lived,  it  was 
held  to  be  valid.  Lord  Kenyon,  C.  J.,  there  says,  *«It  was 
objected  that  the  limits  within  which  the  defendant  en* 
gaged  not  to  practise  are  unreasonable,  but  I  do  not  sec 
that  they  are  necessarily  unreasonable,  nor  do  I  know  how 

(fl)  1  P.  Wins.  181.  (6)  Willcs,  388.  (c)  5  T.  R.  118. 
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to  draw  the  line.  Neither  are  the  public  likdy  to  be  in-  JE«*.  tifPieaa, 
jured  by  an  agreement  of  this  kind,  since  every  other  per- 
son is  at  liberty  to  practise  as  a  surgeon  in  this  towa/' 
And  in  Btmn  v.  Guy  {a),  where  a  contract  was  entered  into 
by  an  attorney  to  relinquish  his  business  for  a  valuable 
consideration,  and  not  to  practise  in  London  or  150  miles 
from  it,  it  was  held  to  be  good.  So  a  bond  by  an  apo- 
thecary not  to  set  up  in  business  within  twenty  miles ;  Hay» 
ward  V.  Young  {b).  But  an  agreement  that  the  defendant, 
a  dentist,  would  abstain  from  practising  over  a  district 
200  miles  in  diameter,  was  held  to  be  unreasonable  and 
void:  Homer  v.  Graves  (c).  That  case  partly  turned  upon 
the  adequacy  of  the  consideration;  and  since  the  cases  of 
Hitchcock  V.  Coker{d)  and  Archer  v.  Marsh  {e)  must  so  far 
be  considered  to  be  overruled.  But  with  respect  to  what 
is  reasonable,  Jlndal,  C.  J.,  there  lays  down  the  rule  thus : 
"  We  do  not  see  how  a  better  test  can  be  applied  to  the 
question,  whether  reasonable  or  not,  than  by  considering 
whether  the  restraint  is  such  only  as  to  afford  b  fair  pro- 
teciion  to  the  interests  of  the  party  in  favour  of  whom  it 
is  given,  and  not  so  large  as  to  interfere  with  the  interests 
of  the  public.  No  certain  precise  boundary  can  be  laid 
down,  within  which  the  restraint  would  be  reasonable,  and 
beyond  which  excessive/^  In  the  present  case,  the  pro- 
tection given  to  the  plaintiffs  is  by  no  means  unfair  or 
unreasonable.  And  after  noticing  Davii  v.  Mason,  his 
Lordship  adds,  '' Unless  the  case  was  such  that  the  re- 
straint was  plainly  and  obviously  unnecessary,  the  Court 
would  not  feel  itself  justified  in  interfering.'^  Now  this  is 
not  a  greater  restraint  than  is  necessary  for  the  protection 
of  the  plaintiffs,  as  the  facts  alleged  in  the  plea  shew.  It 
is  to  prevent  the  defendant  from  availing  himself  of  the 
knowledge  he  has  acquired  in  the  plaintiffs'  service,  to 

(a)  4  East,  190.  &  P.  796. 

(b)  2  Chit  Rep.  407.  (e)  6  Ad.  &  Ell.  964;  2  Nev. 

(c)  7  Bing.  743 ;  5  Mo.  &  P. 738.  &  P.  562. 

(d)  6  Ad.  &  £11.  440 ;  1  Nev. 
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Ejteh,  qfPie^,  interfere  vrith  the  plaintiffii'  cuttomerSj  and  to  practise  in 
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his  name  in  those  places  where  the  defendant  has  notice 
that  the  plaintiffs  cany  on  their  business ;  and  it  appears 
that  he  has  had  such  notice  of  their  having  practised 
in  the  places  enumerated.  These  limits  are  very  insig- 
nificant^ compared  with  the  kingdom  at  lai^^  and  are 
nothing  like  so  eztensiye  as  those  in  Homer  v.  Graves. 
In  HUekcock  y.  Coker  {a),  the  ground  upon  which  a  re- 
straint may  be  unreasonable  is  thus  stated  by  the  Court: 
''  Where  the  restraint  of  a  party  from  carrying  on  a  trade  is 
lai^^  and  wider  than  the  protection  of  the  party  with  whom 
the  contract  is  made  can  possibly  require^  such  restraint 
must  be  considered  as  unreasonable  in  law,  and  the  con- 
tract which  would  enforce  it  must  be  therefore  void.'' 
Now^  that  cannot  be  applied  to  the  present  case,  for  here 
it  was  clearly  necessary  for  the  plaintiffs'  protection.  In 
ffard  V.  Byrne  {b),  the  agreement  was  held  void  because  it 
was  unlimited  in  point  of  space.  In  Proctor  v.  Sargent  {c), 
the  agreement  was  held  valid,  being  limited  both  in 
time  and  space,  and  not  appearing  to  be  an  unreasonable 
restraint  of  trade. 

The  seventh  plea  is  also  bad.-*^It  calls  upon  the  Court  to 
say  that  the  fourth  article  of  the  agreement  is  void,  and  that 
it  is  an  undue  restriction  of  trade,  because  London  contains 
a  million  and  a  half  of  inhabitants ;  but  that  is  not  a  suffi- 
cient reason  for  restraining  the  defendant  from  carrying  on 
the  same  trade  there.  The  quantity  of  the  population  is 
not  a  test  of  the  reasonableness  of  the  restraint ;  and  there 
is  no  averment  that  London  is  too  large  or  too  populous 
for  the  plaintiffs  to  have  carried  on  their  business  through- 
out the  whole  of  it,  or  that  their  carrying  it  on  did  not  suf- 
fice for  the  wants  of  the  inhabitants.  Besides,  as  the  rea- 
sonableness of  the  restraint  is  a  question  for  the  Court,  and 

(a)  G  Ad.  &  £11.  438;   1  Ncv.  (c)  2  Man.  &  Or.  20;  2  Seott, 

&  P.  7D6.  N.  R.  289. 

(6)  5  M.  &  W.  648. 
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not  for  the  jury,  tlie  plea  is  bad,  As  leaving  a  matter  of  law  Bxeh.  ofPUoi, 
to  be  decided  by  the  jury.     On  such  a  plea  the  plaintiffs     ,     ^      , 

"V* 

could  not  safely  take  issue.  Mallan 


Martin,  contrit. — This  agreement,  being  in  unreason- 
able restraint  of  trade,  is  bad.  There  is  no  dispute  as  to 
the  law,  but  the  difficulty  consists  in  applying  it  to  the 
present  case.  It  has  been  admitted  that  all  restraints 
of  trade  are  prim&  facie  bad,  and  it  is  therefore  the  duty 
of  the  plaintiffs  to  shew  that  the  restraint  here  insisted 
upon  is  valid.  The  fourth  clause  prohibits  the  defend- 
ant from  practising  in  London,  or  any  of  the  towns  or 
places  in  England  or  Scotland,  where  the  plaintiffs  might 
have  been  practising  before  the  expiration  of  the  ser- 
vice. Now,  that  is  clearly  bad,  since  it  may  amount 
to  an  absolute  prohibition  to  the  defendants  carrying 
on  business  in  this  country;  for  it  is  at  the  option  of  the 
plaintiffs  to  go  to  every  place  or  town  of  consideration,  for 
a  day,  and  so  it  would  become  a  general  restriction ;  and  if 
it  be,  then  it  is  clearly  bad,  and  the  contract  being  en- 
tire, if  it  is  bad  in  part,  it  is  void  altogether.  Shackell  v. 
Roner  (a),  Watte  v.  Jones  (6) ;  Chitty  on  Contracts,  693, 694. 
Secondly,  the  pleas  are  not  bad  for  alleging  that  the  fourth 
article  in  the  agreement  was  "  an  undue,  unreasonable, 
and  unlawful  restriction  of  trade,''  thus  leaving  the  matter 
for  the  consideration  of  the  jury;  for  they,  and  not  the 
Court,  are  to  determine  whether  the  restraint  is  an  unrea- 
sonable one  or  not ;  and  the  plaintiff  might  well  have  taken 
issue  upon  it.  In  Hitchcock  v,  Coker  (c).  Lord  Abinger,  C. 
B.,  appears  to  have  thought  that  this  was  a  question  of 
fact  for  the  jury.  And  the  judgment  of  the  Chief  Justice 
in  that  case  shews  it  to  be  so,  as  it  is  a  question  depending 
upon  the  facts  and  the  nature  of  the  trade.  Again,  in  Proctor 

(a)  2  Bing.  N.C.  646;  3  Scott,      Scott,  730. 
59.  (c)  6  Ad.  &  El!.  447. 

(6)  1  Bing.  N.  C.  656,  662  ;   1 
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Sxek.o/Pieai,  v.  Sargent,  Matde,  J*,  says  (a),  *'  Is  there  any  case,  except 
Homer  v.  Graves,  in  wbicli  the  Court  have  decided  this 
question  solely  upon  the  record?'^  There  are  a  variety  of 
considerations  which  could  not  be  stated  with  particularity 
in  a  plea,  that  enter  into  and  are  involved  in  the  question 
whether  it  is  a  reasonable  or  an  unreasonable  restriction. 

miateley,  in  reply. — It  is  said  that  this  agreement  is  un- 
lawful, as  being  in  restraint  of  trade,  and  that  if  bad  in 
part,  it  is  bad  for  the  whole.  But  Wood  v.  Benson  {b) 
shews  that  the  covenant  is  divisible,  and  that  an  agreement 
may  be  void  as  to  one  part,  and  not  as  to  the  other.  So,  in 
the  notes  to  Butler  v.  TViffffe  (c),  it  is  said,  "  Where  the  con- 
dition of  a  bond  is  entire,  and  the  whole  be  against  law,  it 
is  void;  but  where  the  condition  consists  of  several  differ- 
ent parts,  and  some  of  them  are  lawful,  and  the  others  not, 
it  is  good  for  so  much  as  is  lawful,  and  void  for  the  rest.'' 
Secondly,  the  reasonableness  of  the  restraint  is  a  ques- 
tion  of  law  for  the  consideration  of  the  Court,  and  not  one 
of  fact  for  the  jury  to  decide  upon. — He  cited  Viner's  Abr,, 
"  Journeys  Accounts''  (A.),  p.  558. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — The  demurrer  to  the  seventh  plea,  which  is 
pleaded  to  the  first  breach,  raises  two  questions: — 

First,  whether  the  latter  part  of  the  plea  be  good,  which 
avers  the  fourth  article  and  stipulation  in  the  agreement 
to  be  an  undue,  unreasonable,  and  unlawful  restriction  of 
trade;  and  if  not,  whether  the  residue  of  the  plea  is  an 
answer  to  the  first  breach,  or  whether  the  covenant,  of 
which  it  is  a  breach,  is  void  in  law. 

The  rule,  as  laid  down  by  Lord  Macclesfield  and  Lord 

(a)  2  Man.  &  Gr.  24.  (b)  2  Cr.  &  J.  94;  2  Tyrw.  93, 

(c)  ]  Saund.  66  a. 
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Chief  Justice  Jfittes  (a),  is,  that  total  restraints  of  trade^  S^fk.  ^fPieoi, 


which  the  law  so  much  favours^  are  absolutely  bad^  and 
that  all  restraints^  though  only  partial,  if  nothing  more 
appear,  are  presumed  to  be  bad;  but  if  the  circumstances 
are  set  forth,  that  presumption  may  be  excluded,  and  the 
Court  are  to  judge  of  those  circumstances,  and  determine 
whether  thecontract  be  valid  or  not.  MUcheUv.  ReynoldafJ)). 
"  Contracts  in  restraint  of  trade  are,  in  themselves,  if  no- 
thing shews  them  to  be  reasonable,  bad  in  the  eye  of  the 
law."    Per  Tindal,  C.  J.,  in  Homer  v.  Graves  (c). 

Therefore,  if  there  be  simply  a  stipulation,  though  in  an 
instrument  under  seal,  that  a  trade  or  profession  shall  not 
be  carried  on  in  a  particular  place,  without  any  recital  in 
the  deed,  and  without  any  averments  shewing  circumstances 
which  rendered  such  a  contract  reasonable,  the  instrument 
is  void.  Such  are  the  cases  cited  in  PrugneU  v.  Close  {d)y 
and  the  case  of  The  Ten  Tailors  of  Exeter  y.  Clarke  {e),  and 
Claygall  v.  Bachelor  (/) ;  Year  Book,  2  Hen.  5,  fo.  5. 

But  if  there  are  circumstances  recited  in  the  instrument, 
(or  probably  if  they  appear  by  averment),  it  is  for  the 
Court  to  determine  whether  the  contract  be  a  fair  and 
reasonable  one  or  not;  and  the  test  appears  to  be,  whether 
it  be  prejudicial  or  not  to  the  public  interest,  for  it  is  on 
grounds  of  public  policy  alone  that  these  contracts  are 
supported  or  avoided.  Contracts  for  the  partial  restraint 
of  trade  are  upheld,  not  because,  they  are  advantageous 
to  the  individual  with  whom  the  contract  is  made,  and  a 
sacrifice  pro  tanto  of  the  rights  of  the  community,  but 
because  it  is  for  the  benefit  of  the  public  at  large  that  they 
should  be  enforced.  Many  of  these  partial  restraints  on 
trade  are  perfectly  consistent  with  public  convenience  and 
the  general  interest,  and  have  been  supported ;  such  is  the 

(a)    WUlei,  388,  Master  ^c.  of  (d)  Aleyn,  67. 

Gvfimakers  v.  Fell.  (e)  2  Show.  350. 

(6)  1  P.  Wms.  196.  (/)  Owen,  143. 
(c)  7  Bing.  744. 
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MMtk.  ^PUUf  case  of  the  disposing  of  a  shop  in  a  particalar  place,  with  a 
*  '     contract  on  the  part  of  the  vendor  not  to  carry  on  a  trade 
Mailan       in  the  same  place.    It  is  in  effect  the  sale  of  a  goodwiU, 
If  AT.         and  offers  an  encouragement  to  trade,  by  allowing  a  party 
to  dispose  of  all  the  frnits  of  his  industry.     I^mgndlf. 
Close  (a),  Broad  y.JoUffe{b),Jdaoiir.Bro(^         And  such 
is  the  class  of  cases  of  much  more  firequent  oocnrrence,  and 
to  which  this  present  case  belongs,  of  a  tradesman,  mano- 
factnrer,  or  professional  man,  taking  a  servant  or  derk 
into  his  service,  with  a  contract  that  he  wiU  not  carry  on 
the  same  trade  or  profession  within  certain  limits.     Cket- 
man  v.  Nainby  {d).    In  snch  a  case  the  public  derives  an 
advantage  in  the  unrestrained  choice  which  snch  a  stipnls- 
tion  gives  to  the  employer  of  able  assistants,  and  the  seca- 
rity  it  affords  that  the  master  will  not  withhold  from  the 
servant  instruction  in  the  secrets  of  his  trade,  and  the 
communication  of  his  own  skill  and  experience,  from  the 
fear  of  his  afterwards  having  a  rival  in  the  same  busineM* 

It  is  justly  observed  by  Lord  Wynford,  in  giving  the 
judgment  of  the  Court  in  Homer  v.  Aehford  («),  that  ''it 
may  often  happen  that  individual  interest  and  general  con- 
venience render  engagements  not  to  carry  on  trade,  or  act 
in  a  profession,  in  a  particular  place,  proper;  that  engage- 
ments of  this  sort  between  masters  and  servants  are  not  in- 
jurious restraints  of  trade,  but  securities  necessary  for  those 
who  are  engaged  in  it;  and  that  the  effect  of  such  eon- 
tracts  is  to  encourage  rather  than  cramp  the  employment 
of  capital  in  trade,  and  the  promotion  of  industry/' 

In  the  present  case^  the  statements  in  the  deed  declared 
upon  show  that  the  defendant  was  to  be  instructed  in  * 
business  requiring  skill  and  intelligence,  and  upon  the 
principles  above  laid  down,  the  contract  not  to  exercise  the 

(«)  Alleyn,  67.  (i)  2  Lord  Rsym,  1456;  2Str». 

(6)  Cro.  Jac.  596.  739. 

(c)  Noy,  98.  (e)  3  Bing.  326. 
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same  business^  within  certain  reasonable  limits^  was  not  &wA.  i^PUtu, 


invalid. 
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The  qnestion  then  comes  to  this,  whether  the  limits  as-      Mallan 


V. 


signed  hy  this  covenant  are  unreasonable.  It  maj  be  safely  May. 
laid  down,  in  the  language  of  Chief  Justice  7iiu/a/,in  Homer 
V.  Graves  (a),  that  ''whatever  restraint  is  larger  than  the 
necessary  protection  of  the  party  with  whom  the  contract 
is  made,  is  unreasonable  and  void,  as  being  injurious  to 
the  interests  of  the  public,  on  the  ground  of  public  policy .'' 
Applying  this  rule,  and  referring  to  the  analogous  an* 
thorities,  it  appears  to  us  that,  for  such  a  profession  as  that 
of  a  dentist,  the  limit  of  London  is  not  too  large.  In  Dams  v. 
Mason  (6),  Thetford  and  ten  miles  round,  in  Hayward  v. 
Young  (c),  twenty  miles  round  a  place,  was  held  a  reason* 
able  limit  in  the  case  of  a  surgeon ;  in  that  of  an  attorney, 
London,  and  ISO  miles  round,  in  Bunn  v.  Guy  {d) ;  and  in 
Proctor  V.  Sargent  (e),  five  miles  from  Northampton  Square, 
in  the  county  of  Middlesex,  was  held  reasonable  in  the 
case  of  a  milkman.  And  it  makes  no  difference  in  our 
opinion,  that  it  appears  on  the  face  of  this  record  that 
London  contains  a  million  of  inhabitants.  We  doubt, 
indeed,  whether  the  comparative  populousness  of  particular 
districts  ought  to  enter  into  consideration  at  all;  if  it  did, 
it  would  be  difficult  to  exclude  others,  such  as  the  num- 
ber of  men  of  the  same  profession,  the  habits  of  the  people 
in  that  neighbourhood,  and  other  matters  of  a  fluctuating 
and  uncertain  character,  which  would  produce  great  diffi- 
culty and  embarrassment  in  determining  such  a  question. 
We  conceive  that  it  would  be  better  to  lay  down  such  a 
limit  as,  under  any  circumstances,  would  be  sufficient  pro* 
tection  to  the  interest  of  the  contracting  party,  and  if  the 
limit  stipulated  for  does  not  exceed  that,  to  pronounce  the 
contract  to  be  valid. 

(fl)  7  Bing.  743.  (<i)  4  East,  190. 

(h)  6  T.  R.  118.  \e)  2  Man.  &  Gr.  20;  2  Scott, 

(c)  2Chitty,407.  N.R.,289. 
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jsicei.  iffPieai,      We  are  of  opinion,  therefore,  that  the  covenant,  the 

1843 

breach  of  which  is  that  first  assigned,  is  valid. 

We  need  hardly  add,  that  the  latter  part  of  the  seventh 
plea,  which  is  pleaded  to  that  breach,  is  bad,  for  the  cause 
assigned  for  special  demnrrer.  It  attempts  to  leave  matter 
of  law,  viz.  the  reasonableness  or  unreasonableness  of  the 
contract,  to  the  jury.  This  is  clearly  a  question  of  law, 
and  was  decided  as  such  in  Dams  v.  Mason  (a).  Homer  v. 
Graves  (i),  Proctor  v.  Sargent  (c),  and  Chesman  v.  Nam- 
by  (<f).  The  plaintiff,  therefore,  is  entitled  to  our  judgment 
on  the  first  breach. 

The  question  raised  by  the  demurrer  to  the  last  plea 
renders  it  necessary  to  consider,  whether  the  covenant  on 
which  the  second  breach  is  assigned  is  good  in  law,  upon 
the  principle  before  laid  down. 

That  covenant  is,  "  that  the  defendant  should  not,  with- 
out the  plaintiffs'  consent,  carry  on  the  profession  of  a 
surgeon-dentist.  Sec,  in  London,  or  any  of  the  towns  or 
places  in  England  or  Scotland,  where  the  plaintiffs,  or  the 
defendant  on  their  account,  might  have  been  prac^sing 
before  the  expiration  of  the  said  service.''  According  to 
the  terms  of  this  covenant,  the  defendant  is  prohibited 
from  carrying  on  his  business,  not  merely  at  such  place  or 
places  as  the  plaintiffs  might  be  practising  in  at  the  time 
of  the  expiration  of  the  service,  but  at  any  place  where 
they  might  have  been  practising  before,  though  for  ever  so 
short  a  time.  This  covenant  goes  much  beyond  what  the 
protection  of  any  interests  of  the  plaintiffs  could  reasonably 
require,  and  it  puts  into  their  hands  the  power  of  preventing 
the  defendant  from  practising  anywhere.  We  are  there- 
fore of  opinion,  that  it  is  an  unreasonable  restriction,  and 
that  the  defendant  is  entitled  to  our  judgment  on  the  de- 


(a)  5  T.  R.  118.  (d)  2  Stra.  739 ;  2  Ld.  Raym. 

(ft)  7  Ring.  735.  1456. 

(c)  7  M.  &  G.  25. 
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murrer  to  the  second  breach,  for  the  insufficiency  of  the  Sxch.  of  PUas, 
declaration  in  that  respect.  - 

It  was  contended,  that,  if  the  covenant  was  illegal  and      Mallan 
void  as  to  this  part,  it  was  so  altogether.     Bnt  we  think         May. 
that  the  stipulation  as  to  not  practising  in  London  is  valid, 
and  is  not  affected  by  the  illegality  of  the  other  part.  That 
point  was  decided  in  Chedmany.  Nainby,  above  cited. 

Judgment  accordingly. 


-♦— 


Heath  v.  Nesbitt.  y^„^  8 

A  BULE  had  been  obtained,  calling  on  the  plaintiff  to  Although  on  an 

shew  cause  why  two  orders  of  Gumey,  B.,  one  for  the  rescind  a' 

defendant's  arrest  under  1  &  2  Vict.  c.  110,  s.  3,  and  the  ^".'{f/'uDdcf' 

other  refusing  his  discharge  under  s.  6,   should  not  be  i  ^  2  Vict. 

°  °  '  c.  110,  for  the 

rescinded,  and  the  defendant  be  discharged  out  of  custody,  arrest  of  a 

It  appeared  that  the  rule  had  been  obtained  upon  fresh  foVrefuslng^to 

affidavits,  and  that  those  used  before  the  learned  Judge  in  ^jj^^jl^' ij j". 

support  of  the  application  at  Chambers  were  not  brought  «»ther  party, 

,     ^  _       _,  on  cause  being 

before  the  Court.  shewn,  may 

produce  addi- 
tional affidavits; 

fV.  H.  JVaison,  on  shewing  cause,  took  a  preliminary  objec-  J^forc^the*"*^* 
tion,  that,  as  this  application  was  in  the  nature  of  an  appeal  Judge  at  cham. 
from  the  decision  of  the  Judge,  the  affidavits  used  before  be  brought 
him  ought  to  be  brought  before  the  Court,  to  enable  the  comt '  *' 
Court  to  see  whether  or  no  the  learned  Judge  had  properly 
exercised  his  discretion  in  making  the  orders. 

Per  Curiam  (a).— Although  additional  affidavits  may 
be  used  on  an  application  of  this  kind,  as  we  lately  de- 

(ff)  Lord  AhhgtTy  C.  B.,  Parke,  B.,  Ourney,  B.,  and  /?o(/e,  B. 
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Biseh.  of  Pkoi,  cided  {a) J  still  we  ought  to  have  before  us  those  upon 
which  the  learned  Judge  refused  to  discharge  the  defead« 
ant  j  for,  unless  we  are  acquainted  with  the  facts  before 
him,  it  is  impossible  for  us  to  determine  whether  he  has 
exercised  his  discretion  properly  or  not.  We  think  the 
rule  should  be  enlarged,  in  order  that  the  party  should 
have  the  opportunity  of  drawing  up  the  rule  on  reading 
the  original  affidavits. 


Wat9on  then  waived  the  objection,  and  shewed  cause 
upon  the  merits,  and  the  rule  was  ultimately 


Discharged. 


(a)  Gibbon*  v,  Spalding,  ante,  p.  174. 


•    June  8. 

The  Court  has 
authority  to, 
and  will,  grant 
a  new  trial  in 
a  penal  action, 
though  the 
verdict  be  for 
the  defendant, 
where  they  are 
satisfied  that 
the  verdict  is 
in  contravention 
of  law,  whe- 
ther the  error 
has  arisen  from 
the  misdirec- 
tion of  the 
Judge,  or  from 
a  misapprehen- 
sion of  the  law 
by  the  jury,  or 
from  a  desire 
on  their  part 
to  take  the  ex- 
position of  the 
law  into  their 
own  hands. 


The  Attorney-Oenebal  v,  Boosrs. 

X  HIS  was  an  information  filed  against  the  defendant,  a 
tobacconist,  for  penalties  for  mixing  saccharine  matter  with 
tobacco  in  the  course  of  manufacture,  and  for  having  in 
his  possession  saccharine  matter  for  the  purpose  of  using  it 
in  the  manufacture  of  tobacco,  contrary  to  the  provisions  of 
the  5  &  6  Vict.  c.  93. 

At  the  trial  before  Lord  AHnger,  C.  B.,  at  the  Middlesex 
Sittings  after  last  Hilary  term,  it  appeared  that  the  saccha- 
rine matter  had  been  applied  in  the  manufacture  of  tobacco 
before  the  10th  of  August,  when  the  new  act  came  into 
operation,  but  the  process  of  manufacture  was  not  com* 
plete  until  after;  and  the  jury  found  a  verdict  for  the  de- 
fendant, contrary  to  the  direction  of  the  learned  Judge. 

The  Atiomey-General,  in  Easter  Term  last,  obtained  a 
rule,  calling  upon  the  defendant  to  shew  cause  why  that 
verdict  should  not  be  set  aside  and  a  new  trial  granted,  on 
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the  ground  that  the  verdict  was  contrary  to  law,  and  to  the  ^w*-  ofpuat, 
direction  of  the  Lord  Chief  Baron-  vJ^^fl^ 

Att.-Gbn, 

V, 

Erie  and  Thomas  now  shewed  cause. — ^The  general  prin-  Rogers. 
ciple  laid  down  in  Brook  v.  Middkton  (a)  is,  that  the  Court 
will  not  grant  a  new  trial  in  a  penal  action,  where  the  verdict 
has  passed  for  the  defendant,  on  the  ground  of  its  being 
against  the  evidence.  The  case  of  Gregory  v.  Tuffs  {b),  where 
it  was  held  that  the  Court  would  grant  a  new  trial  where  the 
jury  found  a  verdict  through  a  misapprehension  of  the  law, 
will  perhaps  be  relied  upon.  But  it  is  submitted,  that  where 
the  trial  has  been  properly  conducted,  and  a  proper  direc- 
tion given  to  the  jury,  the  Court  will  not  grant  a  new  trial 
in  a  penal  action,  if  the  verdict  be  found  for  the  defendant. 
There  is  no  case  in  which  the  Courts  have  granted  a  new 
trial  in  such  an  action,  unless  there  has  been  a  misdirec- 
tion,  or  the  jury  have  misconducted  themselves.  The 
Courts  have  refused  a  new  trial  in  such  cases,  by  analogy 
between  a  penal  action  and  a  trial  for  a  criminal  offence, 
in  which  a  party  is  not  allowed  to  be  put  twice  in  jeopardy. 
In  Mattiaon  v.  AUanson  (c),  which  was  an  action  upon  the 
statutes  against  horse-racing  to  recover  a  penalty,  the  jury 
having  found  a  verdict  for  the  defendant,  contrary  to  plain 
evidence,  "  the  Court  denied  a  new  trial,  there  being  no 
proof  of  any  misbehaviour  in  the  defendant,  or  tamper- 
ing with  the  jury.^'  It  is  added,  ''And  this  was  within 
the  reason  of  cases  in  the  Exchequer,  where  verdicts  for 
defendants  are  never  set  aside  for  penalties  in  the  case  of 
duties."  In  WUson  v.  Rastall  [d),  Lord  Kenyon^  C.  J., 
says,  "  Where,  indeed,  the  jury  have  formed  an  opinion 
upon  the  whole  case,  no  new  trial  in  a  penal  action  has 
been  granted,  though  the  jury  has  drawn  a  wrong  conclu- 


(fl)  10  East,  268.  v.  Freeman^  1  Ld.  liaym.  62;  Rex 

lb)  1  C,  M.  &  R.  310.  V. ,  2  Keble,  220. 

(c)  2Stra.]238.  See  also  .^/iiiM  (d)  4  T.  R.  758. 


672  CASES    IN   THE   EXCHEQUER, 

Exch,  of  Pleas,  sion/'  And  in  Calcraft  y.  Gibbs  la),  which  was  an  action 
^  ^  ^  of  debt  for  penalties  under  the  game  laws,  the  same  learned 
Att.-Gen.  Judge  says,  "If  this  case  had  been  properly  left  to  the  jury, 
RooBRs.  and  they  had  even  drawn  a  wrong  conclusion,  we  should 
not  have  been  disposed  to  grant  a  new  trial  in  such  an 
action  as  the  present/'  So,  in  Ramton  v.  Etteridge  (6),  the 
jury  haying  found  a  verdict  for  the  defendant  contrary  to 
the  Judge's  direction,  and  founded  on  a  mistake,  the  Court 
refused  a  new  trial,  there  having  been  no  misconduct  in 
the  jury.  And  in  Rex  y.  Wandsworth  (c),  where  the  de- 
fendant had  been  acquitted  on  an  indictment  for  the  non* 
repair  of  a  road,  the  Court  refused  a  new  trial,  although 
the  verdict  was  contrary  to  the  weight  of  evidence.  In 
that  case.  Lord  Ellenborough,  C.  J.,  says,  '^  My  objection  to 
making  this  rule  absolute  is,  that  the  Court  will  thereby 
be  doing  indirectly  that  which,  if  they  did  directly,  would 
be  contrary  to  the  established  practice  of  the  Court,  acted 
upon  in  a  variety  of  cases ;  that  is,  they  will  in  effect  be 
granting  a  new  trial  in  a  criminal  case  where  the  defend* 
ant  has  been  acquitted.''  So,  in  Bex  v.  Sutton  {d),  which 
was  a  similar  case,  a  new  trial  was  refused,  though  the 
judgment  was  suspended  (as  it  was  also  in  jRe^  v.  Wanda- 
worth).  Lord  Denman,  C.  J.,  saying,  '*  We  are  not  disposed 
to  make  the  precedent  of  granting  a  new  tri?J."  [Parkey 
B. — I  was  one  of  the  Judges  of  the  Court  of  Queen's  Bench 
when  that  case  was  decided ;  but  there  was  there  no  mis- 
direction in  point  of  law,  although  the  Judge  had  made  a 
strong  observation  to  the  jury,  which  we  thought  ought 
not  to  have  been  made.] 

[They  then  proceeded  to  argue  that  the  summing  up 
was  founded  on  a  misconstruction  of  the  stat.  5  &  6  Vict, 
c.  93;  but  that  part  of  the  argument  is  omitted,  as  no  judg- 
was  given  upon  it.] 


(fl)  5  T.  R.  20.  (c)  1  B.  &  Aid.  63. 

\h)  2  Chit.  Rep.  273.  (/)  5  B.  &  Ad.  52. 
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The  Aitomey- General,  Jervis,  and  J.  Wilder  in  support  of  Exek.  of  Pieat, 


the  rule. — Gregory  v.  Thiffs  (a),  which  was  a  decision  pro- 
nounced after  a  communication  with  all  the  Judges^  is  ex- 
pressly in  point.  That  was  an  action  on  the  25  Geo.  2, 
c.  86^  for  keeping  an  unlicensed  room  for  music  and  dancing. 
A  verdict  having  been  found  for  the  defendant^  a  new  trial 
was  moved  for^  on  the  ground  that  the  verdict  was  contrary 
to  the  direction  of  the  Judge  in  point  of  law^  and  against 
the  law.  Lord  Lyndhurst,  C.  B.;  said,  "  It  is  not  usual, 
where  a  verdict  has  been  fdUnd  for  a  defendant  in  a  penal 
action,  to  grant  a  new  trial  on  account  of  the  verdict  being 
against  the  evidence;  but  whenever  there  has  been  a  mis- 
direction in  point  of  law  by  the  Jadge  who  presided,  it  is  a 
matter  of  course  that  a  new  trial  should  be  granted,  because 
the  jury  have  been  misled  by  the  Judge  in  point  of  law.  If, 
however,  the  jury  are  misled  in  point  of  law  by  any  other 
means,  there  seems  to  be  no  reason  why  their  mistake  in 
point  of  law  should  not  be  rectified.  In  the  present  case, 
we  are  satisfied  that  the  jury  have  acted  on  a  misapprehen- 
sion of  the  law.''  And  after  alluding  to  the  evidence,  and 
to  what  took  place  at  the  trial,  he  concludes  as  follows: — 
"  We  have  conferred  with  the  other  Judges  upon  the  sub- 
ject, and  they  agree  with  us,  that,  under  such  circum- 
stances, there  ought  to  be  a  new  trial.''  Now  here  it  is 
not  contended,  that  if  the  jury. had  been  misled  by  the 
Judge  in  point  of  law,  the  Court  ought  not  to  grant  a  new 
trial;  and  there  is  no  distinction  between  such  a  case  and 
one  where  the  jury  have  mis-applied  the  law  as  it  bore 
upon  the  facts. 

Lord  Abingeb,  C.  B. — With  respect  to  the  authority  of 
the  Court  to  grant  a  new  trial  in  this  case,  or  in  any  other 
of  a  similar  nature,  my  opinion  is,  that,  whenever  the  Court 
are  satisfied  that  the  verdict  of  the  jury  is  in  contravention 

(a)  1  C,  M.  &  R.  310. 
VOL.  xr.  Y  Y  M.  W. 


1843. 
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Etch,  of  Pleat,  of  the  law,  whether  the  error  has  arisen  from  the  misdi- 
1843 

*  ^     rection  of  the  judge^  or  from  a  misapprehengion  of  the 

law  by  the  jury,  or  from  a  desire  on  the  part  of  the  jury  to 
take  the  exposition  of  the  law  into  their  own  hands,  it 
would  be  very  mischievous  to  say  that  the  Court  has  no 
power  to  grant  a  new  trial,  however  fit  they  might  think 
the  case  for  the  discretion  of  a  jury.  If  the  objection  of 
the  defendant's  counsel  is  to  prevail,  there  would  be  no  uae 
in  having  established  rules  of  law,  because  the  jury  might 
set  them  at  defiance  whenever  they  pleased,  and  proba- 
bly they  frequently  would,  were  it  once  laid -down  that 
the  Court  could  not  question  their  verdict.  The  practice 
in  criminal  cases  has  been  relied  on,  but  that  is  a  very 
different  thing;  there  is  this  difference,  that  there  the 
constitution  has  provided  no  means  for  granting  a  new 
trial  or  reversing  the  verdict,  the  constitution  of  the 
country  having,  in  criminal  cases,  vested  in  juries  full 
power  to  find  as  they  think  Ifit.  So,  in  civil  cases,  where 
the  question  is  a  mixed  question  of  law  and  fact,  the 
administration  of  justice  requires  that  the  case  should 
be  submitted  to  the  jury;  and  the  Court  will  not,  in  these 
cases,  grant  a  new  trial  merely  because  they  think  the  jury 
may  have  been  mistaken  in  the  law.  Where,  however,  the 
question  turns  on  admitted  facts,  if  we  were  to  hold  that 
we  could  not  reverse  a  verdict  found  for  a  defendant,  we 
should  be  placing  the  whole  constitution  of  the  law  in  the 
power  of  the  jury.  We  think,  therefore,  that  not  only  on 
authority  but  on  principle,  we  have  the  power  to  award  a 
new  trial  in  actions  of  this  nature,  wherever  the  verdict  for 
the  defendant  is  contrary  to  law.  Whether  in  this  par- 
ticular case  the  jury  were  wrong,  is  a  matter  deserving  fur- 
ther consideration.  Probably  the  Attorney-General  may 
not  be  disposed  to  call  on  the  Court  to  pronounce  any  judg- 
ment; and  unless  he  does  so,  none  will  be  given. 

Parke,  B. — It  will  scarcely  be  worth  while  to  ask  us  to 
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give  our  judgment  on  the  other  pointy  bs,  from  the  nature  Egeh^ofpieat, 
of  the  case,  our  opinion  upon  it  can  never  be  anj  authority 
on  any  general  principle,  whichever  way  it  may  be. 

RoLFB,  B.,  concurred* 

Judgment  postponed  accordingly. 


FiNDON  V.  Fabker.  Bart.  ^ 

'  June  10. 

Assumpsit  for  work  and  labour  by  the  plaintiflf  as  an  Auumpsit  for 

attorney,  and  for  money  paid,  and  money  found  to  be  due  J^J^  alTan  at- 

on  an  account  stated.  Sird.- 

The  defendant  pleaded,  first,  non  assumpsit.     Secondly,  fondant  pleaded 

,.  ,  .a  special  plea, 

a  special  plea  which  stated  in  substance,  that  certain  parties  that  the  work 
were  occupiers  of  titheable  land  in  the  parish  of  Treding-  punuance^of 
ton,  as  tenants  of  the  defendant  and  of  Sir  G.  Phillips  and  »«  agreement, 

^  and  under  cir- 

others;  that  the  principal,  fellows,  &c.  of  Jesus  College,  comstances 
Oxford,  had  required  the  said  occupiers  to  pay  their  tithes  ed  to  mainte-  * 
in  kind;  that  the  defendant,  Sir  G.  Phillips,  and  the  other  "?"":    ^'  **»*^ 
proprietors  claimed  certain  moduses;  that  it  was  officiously,  peared  that  the 

lands  in  the 
parish  of  T.  con- 
sisted of  old  and 
new  inclosures,  the  former  of  which  had  always  been  exempted  from  payment  of  tithes  in 
kind,  there  being  paid  instead  a' certain  sum,  varying  in  amount,  for  each  of  the  several  farms; 
whereas,  for  the  new  inclosures,  tithes  in  kind  were  paid,  or  a  composition  in  lieu  of  tithes  en- 
tered into  ;  that  in  1832  the  principal,  &c.,  of  Jesus  College,  the  patrons  of  the  living,  and  les- 
sees of  the  tithes,  having  given  notice  to  the  tenanU  and  proprietors  of  the  old  inclosures  to  set 
out  their  tithes  in  kind,  a  meeting  of  the  proprietors  in  consequence  took  place,  at  which  it  was 
resoWed  "  that  the  proprietors  do  resist  the  claim  of  the  college,  and  support  the  present  mo- 
duses ;  and  that  the  expenses  incurred  in  such  proceedings  shall  be  borne  and  paid  by  the  pro- 
prietors, in  proportfon  to  the  value  of  their  estates  ;  and  that  Messrs.  F.  (the  plaintiflP)  &  W.  be 
requested  to  take  such  steps  as  may  be  considered  necessary."  This  resolution  was  signed  by 
the  defendant  and  six  other  proprietors  of  land  in  the  parish.  At  the  time  of  entering  into  this 
agreement,  it  was  uncertain  whether  the  college  would  proceed  by  one  or  several  bills  in  equity : 
but  nine  bills  were  subsequently  filed,  and  seven  issues  were  directed  against  the  occupiers  of 
the  different  farms: — HMj  that  this  agreement  was  not  illegal,  and  did  not  amount  to 
maintenance,  since  the  proprietors  had  reasonable  ground  to  believe  that  they  had  a  common 
interest  in  proving  the  lands  to  be  ancient  inclosures. 

Y  y2 
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Exeh.  of  Pleat,  unlawfully  and  unjustly  agreed  between  the  defendant^  Sir 
6.  Phillips,  and  the  other  proprietors,  to  resist  the  requisi- 
tion of  the  college,  and  to  support  a  defence  to  any  soits^ 
8z;c.  instituted  to  support  the  claim  of  the  college,  and  to 
bear  and  pay  the  costs  of  any  such  suits ;  that  the  college 
did  institute  certain  suits ;  that  the  defendants  resisted^ 
and  maintained,  supported,  &c.  such  defences  and  resist* 
ance ;  that  a  suit  was  instituted  against  the  defendant ; 
that  the  plaintiff  was  retained  and  employed  in  maintain- 
ing and  upholding  the  said  moduses,  in  pursuance  of  the 
said  agreement :  and  that  the  work  and  labour  &c.  in  the 
first  count  mentioned  was  performed  by  the  plaintiff  in 
furtherance  of  the  said  agreement ;  of  all  which  said  pre- 
mises the  plaintiff  had  notice. 

Replication,  that  the  work  was  done  and  the  money 
paid  on  a  good  and  lawful  consideration,  and  that  it  was 
not  officiously,  unlawfully  and  unjustly  agreed  by  and 
between  the  defendant  and  Sir  G.  Phillips,  8z;c.,  to  the 
effect  in  the  said  second  plea  mentioned,  in  manner  and 
form  &c. 

At  the  trial  before  Wightmany  J.,  at  the  last  Spring  As- 
sizes for  the  county  of  Worcester,  it  appeared  that  this  was 
an  action  brought  by  the  plaintiff,  an  attorney,  for  a  share 
of  the  balance  of  his  bill  for  defending  certain  tithe  suits 
relating  to  lands  in  the  parish  of  Tredington,  of  which  the 
defendant  and  others  were  the  proprietors.  The  lands  in 
Tredington  consisted  of  what  were  denominated  the  Old 
and  the  New  inclosures,  the  former  of  which,  from  time  of 
living  testimony,  had  been  exempted  from  the  payment  of 
tithes  in  kind,  there  being  paid  instead  of  them  a  certain 
sum  varying  in  amount,  for  each  of  the  several  farms  within 
the  parish ;  whereas  for  the  New  inclosures  tithes  in  kind 
were  paid,  or  a  composition  entered  into.  In  the  year 
1832,  the  principal,  fellows,  &c.,  of  Jesus  College,  Oxford, 
being  patrons  of  the  living,  and  also  lessees  of  the  tithes. 
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gave  notice  to  the  tenants  and  proprietors  of  the  Old  in-  Ejceh.  of  PUoi, 
closures  to  set  out  their  tithes  in  kind.     In  consequence  -^  '  ^ 

of  this  notice  having  been  given;  the  proprietors  of  land  in  Findow 
Tredington  held  a  meeting  .together  upon  the  subject  of  Paekr. 
this  claim  by  the  college^  and  at  that  meeting  it  was  re- 
solved "that  the  proprietors  do  resist  the  claim  of  the 
college^  and  support  the  present  moduses^  and  that  the  ex- 
penses incurred  in  such  proceedings  shall  be  borne  and 
paid  by  the  proprietors^  in  proportion  to  the  value  of  their 
estates,  and  that  Messrs.  Findon  and  Wood  be  requested 
to  take  such  steps  as  may  be  considered  necessary .*'  This 
resolution  was  signed  by  the  defendant  and  six  other  land- 
owners in  the  parish  of  Tredington.  At  the  time  of  mak- 
ing this  agreement,  it  was  uncertain  whether  the  college 
would  proceed  by  one  or  several  bills  in  equity.  Nine  bills, 
however,  were  subsequently  filed,  and  seven  issues  were 
directed  by  the  Lord  Chief  Baron  to  be  tried  against  the 
occupiers  of  the  diflferent  farms.  These  issues  were  set 
down  for  trial  at  Worcester  Assizes,  and  the  first  of  the 
issues  was  accordingly  tried,  but  during  the  time  that  the 
jury  were  deliberating  upon  the  first  issue,  and  the  second 
was  in  the  course  of  trial,  it  was  agreed  by  the  counsel  on 
both  sides  that  the  result  of  all  the  issues  should  dependnpon 
the  verdict  in  the  first.  The  jury,  however,  being  unable 
to  agree,  were  discharged  without  returning  any  verdict. 
The  plaintiff  afterwards  brought  the  present  action  for  the 
balance  due  to  him  on  his  bill  of  costs.  It  was  objected 
at  the  trial,  that  the  agreement  was  illegal,  as  amounting 
to  maintenance  on  the  part  of  the  different  parties  signing 
it.  The  learned  Judge,  however,  was  of  opinion  that  it 
was  not  illegal ;  that  the  landowners  had  a  common  in- 
terest in  resisting  the  claim  to  tithes,  on  the  ground  that 
the  old  inclosed  lands  had  never  paid  tithes  before ;  and 
he  accordingly  directed  the  jury  to  find  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  non- 
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Bxch,  of  PUas,  guit  or  a  verdict  for  him.     A  rule  having  been  obtained 
1843.  J.      , 

-  accordinglj, 

FlNDON 

••  Talfourd,   Serjt.,    Whitehurst,  and  Buttf  now  shewed 

cause. — The  question  in  this  case  is,  whether  the  conduct 
of  the  defendant  in  attending  the  meeting  and  entering 
into  this  agreement  to  resist  the  claim  of  the  College, 
amounted  in  law  to  maintenance;  and  it  is  submitted  that 
it  did  not.  To  make  this  a  defence,  it  must  be  specially 
pleaded,  Potts  v.  Sparrow  (a) ;  therefore  the  question  does 
not  arise  on  non  assumpsit,  and  the  legality  of  the  agree- 
ment stated  in  the  plea  is  alone  in  question.  The  law  of 
maintenance  is  thus  defined  by  Hawkins,  in  hia  Pleas  of  the 
Crown,  (B.  1,  c.  83,  s.  1) :  '^  Maintenance  is  commonly  taken 
in  an  ill  sense,  and  in  general  seemeth  to  signify  an  «si- 
hwjul  taking  in  hand  or  upholding  of  quarrels,  or  sides, 
to  the  disturbance  or  hindrance  of  common  right.''  The 
doctrine  of  maintenance,  as  laid  down  in  the  ancient  law, 
has  been  since  much  narrowed.  It  is  so  stated  by  BtiUer, 
J.,  in  Master  v.  Miller  (i).  '^  It  is  curious,  and  not  alto- 
gether useless,  to  see  how  the  doctrine  of  maintenance  has 
from  time  to  time  been  received  in  Westminster  Hall.  At 
one  time,  not  only  he  who  laid  out  money  to  assist  another 
in  his  cause,  but  he  that  by  his  friendship  or  interest  saved 
him  an  expense  which  he  would  otherwise  be  put  to,  was  held 
guilty  of  maintenance.  Bro.  Abr.,  tit.  Maintenance,  7,  14, 
17,  &c.  Nay,  if  he  officiously  gave  evidence,  it  Was  main- 
tenance;  so  that  he  must  have  had  a  subpoena,  or  suppress 
the  truth.  That  such  a  doctrine,  repugnant  to  every  honest 
feeling  of  the  human  heart,  should  be  soon  laid  aside,  must 
be  expected.  Accordingly,  a  variety  of  exceptions  were 
soon  made;  and,  amongst  others,  it  was  held,  that  if  a 
person  has  any  interest  in  the  thing  in  dispute,  though  on 
a  contingency  only,  he  may  lawfully  maintain  an  action  on 

(a)  1  Bing.  N.  C.  594 ;  1  Scott,  578.  (6)  4  T.  R.  340. 
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it:  2  Boirs  Abr.  115/'    And  in  Hawkins,  B.  1,  c.  88,  8. 18,  JBrcA.  f^PUat. 
it  is  said,  **  Also  it  seemeth  to  be  agreed,  that  wherever  any  ^  *   ^ 

persons  claim  a  common  interest  in  the  same  thing,  as  in  a  Findon 
way,  churchyard,  or  common,  by  the  same  title,  they  may  Parkbr. 
maintain  one  another  in  a  snit  relating  to  the  same.''  Now 
here  all  these  parties  had  an  interest  in  the  determination 
of  these  issues,  and  had  a  bonft  fide  belief  that  the  &te  of 
one  case  wonld  decide  the  fate  of  all.  That  cannot  be 
maintenance,  for  that  is  an  unlawful  interfering  in  a  cause 
in  which  a  party  has  no  interest  whatever.  This  is  not  a 
case  of  statutable  maintenance,  but  of  maintenance  at  com- 
mon law,  which  Lord  EUkm,  in  Waller  v.  The  Duke  of  Port* 
land  (a),  says  is  not  malum  prohibitum,  but  malum  in  se. 
Therefore,  it  is  an  offence  of  the  mind;  and  it  is  not  com- 
mitted  by  parties  entering  into  an  agreement  to  maintain 
and  defend  each  other  in  a  matter  in  which  they  believe 
their  interest  to  be  identical.  If  a  party  has  the  most 
remote  interest,  he  may  lawfully  interfere. — They  cited 
Bro.  Abr.,  Chose  in  action,  pL  8;  Yin.  Abr.,  Maintenance, 
(P.)  8j  Flighi  v.  Leman{b)y  and  PecheU  v.  fVat9an(c). 
[Lord  Abinger,  C.  B. — Surely  the  old  cases  afe  now  ex- 
ploded. The  sole  question  is,  have  the  parties  an  interest, 
or  do  they  believe  they  have  an  interest,  in  the  action  ?].•*« 

They  were  then  stopped  by  the  Court. 

a 

Kelly,  R.  V.  Bichards,  and  fV.  J.  Alexander,  oontriu — 
It  must  be  admitted  that  many  of  the  older  authorities 
cannot  be  upheld  at  the  present  day;  but  the  law  is 
correctly  laid  down  in  Co.  Lit.  868.  b.;  and  there  it  is 
said  to  be  maintenance,  ''  when  one  maintaineth  the  one 
side  without  having  any  part  of  the  thing  in  the  plea  or 
suit."  [Rolfe,  B.— Surely,  in  a  matter  which  is  con- 
sidered as  criminal,  that  must  mean,  without  having,  or 

(a)  3  Vez.  494.  353. 

(6)  Law  J.  Rep.,  Vol.  1 2,  Q.  B.,  (c)  8  M,  &  W.  091 . 
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£xek,  of  PUa»t  beliemna  himself  to  have^  au  interest.]  '  Conceding  that 

to  be  80^  when  the  facts  of  this  case  are  considered,  it 

will  be  found  that  the  defendant  had  not,    and  could 

not    have    supposed   that    he  had,   a  common   interest 

with  the  other  six  proprietors  who  were  sued ;    for  each 

alleged  modus  varied  in  amount  from  the  others.     [Lord 

Abinger,  C.  B. — Still   the   real   point  in  dispute  in  all 

would  be,  whether  they  were  ancient  inclosures.]     He 

cannot  be  considered  as  having  a  common  interest  with 

the  other  proprietors,  merely  because  he  is  interested  in 

common  with  them  in  establishing  a  particular  fact.     The 

case  of  Oliver  v.  Bakewell  (a)  is  expressly  in  point.     There 

it  was  held  to  be  maintenance  for  parishioners  to  defend 

jointly  a  suit  brought  for  tithes,  and  that  the  defendants 

might  demur  specially  to  a  bill  seeking  a  discovery  of  an 

agreement  to  that  effect.    This  is  an  agreement  between 

these  parties,  not  to  support  one  com\non  interest,  but 

to  support  each  other,  each  of  them  setting  up  different 

defences.    One  defendant  had  no  interest  whatever  in  the 

land  of  the  others.     It  is  not  one  common  defence,  but 

the  defences  were  separate  and  distinct  from  each  other. 

[Lord  Abinger,  C.  B. — ^This  is  an  action  to  recover  the 

balance  due  on  a  general  bill  of  costs  for  all  the  suits,  is  it 

not?     Talfourd,  Seijt.— Yes.]     Still  the  defence  in  each 

was  separate  and  distinct. — They  also  cited  Bac.  M)T., 

Maintenance,  (A). 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  I  will  put  the  case  in  the  most 
naked  form,  for  the  purpose  of  applying  what  I  have  always 
considered  as  a  maxim  of  law  recognised  and  established. 
Suppose  a  man  employs  an  attorney  to  defend  an  action 
in  which  he  has  no  interest,  and  the  attorney  defends  the 
action  accordingly,  does  it  lie  in  the  mouth  of  the  person 

(a)  4  Gwillim  on  Tithei,  1381 ;  2  Eagle,  B56.        • 
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who  employs  him  to  say  he  was  guilty  of  maiDtenance  in  Exeh.  of  Pleas, 
employing  him  ?  Every  man  who  has  been  in  a  Court  of 
law  has  heard  the  maxim  that  a  man  cannot  take  advantage 
of  his  own  wrong.  In  this  case,  however,  I  do  not  resort 
to  that  maxim,  except  to  shew  that  the  present  is  rather  an 
unusual  defence.  This  is  said  to  be  a  case  of  mainten- 
ance at  common  law,  where  an  action  is  brought  against 
a  man  who  admits  himself  to  have  been  a  party  to  the 
contract,  but  alleges  that  he  has  committed  the  crime  of 
maintenance;  and  as  that  allegation  is  to  the  prejudice 
of  another  person,  we  ought  to  hold  him  to  strict  proof 
of  the  fact.  The  plea  alleges  the  agreement  to  be  cor- 
rupt and  illegal;  the  replication  denies  that  it  was  il* 
legal  or  corrupt,  in  the  manner  and  form  alleged  by 
the  plea.  Now  I  do  not  think  that,  in  order  to  deter- 
mine the  question,  we  are  bound  to  look  at  the  ulti- 
mate results  of  the  particular  suits,  but  that  we  ought 
to  see  whether  there  was  any  ground  on  which  the 
parties  making  this  agreement  might  reasonably  suppose 
that  they  had  a  common  interest  in  resisting  the  claim  of 
the  college.  That  claim  was  a  general  claim  of  tithe  in 
kind  from  all  the  defendants ;  the  defences  to  which  would 
depend  upon  the  answers  put  in.  Suppose  the  answer  in 
each  case  claimed  a  distinct  modus  for  the  specific  land 
occupied  by  each  defendant,  and  claimed  it  in  the  exact 
terms  of  a  modus — ^'  from  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary  f'  and  suppose  that  all 
the  parishioners  making  this  agreement  were  satisfied 
that,  as  far  as  the  parol  evidence  was  concerned,  and  as 
far  as  human  memory  could  go  back,  and  ancient  receipts 
could  shew,  they  could  prove  the  payment  of  the  particular 
moduses  on  which  they  meant  to  rely,  far  beyond  the  time 
necessary  in  such  cases.  I  put  this  case  as  being  a  stronger 
one  than  the  present,  because  here  the  opinion  really  en- 
tertained by  these  parties  was,  that  all  the  inclosurea 
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Mxeh.  of  PUoi,  were  of  that  antiquity  as  to  shew  that  the  moduses  had 
^  ^  ^  been  paid  for  enclosed  lands.  If  the  college  could  shew 
FiNDON  that  these  lands  had  once  been  common^  and  had  been  in*  . 
Paakse.  closed  within  the  time  of  legal  memory^  they  would  give  an 
answer  to  all  the  moduses:  in  that  respect  all  the  oc- 
occupiers  and  proprietors  had  a  common  interest,  to  shew 
that  these  lands  were  ancient  inclosures,  or  it  might  turn 
out  that  the  college  was  able  in  some  instances  to  prove 
that  the  lands  were  not  ancient  inclosures,  and  in  others 
that  the  defendant  succeeded  in  proving  the  lands  to  be 
ancient  inclosures.  It  is  a  case  of  the  same  nature  as  if 
they  had  all  claimed  certain  abbey  lands,  because  then  the 
question  would  be  whether  each  could  prove  that  his  lands 
were  of  that  description.  In  that  case  the  issues  would  be 
found  according  to  the  various  proofs  in  the  cases;  but 
still  there  would  be  a  reason  why  they  had  one  common 
interest  in  making  a  common  defence.  If  any  ground  can 
be  fairly  suggested  for  making  this  contract  legal,  we  ought 
to  adopt  it  in  fSeivour  of  the  party  who  makes  the  defence^ 
in  order  to  acquit  him  of  the  imputation  that  he  casts 
upon  himself.  The  contract  does  not  necessarily  imply 
any  thing  that  the  law  calls  maintenance.  The  law  of 
maintenance,  as  I  understand  it  upon  the  modem  con* 
structions,  is  confined  to  cases  where  a  man  impn^rly, 
and  for  the  purpose  of  stirring  up  litigation  and  strife, 
encourages  others  either  to  bring  actions,  or  to  make  de- 
fences which  they  have  no  right  to  make.  I  do  not  like 
to  give  an  opinion  upon  an  abstract  case,  and  therefore  am 
not  desirous  to  consider  it;  but  if  a  man  were  to  see  a 
poor  person  in  the  street  oppressed  and  abused,  and  with- 
out the  means  of  obtaining  redress,  and  furnished  him  with 
money  or  employed  an  attorney  to  obtain  redress  for  his 
wrongs,  it  would  require  a  very  strong  argument  to  con- 
vince me  that  that  man  could  be  said  to  be  stirring  up 
litigation  and  strife,  and  to  be  guilty  of  the  crime  of 
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maintenance:   I  am  not  prepared  to  Bay,  that,  in  modem  Exch,<fPUaM^ 
times,  Courts  of  justice  ought  to  come  to  that  conclusion.  - 

However,  I  give  no  opinion  upon  that  point.    In  this  case       Fikdon 
I  proceed  upon  the  ground,  that  there  was  reasonable      Parkbb, 
evidence  of  a  common  link  of  interest  uniting  the  propri- 
etors of  the  lands  in  question,  at  the  time  they  made  the 
agreement. 

GuBNBT,  B. — When  the  parties  entered  into  this  agree- 
ment, they  seem  to  have  had  reasonable  ground  of  belief 
that  they  had  all  one  common  interest  in  proving  the  lands 
for  which  the  moduses  were  claimed  to  be  ancient  inclo- 
sures ;  and,  being  of  that  opinion,  I  think  it  follows  that 
there  is  nothing  illegal  in  the  agreement,  and,  therefore, 
that  this  rule  must  be  discharged. 

KoLFE,  B. — I  am  of  the  same  opinion.  The  only  hesi- 
tation I  have  had  in  the  case  has  arisen  from  the  fear,  that 
the  indignation  one  feels  against  so  unrighteous  a  defence 
as  the  present  might  lead  me  into  bending  the  law  more 
than  ought  to  be  done.  But  I  think  the  law  here  ap- 
pears to  concur  with  the  honesty  of  the  case.  It  seems 
that,  Jesus  College  being  the  lessees  of  these  tithes,  and 
having  set  up  a  demand  for  payment  of  them  in  kind,  the 
landowners,  not  having  been  accustomed  to  pay  them, 
met  to  consider  what  was  to  be  done.  It  appears  it  was 
stated  at  the  meeting,  that  if  one  modus  failed  the  whole 
must  fail.  That,  perhaps,  was  wrong;  but  if  it  was  the 
bon&  fide  opinion  of  the  proprietors,  and  they  thought  it 
was  something  in  the  nature  of  a  farm  modus,  and  that  it 
was  apportioned  in  different  shares  among  the  different 
landowners  of  the  district,  and  that  they  had  a  common  in- 
terest in  it,  and,  having  formed  that  opinion,  they  entered 
into  this  agreement,  the  only  question  on  these  pleadings 
is,  was  that  or  was  it  not  a  legal  agreement  ?    What  is  the 
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Exch,  of  Pleat,  agreement?  It  is  an  agreement  by  the  proprietors  of  the 
land  to  resist  the  claim  of  the  college  to  the  payment  of 
tithes  in  kind^  and  to  support  the  present  moduses.  I  may 
observe  that  these  parties  were  not,  in  truth,  the  occupiers 
— ^not  the  parties  who  really  were  to  pay  the  tithes,  but  the 
landlords.  But  whatever  may  be  the  law  of  maintenance  in 
modem  days,  and  however  it  is  to  be  restricted,  I  do  not  be- 
lieve that,  in  the  most  stringent  times,  the  act  of  a  landlord 
in  protecting  his  interest  in  lands  in  the  occupation  of  his 
tenants  would  be  called  maintenance,  because  it  is,  in  truth, 
protecting  his  own  actual  reversionary  interest.  Any 
lawful  construction  must  be  placed  upon  this  agreement, 
rather  than  one  that  renders  it  criminal ;  and  the  natural 
construction  is,  that  the  proprietors  supposed  that  all  the 
tenants  would  be  included  in  the  proceeding ;  then,  so  far 
from  their  conduct  being  illegal,  it  is  merely  an  arrange- 
ment, that,  as  there  is  one  proceeding  against  all,  they  will 
pay  in  proportion  to  their  interests.  That  being  the  agree- 
ment entered  into,  and  the  traverse  being  whether  in  truth 
that  agreement  was  or  was  not  illegal,  it  seems  to  me  to  be 
clear  that  it  was  not  illegal,  and  consequently  that  this  rule 
ought  to  be  discharged. 

Bule  discharged. 
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1843. 
Jacobs  v.  Layborn.  ^ v— ^ 

rp  ^  ^  June  10. 

J.  HIS  was  an  action  for  goods  sold  and  deliyered,  tried  Where  a 
before  Cresswell,  J.,  at  the  last  Assizes  for  the  county  of  defendant^?* 
Devon.     The  plaintiflf  having  proved  the  delivery  of  the  ''hom  several 

^  °    "^  -^  qaestions  had 

goods  at  the  house  where  the  defendant  lived,  who  was  been  put  in  Ms 
a  young  lady  residing  with  her  father,  and  the  question  chief,  stated,  in 
being  to  whom  credit  had  been  given,  the  father  was  qu'stlon^puito 
called  as  a  witness  on  the  part  of  the  defendant,  to  shew  *>'raby  the 

plaintiflTs  coun« 

that  the  contract,  if  any,  had  been  made  with  him,  and  not  sei,  who  had 
with  his  daughter.     After  several  questions  had  been  put  he  wSranswer- 
to  him,  the  plaintiff's  counsel  interposed,  and  asked  him  5|^nL*nt4**at?or- 
whether  he  was  not  responsible  to  the  defendants  attorney  ^ey  for  the 

<»       1  It'  -1  •        •       1        i    costs,  and  was 

for  the  costs ;  and,  on  his  answering  the  question  m  the  af-  thereupon  ob- 
firmative,  objected  to  him  as  incompetent.  The  defendant's  incompetent:— 
counsel  contended,  that  the  obiection  came  too  late,  as  the  -'Jf'*''.**^**  ??* 

'  o  '  objection  did 

witness  ought  to  have  been  examined  on  the  voir  dire.  The  not  come  too 
learned  Judge,  being  of  that  opinion,  overruled  the  objec- 
tion, and  the  evidence  was  accordingly  received,  and  the 
defendant  obtained  a  verdict. 

Crowder,  in  Easter  Term,  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  evidence  was  improperly  received ;  citing  Turner 
Y.Pearie{a)  as  an  authority,  that  the  strict  rule  which 
formerly  existed  on  this  subject  had  been  relaxed.  [Parke, 
B. — ^Where  a  witness's  incompetency  is  discovered  acci- 
dentally in  the  course  .of  his  examination,  he  may,  I 
think,  with  propriety  be  objected  to  when  the  discovery 
is  made;  but  where  it  is  known  to  the  opposing  counsel 
from  the  commencement  of  his  examination,  I  think  he 
ought  not  to  be  allowed  to  lie  by  and  take  the  chance  of 
the  evidence  being  in  his  favour,  and  when  he  finds  it  to  be 
unfavourable  to  him,  then  to  take  the  objection.  In  Yard- 
ley  V.  Arnold  (i),  where  this  point  arose,  I  endeavoured  to 

(a)  1  T.  R.  717.  {b)  10  M.  &  W.  141 
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Exeh.  rf  PUat,  bring  back  the  old  practice;  bat  I  consulted  the  other  Judges 


1843. 


upon  the  subject^  and  they  concurred  with  me  in  the  opinion 
I  have  just  expressed.  In  Iktmer  v.  Pearte,  Bulkr,  J.,  says — 
'^  Anciently^  no  doubt^  the  rule  was^  that  if  there  were  any 
objection  to  the  competency  of  the  witness^  he  should  be 
examined  on  the  voir  dire;  and  it  was  too  late  after  he 
was  sworn  in  chief.  In  later  times,  that  rule  has  been  a 
little  relaxed ;  but  the  reason  of  doing  so  must  be  remem- 
bered. It  is  not  that  the  rule  is  done  away,  or  that  it  lets 
in  objections  which  would  otherwise  have  been  shut  out. 
It  has  been  done  principally  for  the  convenience  of  the 
Court,  and  it  is  for  the  furtherance  of  justice.  The  examina* 
tion  of  a  witness,  to  discover  whether  he  be  interested  or 
not,  is  frequently  to  the  same  effect  as  his  examination  in 
chief.  So  that  it  saves  time,  and  is  more  convenient,  to  let 
him  be  sworn  in  chief  in  the  first  instance;  and  in  case  it 
should  turn  out  that  he  is  interested,  it  is  then  time  enough 
to  take  the  objection.^'  But  these  observations  do  not 
at  all  apply  here;  for  Butler,  J.,  is  evidently  speaking  of  a 
case  where  the  disqualifying  circumstance  is  discovered  on 
the  examination  in  chief.  In  Howeli  v.  Lock  {a),  Lord 
EUenboTough  said,  that  if  at  any  time  it  appeared  incident* 
ally  that  the  witness  was  interested,  he  would  strike  out 
his  evidence ;  but  that  he  could  not,  in  cross-examination, 
allow  the  counsel  the  privilege  of  an  examination  on  the 
voir  dire.  Lord  Alinger,  C.  B. — The  rule  suggested  by 
my  Brother  Farke  may  be  quite  right  in  itself;  but  I 
question  the  power  of  the  Judges  to  make  such  a  rule.  I 
do  not  like  to  see  rules  of  practice  continually  altered  ac- 
cording to  the  discretion  of  the  Judges.  If  the  law  or  prac- 
tice be  wrong,  it  would  be  much  better  that  it  should 
be  set  right  by  the  legislature.] — ^The  rule  having  been 
granted, 

Cockbum  and  Montague  Smith  now  shewed  cause. — The 

(a)  2  Camp.  14. 
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objection  to  the  competency  of  the  witness  oaght  to  be  E»ek.  0/  Pleats 
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taken  on  the  voir  dire,  or  at  least,  if  allowed  to  be  taken 
during  the  examination  in  chief,  it  should  be  as  soon  Jacobs 
as  his  incompetency  is  discovered,  which  in  this  case  must  Laybobk. 
have  been  long  before  the  objection  was  taken.  The  old 
rule  was,  that  the  objection  must  be  taken  on  the  voir  dire. 
That  rule  has  undoubtedly  been  relaxed  in  many  instances, 
for  the  sake  of  convenience,  where  a  witness  has  turned 
out  to  be  incompetent  from  circumstances  disclosed  in  his 
examination  in  chief.  But  it  has  never  been  held  that  a 
party,  who  knows  from  the  outset  that  a. witness  is  inter- 
ested, may  lie  by  and  take  the  chance  of  the  evidence  being 
in  his  favour,  and  object  to  his  competency  when  he  finds  it 
is  against  him.  The  decision  in  Turner  v.  Pearie  (a)  shews^ 
that  a  party  cannot  object  to  the  competency  of  a  witness 
at  any  stage  of  his  examination;  and  BuBer,  J.,  there 
says,  '^  It  is  not  that  the  rule  is  done  away,  or  that  it  lets 
in  objections  that  would  otherwise  be  shut  out.''  And  the 
Courts  have  of  late  shewn  a  disposition  to  return  to  the 
strictness  of  the  old  rule.  In  Dewdney  v.  Palmer  {b),  it  was 
held  that  the  proper  time  to  object  to  the  witness  was  on  his 
being  called  on  the-  voir  dire,  and  that  evidence  could  not 
afterwards  be  adduced  to  shew  his  incompetency.  There 
the  Court  said,  that  the  regular  way,  although  in  some  in- 
stances it  had  been  improperly  departed  from,  was  to  make 
this  objection  on  the  voir  dire,  when  other  evidence  might 
have  been  called,  if  necessary,  to  prove  the  competency, 
and  then,  ift  the  incompetency  were  established,  an  oppor- 
*tttnity  would  be  a£forded  to  the  plaintiff  of  proving  his  case 
by  other  evidence.  In  Yardley  v.  Arnold  (c),  Parke,  B., 
says,  *'  I  cannot  help  wishing  very  much  that  it  was  esta- 
blished as  the  regular  practice,  that  when  once  a  witness 
is  sworn,  no  questions  should  be  put  to  him  in  order  to 
raise  objections  to  his  competency;  I  think  all  such  should 

(a)  1  T.  R,  719.  (b)  4  M.  &  W.  664.  (c)  10  M.  &  W.  141. 
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Sxeh.  of  Pleas,  bc  put  to  him  OH  the  voir  dire,  and  that  when  once  sworn 
in  chief,  his  competency  should  be  taken  for  granted/'  In 
Hartshome  v.  Watson  (a),  Tindaly  C.  J.,  says,  *'  I  think 
this  man  was  not  an  interested  witness;  but  if  he  were, 
the  objection  should  have  been  taken  on  the  voir  dire/^ 
And  in  WolUuton  v.  HakewiU  {b\  the  same  learned  Judge 
says,  "  In  the  present  instance,  where  it  is  manifest 
from  the  evidence  brought  forward,  that,  if  asked  the 
question,  the  witness  must  have  given  such  an  answer  as 
would  have  shewn  her  competency,  we  think  we  ought  not 
to  yield  to  the  •  objection,  when  the  opposing  party  has 
waived  the  proper  time  and  manner  allowed  by  law  for 
raising  it/'  Now  here  the  question  might  have  been 
asked  in  the  first  instance.  It  is,  however,  not  necessary  to 
go  the  length  of  saying  that  the  objection  should  be  taken 
on  the  voir  dire ;  at  all  events  it  ought  only  to  be  open  to 
a  party,  where  facts  are  disclosed  for  the  first  time,  which 
shew  that  the  witness  is  interested;  the  party  ought  not  to 
be  allowed  to  lie  by  until  he  finds  the  evidence  pinches,  and 
then  make  his  objection.  [Rolfey  B. — ^If  you  once  admit 
the  principle  that  the  objection  may  be  taken  at  any  other 
time  than  on  the  voir  dire,  I  do  not  see  how*  you  can 
object  to  its  being  taken  at  any  time.]  In  all  the  au- 
thorities, it  is  laid  down  that  the  law  of  the  land  is,  that  the 
objection  should  be  taken  on  the  voir  dire,  but  that  in 
practice  it  has  been  sometimes  allowed  afterwards,  where  it 
has  subsequently  turned  out  that  the  witness  is  interested, 
to  meet  the  justice  of  the  case.  [Rolfe,  B. — Does  it  neces- 
sarily follow  that  the  examination  on  the  voir  dire  is  to ' 
precede  the  examination  in  chief?  May  it  not  be  that, 
as  soon  as  his  interest  is  discovered,  in  order  to  deter- 
mine whether  he  is  competent  or  not,  his  examination  in 
chief  to  the  jury  may  be  stopped,  and  a  separate  examin- 
ation, under  the  name  of  voir  dire,  be  instituted  by  the 

(a)  5  Bing.  N.  C.  477;  7  Scott,  494. 
ip)  3  Scott,  N.  R.  593;  3  Man.  &  G.  297. 
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Judge?      It  may  be^  that^  whenever  an  examination  is  Esch.o/Pieoi, 
stopped  by  an  objection  of  this  nature,  the  Judge  may  '  ^ 

have  the  witness  sworn  on  the  voir  dire,  to  answer  "  all  Jacobs 
such  questions  as  the  Court  shall  demand  of  him/'  in  Laybokn. 
order  to  examine  him  as  to  his  competency.  That  would 
still  be  an  examination  on  the  voir  dire,  though  subse- 
quent to  the  commencement  of  the  examination  in  chief.] 
There  is  no  case  which  shews  that  that  has  ever  been 
done.  [Lord  Abinger,  C.  B. — ^Nor  is  there  any  authority 
against  its  being  done.]  The  recent  cases  have  shewn, 
and  the  Courts  have  intimated,  that  the  practice  which  for 
some  time  prevailed  is  not  to  be  followed,  but  that  the 
strict  rule  is  rather  to  be  adhered  to. 

Crowder  and  Greenwood,  in  support  of  the  rule. — The 
case  of  Yardley  v.  Arnold  is  in  truth  an  authority  against 
the  defendant ;  for  although  Parke,  B.,  expressed  himself  in 
favour  of  an  adoption  of  the  former  strict  rule,  he  admitted 
the  practice  to  be  otherwise,  and  rejected  the  witness  on 
its  turning  out  that  she  was  interested,  after  she  had  been 
sworn  in  chief.  In  an  old  case,  Needham  v.  Smith  {a), 
which  occurred  in  1704,  and  which  was  an  appeal  from  the 
Bolls,  it  was  objected  to  the  evidence  of  one  Norris,  a  wit- 
ness examined  in  the  cause,  and  read  at  the  hearing  at  the 
Bolls,  that  since  that  hearing,  in  answer  to  a  bill  exhi- 
bited against  him,  he  had  confessed,  that  on  the  day  on 
which  he  was  examined  he  took  a  bond  of  the  plaintiff, 
that,  if  the  plaintiff  recovered  the  estate,  he  would  convey 
part  of  it  to  him :  and  it  was  held  by  Lord  Keeper  King, 
assisted  by  Holt,  C.  J.,  and  Powell,  J.,  that  the  answer 
ought  to  be  read:  and  the  Lord  Keeper  there  says,— 
'^  Though  a  witness  is  examined  an  hour  together  at  law, 
if  in  any  part  of  his  evidence  it  appears  that  he  was  a 
party  interested,  the  Court  will  direct  the  jury,  that  he  is 

(a)  2  Vernon,  463. 
VOL.  XI.  Z  Z  M.  W. 
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BMh.  of  PUoi,  no  witness,  nor  any  regard  to  be  had  to  his  evidence,** 
And  on  the  trial  of  Lord  Lovai  (a),  where  a  witness  who 
had  been  sworn  in  chief  was  objected  to  by  the  prisoner  as 
incompetent,  and  had  denied  the  fact  on  which  his  incom- 
petency was  supposed  to  rest.  Lord  Hardwickey  who  acted 
as  Lord  High  Steward,  held  that  the  prisoner  might  call 
witnesses  to  contradict  him,  saying,  ''It  has  been  fre- 
quently done  after  a  witness  has  been  sworn  in  chief.  At 
the  trial,  when  a  witness  is  tendered  by  the  plaintiff  to  be 
sworn,  the  oath  to  give  evidence  in  chief  is  administered  to 
him,  unless  the  defendant  makes  an  objection  to  his  com- 
petency, and  then  he  may  be  examined  touching  that  ob- 
jection on  a  voir  dire;  but  after  the  witness  has  been 
sworn  in  chief,  if  any  objection  is  then  made  to  him,  he 
may  be  asked  the  same  question  by  virtue  of  his  oath  in 
chief  as  he  might  have  been  asked  upon  a  voir  dire.  I 
have  known  it  done  both  ways.*'  [They  were  then  stopped 
by  the  Court.] 

Lord  Abinger,  C.  B. — ^I  am  of  opinion  that  this  rule 
ought  to  be  made  absolute.  The  plaintiff's  counsel  have 
furnished  us  with  a  proof  of  the  antiquity,  at  least,  of.  the 
practice  contended  for  by  them.  They  have  shewn  that 
it  has  been  recognised  by  the  high  authority  of  Lord 
King,  assisted  by  those  other  learned  Judges  who  sat  with 
him  on  that  occasion,  and  confirmed  afterwards  by  the 
opinion  of  Lord  Hardwicke,  one  of  the  greatest  Judges 
who  ever  presided  in  this  country,  not  only  on  the  law,  but 
on  the  reason  of  the  law.  To  this  I  can  add  the  testimony 
of  my  own  experience,  which  has  been  of  more  than  forty 
years,  that,  whenever  a  witness  was  discovered  to  be  incom- 
petent, the  Judge  always  struck  the  evidence  which  he 
had  given  out  of  his  notes.  I  have  known  both  Lord  El- 
Unborough  and  Mr.  Baron  Bayley  erase  whole  pages  in  this 
way;  and  it  was  not  the  practice  to  swear  the  witness  on 

(a)  18  How.  State  Trials,  596. 


.-H 
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the  voir  dire,  nnless  specially  required  by  the  party  against  Bxch,  o/pieas, 
whom  he  appeared.  It  is  a  very  singular  thing,  that  I  do 
not  recollect  a  case  ever  occurring  before  Lord  Kenyon^  in 
whose  time  I  was  in  the  habit  of  constantly  attending  the 
Courts,  in  which  a  witness  was  sworn  on  the  voir  dire : 
and  it  very  seldom  happened  in  the  time  of  Lord  Elkn* 
borough,  although  of  late  years  the  practice  seems  to  have 
become  more  frequent.  In  Courts  of  equity,  also,  it  is  every 
day's  practice  to  object  to  a  witness  as  incompetent,  when- 
ever his  incompetency  appears;  there  is  no  examination 
on  the  voir  dire ;  and  it  certainly  may  be  said,  that  the 
danger  spoken  of  by  the  defendant's  counsel  in  this  case, 
of  a  party  withholding  his  objection  till  he  sees  a  favour- 
able opportunity  for  making  it,  cannot  arise  in  those  courts, 
as  the  evidence  is  kept  secret,  so  that  the  party  who  would 
make  the  objection  if  .he  could  might  not  know  when  to 
take  it.  Still  the  same  inconvenience  would  exist  more 
or  less;  and  it  might  well  be  said,  that,  if  a  party  knew  of 
any  objection  to  the  witness,  he  ought  to  state  it  at  once. 
The  reason  of  the  practice  rests  on  this  ground, — the  law 
will  not  allow  a  verdict  to  stand  which  has  been  obtained 
on  the  evidence  of  a  person  whom  the  rules  of  law  have 
declared  incompetent  to  give  evidence.  Historians  and 
others  may  receive  all  kinds  of  evidence  of  facts,  hearsay 
as  well  as  any  other;  but  with  juries  it  is  otherwise,  for  the 
law  (whether  wisely  or  not  it  is  unnecessary  to  discuss) 
excludes  all  testimony  that  it  considers  dangerous.  Sup- 
pose, for  instance,  a  verdict  obtained  on  such  illegal  testi- 
mony were  questioned  by  means  of  a  bill  of  exceptions, 
would  it  not  be  set  aside?  There  is  no  statute  which 
says  that  the  incompetency  of  a  witness  must  be  deter- 
mined by  an  examination  on  the  voir  dire ;  when  a  man 
is  examined  on  the  voir  dire,  the  examination  is  only  to 
satisfy  the  conscience  of  the  Judge,  the  jury  having  no- 
thing to  do  with  it.  Now  a  witness  may,  on  his  examina- 
tion on  the  voir  dire,  appear  perfectly  competent ;  and  the 

zz2 
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Bxch.ofPleaif  circumstance  shewing  him  not  to  be  so  may  appear  after- 
^^^'  ^  wards.  Suppose,  for  instance,  a  man  examined  on  the  voir 
dire  were,  in  answer  to  questions  put  to  him,  to  swear  dis- 
tinctly that  he  had  never  been  convicted  of  felony  or  per- 
jury, he  is  then  prim&  facie  competent,  and  is  sworn  in 
chief;  but  while  his  examination  is  being  proceeded  with^ 
the  attorney  for  the  party  against  whom  he  appears  goes 
away,  and  fetches  the  record  of  his  conviction — is  not  the 
opposite  counsel  to  be  permitted  to  question  him  anew 
as  to  that  conviction?  So,  in  any  other  case,  I  do  not 
see  why  counsel  should  be  restrained  from  inquiring  at 
any  moment  into  the  witness's  competency ;  and,  if  they 
see  that  he  is  swearing  falsely,  excluding  his  testimony  if 
they  can.  A  counsel  who  knows  of  an  objection  to  the 
competency  of  a  witness  may  very  fairly  say,  "  I  will  lie  by, 
and  see  whether  he  will  speak  the  truth ;  if  he  does  not^  I 
will  exclude  his  evidence.^'  I  see  no  hardship  or  injustice 
at  all  in  that  course.  In  short,  there  is  ample  authority  to 
shew  that  the  ancient,  if  not  universal,  practice  has  been  to 
allow  objections  of  this  kind  to  be  taken  as  was  done  in  this 
case;  and  whatever  new  lights  may  be  devised  for  the  forma- 
tion of  new  rules,  we  will  for  the  present  apply  the  old  one, 
for  this,  among  other  reasons, — that,  if  a  new  rule  be  desir- 
able, it  ought  not  to  have  an  ex  post  facto  operation.  Indeed, 
in  the  cases  which  have  been  cited  as  authorities  for  an  alter- 
ation in  this  respect,  the  existing  practice  is  expressly  re- 
cognised and  acted  on,  and  those  cases  only  amount  to  the 
dicta  of  certain  Judges,  that,  in  their  opinion,  it  ought  to 
be  altered.  I  think,  also,  that  there  is  much  weight  in 
the  observation  of  my  Brother  Rolfe,  that  the  question  of 
competency  is  not  for  the  jury;  so  that,  in  every  case 
where  any  question  is  raised  about  it,  there  ought  properly 
to  be  an  inquiry  made  of  the  witness,  who  should  be  sworn 
"  to  make  true  answer  to  all  such  questions  as  the  Court 
should  demand  of  him;''  in  other  words,  that  an  examin- 
ation on  the  voir  dire  may  be  instituted  atany  psrtol    of 
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the  examination.     For  the  sake  of  convenience^  it  is  the  B*ch.  of  Pieas, 
usual  practice  to  swear  him,   in  the  first  instance,   to     ^     ^      ^ 
give  his  evidence  in  the  cause,  and  the  peculiar  form  of       Jacobs 
the  oath  administered  on  the  voir  dire  arises  from  the  cir-      Layborn. 
cumstance,  that  the  points  to  which  the  witness  is  about 
to  be  examined  are  not  evidence  in  the  cause.    It  may  be 
very  proper  to  interpolate  that  oath  at  any  period  of  the 
examination  of  the  witness  that  justice  may  require,  and 
this  consideration  will  reconcile  all  the  difficulties  which 
have  been  raised. 


BoLFE,  B. — I  am  of  the  same  opinion.  I  think  the  term 
'^examination  on  the  voir  dire"  may,  as  I  have  already 
observed,  mean  a  separate  examination,  in  order  to  ascer- 
tain the  competency  of  the  witness ;  and  the  relaxation  of 
the  old  rule  may  mean  merely  that  the  formal  oath  upon 
the  voir  dire  has  been  dispensed  with.  As  to  a  practice 
being  ancient  or  modem,  the  phrase  appears  to  be  very 
ambiguous. 

Rule  absolute. 
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Bjch,  of  Pleat, 
1843. 


The  Attorney-General  r.  Trueman  (a). 

A  WRIT  of  extent,  tested  the  15th  of  July,  1841,  having 

issued  against  Samuel  Harrison  Armitage  for  a  debt  of 

6992/.  16s,  bd.,  for  excise  duty  on  malt  by  him  made  in 

Great  Britain,  and  charged  upon  him  between  the  Ist  of 

January  and  the  21st  of  May,  1841,  a  commission  issued, 

directed  to  the  sheriff  of  Lancashire,  to  ascertain  what 

goods,  &c.  he  the  said  S.  H.  Armitage  had  in  the  said 

sheriff's  bailiwick;  and  an  inquisition  was  accordingly  taken^ 

and  a  return  was  made  to  it,  which  found  amongst  other 

wtSf'ordcr  tilings  as  follows  :— That  the  said  S.  H.  Armitage  was,  on 

the  day  of  is  suing  the  writ,  possessed,  as  of  his  own  proper 

goods  and  chattels,  of  divers,  to  wit,  1353  loads  of  malt, 

then  in  the  custody  of  the  Rochdale  Canal  Company,  in 

in  question,  ^^^^^  warehouses  at  Manchester :  that  the  said  last-men- 
after  being  ma-  ' 

nufactured,  had  tioncd  goods  were  of  the  value  of  £2916 :  that,  on  the  29th 

had  the  duty  ._ 

'     of  March  last,  the  said  S.  H.  Armitage  did  order  the  said 
Rochdale  Canal  Company  to  transfer,  and  the  said  Com- 
?**  ^*ted\***^'^  P*^5^  ^^  ^^^^^  books  did  transfer,  certain  part,  to  wit,  1254 
'     '  of  the  said  loads  of  malt,  into  the  name  of  one  Michael 

Trueman,  a  corn-factor  at  Manchester  aforesaid,  for  the 
purpose  of  being  sold  by  the  said  M.  Trueman,  for  and  on 
account  of  the  said  S.H.  Armitage;  and  that  the  said  S.  H. 

exchange  drawn 
by  A.,  and  that 

the  malt  was  to  be  hdd  by  him  as  a  pledge  for  the  payment  of  them,  and  in  case  the  bifls 
were  not  paid,  he  was  then  to  be  at  liberty  to  sell  the  malt ;  that  the  bills  first  accepted 
were  renewed,  but  before  the  renewed  bills  became  due  the  malt  was  seized: — Held,  that  the 
malt  was  seizable  in  the  hands  of  the  defendant,  under  28  Geo.  3,  c.  37,  s.  21,  as  goods  in  the 
custody  orposeeenon  of  a  person  in  trust  for  the  maker,  chargeable  with  duties  of  excise  in 
arrear  and  owing  from  such  maker,  such  goods  having  been,  whilst  in  the  hands  of  A.,  liable 
not  only  for  the  specific  duties  chargeable  upon  them,  (which  had  been  paid),  but  for  other  duties 
for  which  A.  was  responsible  at  that  time,  and  remaining  so  at  the  time  of  the  seizure. 

Quare,  whether  goods  chargeable  with  excise  duties  under  7  &  8  Geo.  4,  c.  53,  s.  28,  depo- 
sited with  a  person  as  a  pledge  for  acceptances  given  by  him  to  the  maker,  before  the  pasung 
of  4  &  5  Vict.  c.  20,  by  which  the  section  of  the  former  act  imposing  the  duties  was  repealed, 
and  similar  duties  imposed,  were  liable,  since  the  passing  of  that  act,  to  be  seized  in  the  hands 
of  the  pledgee. 

(a)  This  case  was  decided  in  last  Hilary  Term  {Jan,  90),  but  was  un- 
avoidably postponed. 


A  writ  of  ex- 
tent having 
issued  against 
A.,  a  malt- 
ster, for  a  debt 
due  to  the 
Crown  fipom 
him  for  duties 
on  malt,  a  cargo 
of  malt  was 
seized  under  it 
in  the  hands  of 
the  defendant. 
The  defendant 
being  allowed 


to  state  his  in- 
terest in  the 
goods,  alleged 
by  his  plea 
that  the  malt 


charged  upon  ity 
and  that  such 
duty  was  paid ; 


A.,  the  maker, 
with  the  defend, 
ant,  upon  a 
contrslct  with 
him,  that  he 
was  to  accept 
certain  bUls  of 
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Armitage  did,  in  the  said  month  of  March,  draw,  and  the  Sxck.  of  puom^ 
said  M.  Trueman  did  then  accept,  certain  bills  of  exchange  *  ^ 

for  the  amount  of  £2380,  for  and  on  account  of  the  said  Att.-Gbn. 
goods  and  chattels ;  and  it  was  then  agreed  between  the  Tkubman. 
said  M.  Trueman  and  S.  H.  Armitage,  that  the  said  bills 
should  be  renewed  from  time  to  time  until  the  said  goods 
and  chattels  should  be  so  sold  as  aforesaid,  or  that  the  said 
S.  H.  Armitage  should  provide  funds  for  the  due  payment 
of  the  .same  bills,  when  the  same  became  due :  and  the 
jurors  aforesaid  further  find,  that  when  the  same  bills  be- 
came due,  the  same  bills  were  taken  up  and  paid  by  the 
said  M.  Trueman,  and  that  the  said  S.  H.  Armitage  did 
repay  the  said  M.  Trueman  the  amount  of  the  said  bills 
so  paid  as  aforesaid,  and  did  then,  to  wit,  in  the  month  of 
June,  in  the  year  1841,  draw,  and  the  said  M.  Trueman 
did  then  accept,  certain  other  bills  of  exchange  to  the  said 
amount  of  £2380,  and  that  the  said  bills  of  exchange  are 
still  unpaid,  the  same  not  being  yet  due  and  payable;  and 
that  the  said  Michael  Trueman  claims  a  lien  upon  the  said 
goods  and  chattels,  for  the  said  sum  of  £2380,  and  for 
98/.  5tf.  hd.  for  his  charges  in  that  behalf  expended  in  and 
upon  the  said  goods  and  chattels. 

To  this  return  the  defendant  pleaded,  that  the  said  S.  H. 
Armitage,  long  before  the  issuing  of  the  said  writ  of  extent, 
to  wit,  on  the  1st  March,  1840,  and  thence  continually  until 
the  issuing  of  the  said  writ,  to  wit,  at  Wakefield,  in  the 
county  of  York,  carried  on  business  in  partnership  with  one 
Matthew  Dodgson,  as  sellers  of  malt;  that  the  defendant  was 
a  corn-factor,  and  that  before  the  issuing  of  the  writ,  to  wit, 
on  the  19th  of  March,  1841,  the  said  Armitage  &  Dodg- 
son, as  such  co-partners,  were  possessed  of,  amongst  other 
quantities,  the  said  1254  loads  of  malt  in  the  inquisition  men- 
tioned, and  being  so  possessed,  they,  before  the  issuing  of  the 
writ,  to  wit,  on  the  day  and  year  last  aforesaid,  at  &;c.,  in  the 
regular  course  of  their  trade  as  sellers  of  malt,  consigned 
the  same  1254  loads  of  malt  to  the  said  M.  Trueman,  as 
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Exch,  of  PUa»t  sucli  factor^  to  be  by  him  sold  on  tbeir  account^  for  com- 


1843. 


mission  and  reward  to  him  in  that  behalf^  upon  and  sub- 
Att.-Gbn.  ject  to  certain  terms  and  instructions  hereinafter  in  that 
Trdeman.  behalf  mentioned ;  that  is  to  say^  the  said  S.  H.  Armitage 
and  M.  Dodgson  then  and  there  delivered  the  said  1254 
loads  of  malt  to  certain  carriers^  to  wit^  the  said  Bochdale 
Canal  Company^  in  the  said  inquisition  mentioned^  to  be 
carried  and  conveyed  by  the  said  Rochdale  Canal  Com- 
pany f5rom  a  certain  place^  to  wit,  from  Wakefield  afore- 
said, to  a  certain  other  place,  to  wit,  to  Manchester  afore- 
said, and  there,  to  wit,  at  Manchester  aforesaid,  to  be  by 
the  said  Canal  Company  held  and  received  into  store,  to 
the  order  of  the  said  M.  Trueman,  at  a  certain  warehouse  of 
the  said  Rochdale  Canal  Company ;  and  the  said  Rochdale 
Canal  Company,  long  before  &c.,  to  wit,  on  the  said  19th 
March,  1841,  accordingly,  to  wit,  then,  had  and  received 
the  said  1254  loads  of  malt  as  aforesaid,  and  carried  them 
as  aforesaid,  and,  to  wit,  on  the  day  and  year  last  aforesaid, 
to  wit,  at  Manchester  aforesaid,  placed  them  in  store  at 
the  same  warehouse,  to  the  order  of  the  said  M.  Trueman, 
and  then  and  there  gave  notice  thereof  to  the  said  M. 
Trueman,  and  then  and  there  agreed  with  the  said  M. 
Trueman  to  hold  the  same  for  him;  and  the  said  Rochdale 
Canal  Company  did,  from  thenceforth  until  the  time  of 
the  seizure  of  the  said  1254  loads  of  malt,  under  the  said 
writ  of  extent,  as  in  the  said  inquisition  mentioned,  at  the 
said  warehouse,  hold  the  same  as  the  bailees  and  servants 
of  the  said  M.  Trueman,  and  for  him,  for  reward  to  them 
in  that  behalf.  And  the  said  M.  Trueman  further  says, 
that  the  said  1254  loads  of  malt  were  so  consigned  by  the 
said  Armitage  &  Dodgson  to  him  as  such  factor,  upon 
certain  terms  and  with  certain  instructions ;  viz.  that  he 
the  said  M.  Trueman  should  hold  the  same  for  two  months 
from  the  date  of  the  receipt  of  the  same  into  store  as 
aforesaid ;  that,  on  the  expiration  of  that  period,  the  said 
Armitage  &  Dodgson  should  either  instruct  him  to  sell 
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the  same,  or  else  give  him  notice  that  they  would  furnish  Exek.  tf  Piea*, 
him  with  cash  to  meet  their  drafts,  being  the  biDs  of 
exchange  in  the  inquisition  mentioned,  and  which  drafts 
were  to  be  drawn  on  and  accepted  by  him  as  such  factor, 
on  account  of  the  said  malt,  so  as  to  prevent  him  the  said 
M.  Trueman  from  being  under  cash  advance  on  the  same : 
to  which  said  terms  he  the  said  M.  Trueman  agreed,  and 
then  and  there  accepted  the  said  consignment,  and  the  said 
1254  loads  of  malt,  on  and  subject  to  the  said  agreement. 
The  plea  then  stated,  that  Armitage  &  Dodgson,  in  pursu- 
ance of  the  agreement,  drew,  and  the  defendant  accepted, 
on  account  of  the  said  1254  loads  of  malt  so  consigned 
to  him,  and  as  an  advance  to  Armitage  &  Dodgson  by 
him  the  said  M.  Trueman,  as  such  factor,  thereupon  made, 
divers,  to  wit,  three,  bills  of  exchange,  (the  dates  and 
amounts  of  which  were  stated),  and  having  accepted  those 
bUls,  delivered  them  to  Armitage  &  Dodgson.  It  then 
went  on  to  state,  that, when  the  bills  became  due,  they  were 
renewed  from  time  to  time ;  and  that  neither  of  the  last- 
mentioned  three  bills  of  exchange  so  accepted  on  renewal 
of  the  said  first-mentioned  bills  became  due  or  payable  until 
after  the  teste  or  issuing  of  the  said  writ  of  extent,  and 
that  the  said  three  last-mentioned  bills,  being  negotiable, 
were,  to  wit,  before  and  at  the  time  of  the  issuing  of  the 
writ,  and  from  thence  until  the  payment  thereof  by  True- 
man  as  thereinafter  mentioned,  outstanding  in  the  hands  of 
third  parties,  being  holders  for  value,  and  that  the  said  M. 
Trueman  had  since  been  obliged  to  pay,  and  had  paid,  the 
same  to  the  holders  thereof  when  they  became  due ;  and 
that,  at  the  time  of  the  issuing  of  the  extent,  the  said  1254 
loads  of  malt  so  consigned  as  aforesaid  remained  in  his 
hands  and  possession.  It  then  alleged,  that  the  said  M. 
Trueman  had  never  been  reimbursed  in  respect  of  the  pay- 
ment of  those  bills  by  Armitage  &  Dodgson ;  that  the  1254 
loads  of  malt  so  consigned  as  aforesaid,  and  so  held  by  him 
into  store,  were  the  same  1254  loads  in  the  inquisition 
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Exch.  of  PUasf  mentioned ;  and  that  no  duties  whatever  were  due  to  the 
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Crown  in  respect  of  this  particular  quantity  of  malt, 
but  that  the  duties  thereon  had  been  duly  and  regularly 
paid:  and  then  the  plea  concluded  with  the  traverse, 
^'  without  this  that  the  said  S.  H.  Armitage,  in  the  said 
writ  of  extent  named,  was,  on  the  day  of  the  issuing*  the 
said  writ  of  extent,  possessed,  as  of  his  own  proper  goods 
and  chattels,  of  the  said  1264  loads  of  malt,  parcel  of  the 
said  1353  loads  of  malt,  then  in  the  custody  and  care  of 
the  Bochdale  Canal  Company,  or  any  part  thereof,  as  in 
the  said  inquisition  is  supposed,  and  this  the  said  M.  True- 
man  is  ready  to  verify/' 

To  this  the  Crown,  availing  itself  of  its  privilege,  pleaded 
several  replications,  but  the  fourth  only  was  material; 
which  stated,  that,  before  and  at  the  times  thereinafter 
mentioned,  and  from  thence  until  the  issuing  of  the  ex- 
tent, the  said  1254  loads  of  malt  in  the  plea  and  inquisi- 
tion mentioned  were  goods  and  commodities  for  and  in 
respect  of  which  a  certain  duty  of  excise  was  and  is  by 
law  imposed,  to  wit,  at  &c.;  and  that  the  said  S.  H.  Armi- 
tage,  during  all  that  time,  was  a  person  carrying  on  the 
said  trade  and  business  of  a  maltster  and  maker  of  malt, 
in  respect  of  which  said  trade  and  business  the  said  duty 
of  excise  was  and  is  by  law  imposed  as  aforesaid,  to  wit,  at 
&c. ;  and  that  the  said  1254  loads  of  malt  in  the  said  plea 
mentioned,  so  being  such  goods  and  commodities,  and  the 
said  S.  H.  Armitage  so  being  then  and  there  a  person 
carrying  on  such  trade  and  business,  in  respect  of  which 
the  said  duty  of  excise  then  and  there  was  and  is  by  law 
imposed  as  aforesaid,  the  said  1254  loads  of  malt  in  the 
said  plea  mentioned  were,  heretofore  and  long  before  the 
issuing  of  the  said  writ  of  extent,  to  wit,  on  the  1st  of 
January,  1841,  and  from  thence  for  a  long  time,  to  wit, 
until  the  21st  of  May  in  the  same  year,  in  the  custody 
and  possession  of  him  the  said  S.  H.  Armitage,  to  wit,  at 
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and  the  said  Attomey-Gteneral,  on  behalf  of  her  Majesty, 
farther  says,  that,  daring  the  time  of  the  said  custody  and  Att.-Gbn. 
possession  of  the  said  S.  H.  Armitage  of  the  said  1254  t&ubman. 
loads  of  malt,  certain  duties  of  excise,  amounting  to  a 
large  sum  of  money,  to  wit,  JS6992,  became  then  and  there 
chargeable,  and  were  then  and  there  charged  upon,  and  in 
arrear  and  owing  from,  the  said  S.  H.  Armitage,  so  car- 
rying on  the  trade  and  business  of  a  maltster  and  maker 
of  malt,  in  respect  of  which  the  duty  of  excise  is  by  law 
imposed,  as  and  for  the  duties  of  excise  on  malt  by  him 
before  that  time  made  in  Great  Britain,  in  manner  and 
form  as  in  the  said  writ  of  extent  aUeged.  It  then  stated, 
that  the  duty  so  charged  upon  and  owing  by  Armitage 
remained  unpaid,  by  reason  whereof,  and  by  force  of  the 
statute,  the  said  1254  loads  of  malt  were,  and  still  remained 
at  the  time  of  the  issuing  of  the  extent,  subject  and  charge- 
able with  the  said  sum  of  JS6992,  so  due  to  her  Majesty 
by  the  said  S.  H.  Armitage  as  and  for  the  said  last-men- 
tioned duties. 

General  demurrer  (a),  and  joinder  in  demurrer. 

Kelly  argued  in  support  of  the  demurrer,  (Jan.  26). — ^The 
question  is,  whether,  under  the  24th  section  of  4  &  5  Vict, 
c.  20,  the  Crown  has  a  right  to  follow  this  malt  into  the 
hands  of  a  factor,  who  has  received  it  under  such  an  agree- 
ment, and  made  advances  upon  it,  and  acquired  authority 
to  sell  it  for  the  purpose  of  reimbursing  himself  those  ad- 
vances. It  is  hoped  that  the  Court  will  not  affirm  the  right 
of  the  Crown  to  such  an  extent,  as  the  consequence  would  be 
that  the  malt  trade  could  no  longer  be  carried  on ;  for  it 
could  not  be  carried  on  without  such  advances  being  made, 
and  no  factor  will  ever  make  advances,  if  he  finds  he  has 
no  security  from  the  possession  of  the  malt  against  any 

(0)  The  Crown  not  being  within  the  statutes  as  to  special  demurrers. 
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Bxch,  of  PUat,  debt  which,  unknown  to  the  factor,  may  have  become  doe 
to  the  Crown  from  the  maltster  while  the  malt  may  have 
been  in  his  possession. 

But  before  that  question  arises,  there  is  a  point  which 
may  render  the  determination  of  it  unnecessary.  The  stat. 
4  &  5  Vict.  c.  20,  s.  24,  under  which  this  claim  is  made, 
provides  that  all  goods  and  commodities,  subject  to  duties 
of  excise,  and  all  materials,  machinery,  vessels,  and  imple- 
ments used  in  the  manufacture,  shall  be  liable  for  all  du- 
ties, arrears,  and  penalties  incurred  whilst  in  the  posses- 
sion of  the  trader,  with  a  proviso,  that  where  the  duty  has 
been  paid,  and  where  the  goods  have  been  sold  and  deli- 
vered in  the  fair  and  ordinary  course  of  trade,  that  liability 
is  to  cease. 

Now,  by  the  23rd  section  of  that  act,  the  former  act, 
7  &  8  Geo.  4,  c.  53,  under  which  the  same  claim  might 
have  been  made  under  similar  circumstances,  was  repealed; 
and  at  the  time  when  this  statute  came  into  operation,  viz. 
on  the  18th  of  May,  1841,  the  goods  in  question  were  no 
longer  in  the  possession  of  Armitage  &  Co.,  the  maltsters, 
but  had  been  consigned  to  the  defendant  Trueman  in  the 
month  of  March  preceding,  and  the  acceptances  had  been 
given  under  the  agreement,  and  the  lien  had  attached,  and 
Armitage  &  Co.  had  only  a  contingent  and  reversionary  in- 
terest in  the  goods.  The  question,  therefore,  will  be,  whe- 
ther that  act  could  have  any  retrospective  operation;  and  a 
similar  question  will  arise  to  that  which  occurred  under  the 
Bankrupt  Act,  (6  Geo.  4,  c.  16),  in  the  cases  of  Maggs  v. 
Hunt  (a)  and  Surtees  v.  Ellison  (4),  where  it  was  held  that,  it 
being  an  established  principle  that  when  an  act  is  repealed 
it  must  be  considered  (except  as  to  past  transactions)  as  if 
it  had  never  existed,  the  Court  must  look  at  the  statute 
as  if  it  were  the  first  act  that  had  ever  been  passed  on-  the 

(a)  4  Bing.  21 2 ;  1 2  Moore,  357.   (5)  9  B.  &  Cr.  750 ;  2  Man,  &  K.  586. 
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subject.  Now  tlie  same  effect  must  follow  with  respect  to  Bxeh.  tfPUa$, 
this  statute.  The  28th  section  of  7  &  8  Geo.  4,  c.  53, which  ^^^• 
is  fully  recited  in  the  4  &  5  Vict.,  and  which  gave  nearly 
the  same  power  to  follow  goods  into  the  hands  of  other 
persons^  and  to  charge  them  with  arrears  of  duties  due  from 
any  maltster,  is,  by  the  23rd  section  of  the  latter  act,  alto- 
gether repealed.  Now,  reading  the  24th  section  as  if  no 
prior  act  had  ever  been  in  existence,  it  could  not  operate 
upon  goods  over  which  the  maltster  had  ceased  to  have  any 
control  at  an  antecedent  period.  That  section  enacts, 
"  That  all  goods  and  commodities  for  or  in  respect  of  which 
any  duty  of  excise  is  or  shall  be  by  law  imposed,  and  all 
materials  and  preparations  from  which  any  such  goods  are 
made,  and  all  stills,  vats,  &c.,  implements  and  articles  for 
making  or  manufacturing  or  producing  any  such  goods  and 
commodities,  or  preparing  any  materials,  or  by  which  the 
trade  or  business  in  respect  of  which  the  duty  is  or  shall 
be  imposed  shall  have  been  or  shall  be  carried  on,  in  the 
custody  or  possession  of  the  person  carrying  on  such  trade 
or  business,  or  in  the  custody  or  possession  of  any  factor, 
agent,  or  other  person  in  trust  for,  or  for  the  use  of,  the 
person  carrying  on  such  trade  or  business,  shall  be  and 
remain  subject  and  liable  to,  and  the  same  are  hereby 
made  chargeable  with,  all  the  duties  of  excise  which,  dur- 
ing the  time  of  any  such  custody  or  possession,  shall  be  or 
shall  have  been  charged  or  become  chargeable  on,  or  be  in  ar- 
rear  or  owing  from  or  by,  the  person  carrying  on  such  trade 
or  business,  and  also  be  and  remain  subject  and  liable  to 
all  penalties  and  forfeitures,  &c. ;  and  it  shall  be  lawful  to 
levy  thereon  such  duties,  penalties,  and  forfeitures,  and 
for  that  purpose  to  seize,  take,  sell,  remove,  and  dispose 
of  the  same  as  the  goods  and  chattels  of  the  debtors  and 
offenders  under  any  writ  or  writs  of  extent,''  and  so  forth. 
Now,  supposing  there  had  been  no  prior  act  of  Parliament, 
this  act  coming  into  operation  on  the  18th  of  May,  there 
could  be  no  doubt  whatever  that  the  act  would  not  apply 


V. 
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jSxeh.  of  Pleat,  to  this  transaction^  because  it  is  the  same  as   if  it  had 
,    *         ^     been  expressly  enacted^  "  That  all  goods  and  commodities 
Arr-GsK.     ^^^  ^^^  ^^  respect  of  which  any  duty  of  excise  is^^'  (that  is^ 
on  the  18th  of  May),  "or  shall  be  by  law/'  (that  is,  after  the 
18th  of  May),  "payable,  in  the  custody  or  possession  of 
the  person  carrying  on  such  trade  or  business,'^  &c.  &e. 
These  goods  were  not  in  the  maltster's  custody   or  pos- 
session on  the  18th  of  May,  or  at  any  time  after  that  day, 
and  therefore  the  effect  of  the  act  is  just  the  same  as 
if  it  had  expressly  enacted,  that  all  goods  which  on  or 
after  the  18th  of  May  shall  be  liable  to  any  excise  duties, 
which  shall  be  in  the  possession  of  any  party  chargeable 
with  those  duties,   shall  be  liable  to  be  seized  for   the 
amount  of  duty  so  due.     These  goods,  therefore,  not  hav- 
ing been  in  the  custody  of  Armitage  &  Co.  on  or  after 
the  18th  of  May,  this  act  has  no  application.     And  the 
former  act  having  been  repealed  before  the  writ  of  ex- 
tent issued,  which  was  not  until  the  July  following,  the 
Crown  cannot,  under  this  writ  of  extent,  pray  in  aid  the 
former  act  of  Parliament,  because  that  act  had  entirely 
ceased  to  exist     [Lord  AbingeVy  C.  B. — ^You  say  the  new 
act  cannot  be  applied  to  any  facts  that  existed  before  it 
was  enacted  J     Certainly.    It  is  perfectly  analogous  to  the 
cases  which  arose  under  the  bankrupt  laws.     The  24th 
section  has  no  reference  to  a  past  transaction.     It  is  just 
as  if,  for  the  first  time,  this  power  had  been  conferred 
upon  the  Crown.     Therefore^  these  goods  having  been 
entirely  out  of  the  custody  of  the  maltsters  before  the 
act  came  into  operation,  the  Crown  cannot  maintain  this 
extent. 

Then,  as  to  the  main  question.  The  24th  section, 
as  before  stated,  provides  that  exciseable  commodities  in 
the  custody  or  possession  of  the  person  carrying  on  such 
trade  or  business,  ''or  in  the  custody  or  possession  of  any 
factor,  agent,or  other  person  in  trust  for,  or  for  the  use  of, 
the  person  carrying  on  such  trade  or  business,  shall  be  and 
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remain  subject  and  liable  to,  and  the  same  are  hereby  Erek,  rf  PUtUf 

made  chargeable  with,  all  the  duties  of  excise   which, 

during  the  time  of  any  such  custody  or  possession,  shall 

be  or  shall  have  been  charged  or  become  chargeable  on,  or 

be  in  arrear  or  owing  from  or  by,  the  person  carrying  on 

such  trade  or  business/'    And  at  the  end  of  that  section 

follows  the  proviso  upon  which  the  question  will  arise: 

"  Provided  always,  that  where  any  goods  or  commodities 

subject  to  any  duty  of  excise  shall  have  been  taken  account 

of  and  duly  charged  with  duty  by  the  proper  officer  of 

excise,  and  shall,  after  having  been  so  taken  account  of  and 

charged  with  duty,  be  fairly  and  bon&  fide,  and  in  the  re 

gular  and  ordinary  course  of  trade,  sold,  disposed  of,  and 

delivered  into  the  possession  of  the  purchaser  thereof,  for 

a  full  and  valuable  consideration,  before  the  teste  or  issuing 

of  any  process  or  warrant  for  the  recovery  of  any  duty  or 

penalty,  such  goods  and  commodities  in  the  possession  of 

such  fair  and  bon&  fide  purchaser  shall  be  discharged  from 

such  liability  as  aforesaid/'    And  it  then  provides,  that 

the  proof  of  the  fairness  and  bona  fides  of  the  purchase, 

and  of  the  same  having  been  in  the  ordinary  course  of 

trade,  shall  lie  on  the  claimer  thereof. 

Now  the  only  question  is,  whether  the  defendant,  having 
received  these  goods  into  his  possession  under  an  agreement 
like  the  present,  and  having  made  advances  upon  the  faith 
of  those  goods,  may  not  be  said  to  be  a  purchaser  within 
the  act.  The  words  are  ''  sold,  disposed  of,  and  delivered,'* 
and  undoubtedly,  in  the  ordinary  sense  of  the  word,  this 
cannot  be  called  a  sale,  nor  can  the  factor,  who  has  ad- 
vanced the  money,  be  called  a  purchaser.  But  the  word 
'^purchaser"  is  a  term  familiar  to  the  law,  and  has  a  much 
more  extensive  signification  in  many  cases  than  a  mere 
buyer  of  goods  in  the  ordinary  sense  of  the  word.  It  ap- 
plies to  estates,  where  a  person  is  said  to  come  in  as  pur- 
chaser, though  he  has  never  bought  the  estate,  nor  has  it 
been  sold.  So,  here,  the  question  will  be,  whether  a  factor, 
who,  under  an  agreement  like  the  present,  having  advanced 
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EgdL  qf  Pleas,  his  money,  has  obtained  an  absolute  control  over  the  goods. 
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and  fhll  power  of  selling  them,  so  that  in  fact  he  might 
have  sold  them  to  himself  to  reimburse  himself  his  ad- 
vances, may  not  be  deemed  a  purchaser  within  the  statute. 
It  is  clear  that,  under  such  an  agreement,  he  might  haye 
purchased  the  goods  himself,  and  taken  them  at  a  fair 
price,  if  done  bon&  fide,  and  thus  have  become  the  abso- 
lute owner  of  the  goods,  subject  to  a  liability  to  settle  the 
account  with  the  former  owners.    Probably,  however,  the 
Court  would  hold  that  it  would  not  be  necessary  to  go 
through  the  form  of  a  purchase,  but  that  a  person  so 
situated  might  be  deemed  a  purchaser.     [Lord  Abmger, 
C.  B. — ^The  first  clause  afiects  goods  that  have  paid  duty, 
and  makes  them  liable  for  the  general  balance  of  du- 
ties due  to  the  Crown  from  the  maker.      The  second 
says,  that,  if  goods  have  not  paid  the  duty,  yet,  if  they  are 
bon&  fide  sold,  they  shall  be  exempt  from  liability.   Porke, 
B. — The  strength  of  your  argument  is,  that  the  enacting 
part,  not  the  proviso,  does  not  apply  to  this  case.    The 
act  says,  that  all  goods  which,  since  the  passing  of  the  act, 
have  been  in  the  possession  of  the  manufacturer,  or  of  a 
person  who  is  a  mere  agent  or  a  mere  factor  without  any 
lien,  are  liable  to  any  arrears  of  duty  owing  by  the  malt- 
ster during  the  time  of  such  possession  either  by  himself 
or  his  factor;  nevertheless,  a  bona  fide  purchaser  for  value 
is  to  be  entitled  to  keep  the  goods,  provided  they  have 
been  charged  with  duty.]     Looking  at  the  earlier  part 
of  the  section  in  that  way,  it  presents  itself  in  a  more 
favourable  point  of  view  for  the  defendant;   because  it 
is  difficult  to  imagine  that  the  legislature  intended  that 
goods  which  had  actually  paid  the  duty  (though  it  would 
be  reasonable  that  as  long  as  they  remained  in  the  malt- 
ster's hands  they  should  be  liable  for  any  arrears  in  which 
he  might  be  indebted  to  the  Crown)  should  be  followed 
into  the  hands  of  any  other  person.     \Parkey  B. — ^They 
might  be  so  followed,  unless  that  person  were  a  pur- 
chaser for  value  in  the  ordinarv  course  of  trade.     If  he 


_^ 
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takes  from  the  maltster,  he  must  know  that  the  maltster  E^<^  nf  PUat 
has  no  power  to  pledge  the  goods,  except  under  a  liability  *   ^ 

to  any  duties  that  may  be  in  arrear  to  the  Crown.  The  Att.-Gbn. 
strength  of  your  argument  is,  that  these  goods  never  werej  T»v»fAir. 
after  the  act  came  into  operation,  in  the  possession  of  the 
maltster,  nor  in  the  possession  of  a  person  who  stood  in 
the  simple  relation  of  a  fSactor  or  agent,  or  in  trust  for  him; 
because  they  were  pledged  to  the  defendant  for  the  balance 
due  to  him,  and  he  held  only  the  surplus  interest  for  the 
maltster.]  That  is  the  point,  and  it  is  submitted  that 
the  case  shews  they  were  not  held  in  trust  for  Armitage, 
within  the  meaning  of  the  statute.  The  words  are,  ''  in 
the  custody  or  possession  of  any  factor  or  agent,  or  other 
person,  in  trust  for,  or  for  the  use  of,  the  person  carrying 
on  such  trade  or  business.''  Now,  those  words  merely 
mean  a  factor  or  agent,  who  is,  in  every  sense  of  the  word, 
the  holder  of  the  goods  on  account  of,  and  for  the  use  of, 
the  maker;  that  is,  where  the  factor  has  no  lien  upon  them, 
but  the  maker  has  the  whole  interest.  The  case  of  Rex  v. 
Lee  (a)  shews  that  the  Crown  is  not  entitled  to  seize  these 
goods  in  the  hands  of  an  agent  or  factor,  who  has  advanced 
money  upon  them,  and  thereby  acquired  a  lien.  There  an 
extent  in  chief  had  issued  against  Ogle,  a  cotton  manufac- 
turer at  Preston,  and  an  immediate  debtor  of  the  Crown, 
under  which  goods  belonging  to  him,  in  the  hands  of  the 
defendants,  who  were  his  sole  factors  in  London,  were 
seized  by  the  sheriff  of  London.  The  defendants  traversed 
the  inquisition,  and  the  Attorney-General  having  replied, 
several  issues  were  joined,  from  which  it  appeared  that  the 
factors  claimed  a  lien  upon  the  goods  for  bills  of  exchange 
accepted  by  them  to  the  amount  of  their  value;  and  it 
was  held  that  such  lien  must  prevail  against  the  Crown. 
Richards,  C.  B.,  in  delivering  the  judgment  of  the  Court, 
says,  "  The  only  question  in  this  case  is,  whether  the  de- 

(«)  6  Price,  369. 
VOL.  XI.  AAA  M.  W. 
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Exeh,  of  Pleat,  fendants,  as  factors,  have  a  right  to  retain  the  goods  con- 
signed to  them,  as  such,  against  the  claim  of  the  Crown. 
None  of  the  authorities  which  have  been  cited  are  appli- 
cable to  this  particular  point ;  and  therefore  we  must  con- 
sider the  question  purely  on  principle.     The  cases  cited  on 
the  part  of  the  Crown  only  prove,  that,  where  there  is  an 
execution  of  a  subject  and  an  execution  of  the  King  sued 
out  at  the  same  time,  the  execution  of  the  King  shall  have 
precedence.      It  is,  on  the  other  hand,  stated  by  Liord 
Chief  Baron  Parker,  in  Rex  v.  Cuther,  in  Parker's  Rep. 
118,  to  have  been  agreed  that,  in  the  case  of  goods  pawned 
or  pledged  before  the  teste  of  the  extent,  they  could  not 
have  been  legally  seized.     Now,  by  the  common  law,  a 
factor  has  the  same  right  to  hold  goods  as  a  security  for 
money  advanced  on  them,  and  in  the  same  manner  as  a 
pledge.     The  Crown's  debtor  himself  could  not  have  com- 
pelled the  factors  to  give  up  the  goods  to  him,  without  first 
paying  them  what  was  due.     Therefore,  we  think  that  the 
Crown  could  not  compel  the  factors  to  give  up  their  lien, 
without  paying  them  what  money  they  had  advanced  on 
the  faith  of  the  consignment  to  their  principal;  conse- 
quently, judgment  must  be  given  for  the  defendant.''  Now 
in  this  case,  the  defendant,  who  has  made  these  advances, 
did  not  hold  these  goods  for  or  on  account  of,  or  for  the  use 
of  Armitage  &  Co.,  in  the  sense  in  which  those  words  are 
used  in  this  statute.     It  was  only  for  their  use,  subject  to 
his  lien.     The  first  trust  was  for  the  factor  himself.     He 
held  them  to  his  own  use  till  the  advances  were  paid.    The 
doctrine  laid  down  in  Rex  v.  Lee  was  aflSrmed  by  the 
House  of  Lords  in  Spears  v.  Murray  (a),  in  1839.    There 
the  Lord  Chancellor,  in  giving  judgment,  cites  West  on 
Extents,  where  it  is  laid  down  that  "  Goods  pawned  or 
pledged  before  the  teste  of  an  extent  cannot  be  taken, 
because  the  pawnee  or  bailee  has  a  special  property  in  them. 

(a)  Maclean  &  Robinson's  Appeal  Cases,  585. 
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Nor,  for  the  same  reason,  goods  demised  or  lent  to  another  Bxeh.  ofpieoi, 

\f\4j\ 

for  a  term  certain,  during  the  term.     But  it  seems  that  *  ^ 

goods  pawned  before  the  teste  of  the  extent  may  be  taken     Att.-Gkn. 

as  against  the  pawnee,  on  satisfaction  of  the  pledge,  or     Tkubman. 

taken  and  sold  subject  to  the  pawnee's  right.    In  Reap 

v.  Sanderson  {a),  the  Chief  Baron  says,  'the  preference 

o    the  Crown  can  only  operate  upon  what  the  partner 

himself  had/  "    And  his  Lordship  then  refers  to  Rex  y. 

Lee,  and  says,  "  The  rule  upon  this  subject  must  be  the 

same  in  Scotland  as  in  this  country;  indeed  the  learned 

Baron  so  considers  it;''  and  upon  that  ground  judgment 

was  given  for  the  plaintiff  in  error. 

The  Court  will  therefore  see,  that,  in  cases  of  claims  by 
the  Crown,  the  Court  will  take  notice  of  the  trusts,  and 
consider  whether  the  parties  having  the  actual  possession 
of  the  property  claimed  are  trustees  immediately  and  un« 
conditionally  for  the  Crown  debtor ;  because  the  Crown 
can  have  no  greater  right  than  the  Crown  debtor  would 
have  in  respect  of  the  property.  The  very  words  of  the 
act  of  Parliament  are,  "or  other  person  in  trust  for,  or  for 
the  use  of,  the  person  carrying  on  such  trade  or  business." 
Now  here  the  factors  were  not  trustees  for  the  Crown 
debtor;  they  were  trustees  for  themselves ;  they  were  in 
possession  in  their  own  right,  and  held  the  property  for 
their  own  use  till  their  lien  should  be  satisfied.  There  was 
no  use  in  favour  of  the  maltster,  till  the  lien  should  be  put 
an  end  to  by  the  payment  of  the  advances.  Upon  these 
grounds,  it  is  submitted  that  the  defendant  is  entitled  to 
the  judgment  of  the  Court. 

7%e  Attorney-General,  contra,  {Jervis  and  /.  WUde  with 
him). — ^With  respect  to  the  general  construction  of  the 
statute,  it  seems  to  be  conceded,  that,  (if  it  had  not  been  for 

(a)  Wightw.  63. 
A  A  A  2 
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Bgeh.ofPUat,  this  supposed  hiatus  in  legislation)^  as  the  goods  had  once 
been  in  the  possession  of  the  maltster  at  the  time  that  the 
duties  accmed;  they  would^  by  virtue  of  the  act,  remain 
liable  to  those  duties  notwithstanding  any  conveyance  or 
transfer^  except  in  the  single  case  of  an  actual  bonft  fide 
sale  in  the  ordinary  course  of  trade  and  business,  which 
this  was  not.  But  there  was  no  such  hiatus,  for  the  very 
clause  which  repealed  the  former  statute  continued  the 
liability  of  the  goods.  There  is,  however,  a  clause  in  a 
former  act  (28  Oeo.  8,  c.  87,  s.  21)  similar  in  terms  to  the 
repealed  clause  in  the  7  &  8  Geo.  4,  c.  58,  which  has  never 
been  repealed,  and  which  was  as  much  in  force  at  the  time 
this  lien  is  said  to  have  been  created,  and  is  now,  as  it  was 
at  the  time  it  received  the  royal  assent.  By  that  section 
it  is  enacted, ''  That  all  goods  and  commodities  for  or  in 
respect  whereof  any  duty  of  excise  is  by  law  imposed,  and 
all  materials  &c.  in  the  custody  of  the  maker  or  makers, 
manufacturer  or  manufacturers,  of  such  goods  or  commodi- 
ties respectively,  or  in  the  custody  or  possession  of  any 
person  or  persons  to  the  use  of,  or  in  trust  for,  such  maker 
or  makers  &c.,  shall  be  subject  and  liable  to,  and  the  same 
are  hereby  made  chargeable  with,  all  the  duties  of  excise 
in  arrear  and  owing  from  time  to  time  from  or  by  such 
maker  or  makers,  for  or  in  respect  of  any  such  or  the  like 
goods  and  commodities  respectively  so  made  or  manufac- 
tured by  him,  her,  or  them.'^  There  the  words  "  factor  or 
agent"  are  not  used,  but  the  words  are,  "in  the  custody  of 
the  maker,  or  in  the  custody  or  possession  of  any  person 
or  persons  to  the  use  of,  or  in  trust  for,  the  maker.''  Now 
it  will  naturally  be  asked,  what  became  of  that  clause,  and 
how  was  it  affected  when  the  7  &  8  Geo.  4,  c.  53,  was  passed, 
which  professed  to  be  an  act  to  consolidate  and  amend  the 
law?  It  was  not  then  the  fashion,  as  it  is  at  present,  to 
sweep  away  all  prior  acts  of  Parliament,  and  that  statute  no- 
where repeals  the  28  Geo.  3,  c.  37;  but  the  manner  in  which 
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the  two  acts  are  made  to  work  together  is  this : — By  the  Bxek.  (/  puom, 
127th  section  of  the  7  &  8  Geo.  4,  it  is  enacted, ''  That  all     .  ^^^'  ^ 
laws,  powers,  and  authorities,  rules,  regulations,  &c.,  con-     Att.-Gsn. 
tained  in  any  act  or  acts  in  force  relating  to  the  revenue     tkuemak. 
of  excise,  or  to  any  matter  or  thing  expressly  provided 
for  by  this  act,  which  are  repugnant  to,  or  inconsistent 
with,  the  several  matters,  clauses,  provisions,  and  regu- 
lations of  this  act  or  any  of  them,  shall  be  and  the  same 
are  hereby  respectively  repealed,  and  shall  no  longer  be 
put  in  force/'    Now  there  is  no  repugnancy  between  the 
21st  section  of  the  28  Geo.  3,  c.  37,  and  the  clause  in  the 
7  &  8  G«o.  4,  which  is  repealed  by  the  stat.  4  &  5  Vict, 
c.  20.   Therefore,  there  is  not  that  hiatus  which  the  defend- 
ant's cotmsel  supposes;  for  the  stat.  28  Geo.  3  continued 
to  make  the  goods  subject  to  the  Crown  duty,  notwithstand- 
ing the  repeal  of  the  clause  in  the  7  &  8  Geo.  4. 

But  there  is  another  point.  The  28rd  section  of  the 
4  &  5  Vict.  c.  20,  which  repeals  the  7  &  8  Geo.  4,  c.  53,  s.  28, 
passed  uno  flatu  with  the  24th  section,  and  the  moment 
before  the  statute  of  Victoria  passed,  these  goods  in  the 
possession  of  the  defendant  were  liable  to  the  duty,  and 
the  lien  which  he  has  attempted  to  set  up  was  posterior 
to  the  lien  of  the  Crown ;  and  the  23rd  section  expressly 
says,  that  all  goods  and  commodities  ''  shall  be  and  remain 
subject  and  liable  to,  and  the  same  are  hereby  made  charge- 
able with,  all  the  duties  of  excise  which,  during  the  time 
of  any  such  custody  or  possession,  shall  be  or  shall  have 
been  charged  or  become  chargeable  on,  or  be  in  arrear 
or  owing  from  or  by,  the  person  carrying  on  the  trade  or 
business.''  Therefore,  this  act  having,  at  one  and  the 
same  moment,  when  it  repealed  the  section  in  7  &  8 
Geo.  4,  said  that  the  goods  should  remain  subject  to  the 
duties,  it  has  made  no  alteration  in  the  existing  state  of 
things. 

But  further;  the  statute  of  Victoria  introduces  for  the 
first  time  the  words  "  factor  or  agent"    In  all  the  prior 
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B*ek,  of  Pleat,  statutes  the  words  were,  "  other  person  in  trust  for,  or 

1843  '  r  9 

for  the  use  of^  the  person  carrying  on  such  trade  or  busi- 
ness." These  words  were,  therefore,  put  in  to  mean  some- 
thing more  than  the  old  words,  '^  other  person  in  trust 
for,"  &;c.  And  the  words  '4n  the  custody  or  possession  of 
any  factor,  agent,  &c.,"  are  followed  by  the  words  "  shall  be 
and  remain  subject  and  liable  to,  and  the  same  are  hereby 
made  chargeable  with,  the  duties  of  excise,  which,  during 
the  time  of  any  such  custody  or  possession,  shall  be  or 
shall  have  been  charged  or  become  chargeable  on,  or  be  in 
arrear,  or  owing  firom  or  by,  the  person  carrying  on  such 
trade  or  business."  Now,  it  is  submitted  that  these  goods 
were  held  in  trust  for  the  trader,  and  that  this  clearly  ap- 
pears by  the  plea.  For  although  in  one  sense  the  factor 
held  the  goods  for  himself,  yet  in  reality  he  had  only  a 
lien,  and  was  a  trustee  for  the  principal.  And  the  Crown 
had  a  lien  on  those  goods  at  the  time  the  factor  re- 
ceived them ;  for  the  demands  of  the  Crown  upon  Armi- 
tage  had  always  been,  and  were  then,  so  great,  that  when 
the  factor  got  the  possession  of  the  goods,  he  got  them 
in  trust  for  the  lien  of  the  Crown,  which  over-rode  the 
whole  value  of  the  goods.  Then  the  factor  did  not  hold 
the  goods  in  trust  for  himself  at  all  \  for  the  words  ''  in 
trust  for  him"  must  mean  "  on  his  behalf,"  so  as  to  be 
called  upon  to  account  to  him.  The  words  ''  in  trust  for, 
or  to  the  use  of,  the  person  carrying  on  the  trade"  are  not 
excluded  from  operating  because  the  person  carrying  on 
the  trade  had  created  a  lien.  The  fact  of  an  agreement 
having  been  made,  that,  when  the  goods  were  sold,  the  pro- 
ceeds should  be  applied  to  pay  the  bills,  if  in  the  mean 
time  the  Crown  debtor  had  not  provided  funds  to  take  them 
up,  does  not  prevent  the  factor  from  holding  them  in  trust 
for,  or  for  the  use  of,  the  person  carrying  on  such  trade. 
The  lien  does  not  extinguish  the  trust.  And,  taking  the 
whole  section  together,  it  is  clear  that  the  law  intended  to 
relax  the  right  of  the  Crown  only  in  respect  of  a  bon&  fide 
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sale.    In  the  case  otRex  v.  Lee  (a),  the  acts  of  Parliament  Exeh.  o/pieat, 

|Qy|Q 

were  never  adverted  to,  which  arose  from  the  circumstance,  '  ^ 

(which  does  not  appear  from  the  report),  that  Ogle  was  not  Att  -G»n. 
a  Crown  debtor  in  the  sense  in  which  Armitage  was.  Ogle  teubmaic. 
was  there  called  upon  to  pay  a  debt  he  owed  to  the  Crown, 
as  having  in  his  possession  a  fund  which  a  collector  of  the 
revenue  had  placed  in  his  hands.  But  he  was  not  an  excise 
trader,  and  none  of  these  acts  applied  to  him,  and  there 
was  nothing  upon  which  any  Crown  lien  could  attach. 
They  were  not  exciseable  goods.  It  has  therefore  no  bear- 
ing upon  the  present  case.  IParke,  B. — It  only  estab- 
lished that  a  person,  who  had  a  lien  quite  independently  of 
the  excise  laws,  as  against  the  Crown  debtor,  had  a  lien  as 
against  the  Crown.  Alderson,  B. — Here  you  say,  as  against 
a  third  party,  A.  B.,  the  defendant  held  the  goods  in  trust 
for  himself,  because  he  had  a  lien;  but  as  against  the  Crown, 
it  was  in  trust  for  the  Crown  debtor;  because  a  lien  does 
not  prevail  as  against  the  Crown.  It  is  the  same  as  if 
there  was  no  lien,  as  against  the  Crown.  But  then  there 
is  the  repeal  of  the  act  of  Oeo.  4.]  The  law  was  not  re- 
pealed. [Lord  Abinger,  C.  B. — You  say  there  was  a  clause 
in  the  28  Oeo.  3,  that  affected  these  goods  in  the  hands  of 
the  factor,  and  that  that  law  is  not  repealed.]  Yes.  By 
the  28  Oeo.  3,  c  37,  s.  21,  it  is  enacted,  that  all  goods  in  re- 
spect whereof  any  duty  of  excise  is  by  law  imposed,  "  in  the 
custody  of  the  maker,  &;c.,  or  in  the  custody  or  possession  of 
any  person  to  the  use  of,  or  in  trust  for,  such  maker,  &c., 
shall  be  subject  and  liable  to,  and  the  same  are  hereby 
made  chargeable  with,  all  the  duties  of  excise  in  arrear  and 
owing  from  time  to  time  from  or  by  such  maker,  &c.,  for 
or  in  respect  of  any  such  or  the  like  goods  and  commodi- 
ties respectively  so  made  or  manufactured  by  him,  her,  or 
them,  and  shall  also  be  subject  to  all  fines,  penalties,  and 
forfeitures,  &c.''    Now,  after  the  passing  of  that  act,  and 

(a)  6  Price,  496. 
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Bxeh.  o/PUoif  whilst  it  was  in  force^  (for  it  has  never  been  repealed),  these 
.   ^^^  ^     goods  in  the  custody  of  the  maltster  had  become  subject 
Att.-Gem.     to  duty,  and  therefore  they  are  subject  and  liable  to  duty^ 
Trub'kan.     into  whose  custody  or  possession  soever  they  come,  and,  to 
use  the  language  of  the  24th  section  of  the  recent  act, ''  by 
whomsoever  and  by  whatsoever  title  x>r  conveyance  the 
same  may  be  claimed/'  The  defendant  must  contend  that, 
at  the  time  of  the  passing  of  the  act,  the  goods  were  in  his 
possession  as  factor,  not  in  trust  for  Armitage,  but  in  trust 
for  himself;  but  that  is  not  the  true  construction  of  the  act. 
The  correct  construction  is,  that  they  were  in  his  posses- 
sion in  trust  for  Armitage,  notwithstanding  there  might 
be  a  lien  on  the  part  of  the  factor. 

Kelly,  in  reply. — ^Pirst,  the  clause  by  virtue  of  which  these 
goods  in  the  hands  of  the  factor  would  be  made  liable  to 
these  duties  was  repealed  and  ceased  to  exist  altogether  on 
the  18th  of  May,  1841 ;  and  then  the  question  is,  whether 
the  act  re-enacting  that  clause  must  not  be  taken,  like 
the  Bankrupt  Act,  to  be  construed  as  if  it  had  been  passed 
for  the  first  time  on  that  very  day.  [Lord  Abinffer,  C.  B. 
— Do  you  say  that  the  duties  were  repealed?  If  it  were 
so,  your  argument  would  be  complete.]  No,  it  is  admitted 
that  the  duties  remained  payable,  as  the  clauses  imposing 
them  remain  unrepealed.  But  the  clause  enabling  the 
Crown  to  foUow  goods  once  in  the  possession  of  the  malt- 
sters into  the  hands  of  other  persons,  who  may  have  ac- 
quired a  lien  on  them,  was  repealed ;  and  the  mere  conti- 
nuance of  the  law  imposing  the  duties,  and  the  liability 
of  the  maltster  to  those  duties,  and  of  the  goods  in  the 
hands  of  the  maltster,  cannot  confer  upon  the  Crown  the 
right  to  follow  goods,  which  were  in  the  hands  of  the  malt- 
ster while  the  duties  accrued,  into  the  hands  of  another 
person  who  has  acquired  them  by  a  valid  title.  This  ar- 
gument, as  to  the  repeal  of  that  clause,  is,  however,  endea- 
voured to  be  disposed  of  by  reference  to  the  old  act  of 
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28  Oeo.  8,  which  it  is  said  is  not  repealed^  and  which,  it  S»eh.qfPleu, 
is  contended,  gives  to  the  Crown  the  power  of  following 
the  goods  charged  with  the  duties  into  the  hands  of  a 
factor  nnder  the  circumstances  stated  in  these  pleadings. 
But  that  statute  gives  no  such  power.  The  effect  of  it  was 
to  enable  the  Crown  to  attach  goods  liable  to  excise  duties 
for  any  arrears  that  might  become  due  while  those  goods 
remained  in  the  hands  of  the  trader,  but  no  longer. 
There  is  no  power  to  follow  goods  from  the  hands  of  the 
Crown  debtor  into  the  hands  of  any  other  person  whom- 
soever. That  power  was  given  for  the  first  time  by  the 
7  &  8  Oeo.  4,  c.  53.  The  preamble  to  the  21st  section 
of  the  28  Oeo.  8,  c.  87,  merely  recites,  that  it  is  expedient 
that  all  goods  and  commodities  in  the  bands  of  a  trader 
shall  be  liable  to  duties  which  he  may  owe,  and  to  fines 
and  penalties  which  he  may  incur;  and  it  enacts,  that 
goods  in  the  custody  of  the  maker,  or  of  any  person  to  his 
use  or  in  trust  for  him,  shall  be  subject  and  liable  to  all 
duties  of  excise  owing  from  the  maker,  in  respect  of  such 
or  the  like  goods :  whereas  the  7  &  8  Oeo.  4,  c.  68,  s.  28, 
recites  a  larger  object,  viz.  that  it  is  in  order  to  secure  the 
duties  of  excise  from  time  to  time,  which  shall  have  be- 
come payable  by  any  such  trader;  and  its  enactment  is 
in  words  almost  identically  the  same  with  the  28  Oeo.  8, 
c.  87,  s.  21,  down  to  the  words  ^*  shall  be  liable :''  it  then 
introduces  the  word  "  remain,'^ — "  shall  be  and  remain 
subject  and  liable.'^  [Alderson,  B. — Under  the  7  &  8 
Oeo.  4,  the  goods  would  have  been  liable  in  the  hands  of  a 
bon&fide  purchaser  for  value.]  It  would  have  been  so  still 
but  for  the  proviso  in  the  24th  section  of  4  &  5  Vict.  c.  20. 
The  7  &  8  Oeo.  4  effected  a  large  increase  in  the  security 
of  the  Crown.  [Aldersan,  B. — ^You  say  they  would  not 
be  liable  under  the  28  Oeo.  8.]  Not  at  all.  The  statute 
7  &  8  Geo.  4  provides,  that  the  goods  in  the  hands  of  the 
trader,  or  of  any  one  on  his  behalf  or  for  his  use,  not  only 
shall  be,  but  that  they  shall  remain,  liable  to  those  duties. 
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Min%.9fPUm»^  And  tben  follow  the  words  ^  into  whose  hands  soerer  the 
^  '   ^     same  shall  afterwards  come/'     Under  the  <dd  statute  rf 

Arr^^Kx.  Geo.  3^  the  goods  would  only  be  liable  in  the  hands  rf  the 
TwcMMhw.  tnder,  or  of  a  person  in  trust  tor  him  or  to  his  me,  but 
they  would  cease  to  be  liable  when  the  trader  tnmaferred 
the  title  to  the  possession  of  the  goods  to  another  perwn, 
so  as  to  gire  him  a  lien  upon  the  goods.  [JIderwm,  B. — 
Your  main  position  seems  hardly  arguable,  that  goods  sub- 
ject to  duties  can  be  transferred  to  a  factor,  and  the  factor 
hare  a  Hen  upon  them,  and  so  the  maker  sare  himself  from 
the  payment  of  duties.]  That,  after  such  an  expression  of 
opinion,  will  not  now  be  contended  for.  [Lord  Abmger, 
C.  B. — Your  argument  is,  that  the  words  in  the  stat.  28 
Geo.  3,  ''in  the  custody  of  the  trader  or  of  any  person  to 
his  use  or  in  trust  for  him,''  would  not  apply  to  a  case  where 
the  factor  held  the  goods  in  trust  for  himself,  and  therefore 
would  not  affect  the  lien  of  the  factor  properly  obtained; 
but  that  the  7  &  8  Geo.  4  rendered  them  liable  in  the  cus- 
tody of  any  person,  by  whatever  title  they  come  into  the 
hands  of  that  person.  But  that,  in  the  last  act,  seeing  the 
difficulties  which  it  exposed  a  bon&  fide  purchaser  to,  that 
clause  of  the  7  &  8  Geo.  4  was  omitted,  so  as  to  let  in  the 
claim  of  a  bond  fide  purchaser;  and  therefore  the  ques- 
tion recurs  to  the  words  of  the  28  Geo.  8,  which  are  to  be 
construed  in  the  same  manner,  so  as  to  let  in  an  equitable 
title.]  Just  so.  But,  further,  that  the  stat.  4  &  5  Vict, 
has  entirely  repealed  the  former  act.  It  therefore  comes 
back  to  the  question,  whether,  when  the  act  of  7  &  8 
Geo.  4  was  repealed,  which  the  defendant  now  admits 
would  have  made  these  goods  liable  in  the  hands  of  the 
factor,  notwithstanding  the  agreement  and  the  claim  of 
the  factor  in  respect  of  his  lien,  that  liability  did  not  al- 
together cease.  It  is  clear,  that,  if  the  4  &  6  Vict,  had 
contained  only  the  28rd  section,  and  by  that  section  the 
provision  of  the  7  &  8  Geo.  4  had  altogether  ceased  to  be 
law,  and  there  had  been  no  new  enactment,  the  Crown 
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never  could  have  attached  these  goods  for  the  moment  that  Bxek.o/PieoMf 

1843 
provision  was  repealed,  the  power  which  the  Crown  had  '  ^ 

under  that  statute  to  follow  the  goods,  and  to  attach  them  Att.-Gen. 
in  the  hands  of  the  factor,  altogether  ceased,  and,  without  Tkvsman. 
a  new  enactment,  could  not  be  revived. 

And  then  comes  the  question,  whether,  by  the  new 
enactment,  any  old  power  is  revived,  or  whether  it  is  any- 
thing more  than  the  new  and  first  creation  of  a  power. 
The  words  of  the  statute  contain  no  retrospective  expres- 
sions. It  is  a  provision  to  operate  from  the  time  the  act  it- 
self comes  into  operation.  It  imposes  a  liability  for  the  first 
time,  which  did  not  before  exist;  and  it  is  submitted  that 
it  would  be  a  violation  of  the  terms  of  this  statute,  to  hold 
that  it  made  any  goods  liable  to  the  provisions  of  it,  except 
such  as,  after  the  act  came  into  operation,  the  act  itself 
brought  within  the  terms  of  it.  These  goods,  at  the  time 
it  came  into  operation,  were  not  within  the  terms  of 
it  at  all;  and  therefore  the  Crown  cannot  support  this 
extent. 

JerviSy  in  reply,  for  the  Atiomey-General. — ^The  goods 
in  question  were,  in  the  terms  of  the  stat.  28  Geo.  8,  goods 
and  commodities  in  respect  whereof  the  duty  of  excise  is 
by  law  imposed,  and  were  in  the  custody  of  the  maker  at 
the  time  of  the  subsequent  duties  accruing;  and,  by  that 
statute,  they  are  to  be  subject  and  liable  to  the  duties  for 
goods  made  after  those  particular  goods  have  paid  duty. 
It  is  said,  that,  because  the  word  ''remain''  is  not  there, 
they  are  not  to  continue  liable.  But  the  defendant  has 
omitted  to  notice  the  subsequent  words,  "  and  the  same 
are  hereby  made  chargeable  with  all  the  duties  of  excise  in 
arrear  and  owing  from  time  to  time  from  such  maker." 
Now,  the  effect  of  these  goods  being  made  chargeable  and 
liable  to  the  duties  is  in  effect  to  say,  that,  if  a  maltster, 
having  in  his  possession  goods  which  have  paid  duty,  sub- 
sequently becomes  in  arrear  for  other  goods  of  an  exciseable 
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Att.-Gbn. 


Bxeh.  qfPieoi,  qoalitj,  all  the  goods  which  are  in  his  possession  must  be 
^^^'  taken  as  if  they  had  not  paid  duty  at  all  until  he  has  paid  the 
amount  due  to  the  Crown ;  and  the  goods  which  have  paid 
duty  are  liable  to  all  the  duties  accruing  subsequently,  and 
are  to  be  put  in  charge  in  respect  of  those  duties;  and,  on 
the  construction  of  that  statute,  they  may  be  followed  into 
the  hands  of  any  body,  whether  a  bon&  fide  purchaser  or 
not  They  remain  liable  for  ever  until  the  maker  discharges 
himself  from  liability  by  the  payment  of  the  duties  in  ar- 
rear.  The  proviso  in  the  24th  section  of  the  4  &  5  Vict  is 
confirmatory  of  this  view,  and  is  for  the  benefit  of  the  sub- 
ject. The  learned  counsel  for  the  defendant  does  not  con- 
tend that  the  stat.  28  Geo.  8  is  repealed.  And  when  the 
goods  are  once  subject  and  liable  to  the  payment  of  duty, 
a  common-law  right  attaches  in  the  Crown  to  seize  them 
by  extent.  Here  the  plea  admits  that  these  goods  were  in 
the  hands  of  the  actual  maker  at  the  time  of  the  subse- 
quent duties  accruing.  They  were,  therefore,  clearly  liable 
to  this  extent. 

Then,  with  respect  to  the  recent  statute,  it  is  submitted 
that  the  goods  were  liable  under  it  as  being  in  the  hands 
of  the  factor.  They  were  goods  in  respect  of  which,  at  the 
time  of  the  passing  of  this  act,  duty  was  chargeable,  and 
they  were  to  remain  liable,  if  they  were  in  the  hands  of  any 
body  within  the  meaning  of  the  statute.  Now  the  proper 
way  to  construe  the  act  is  to  read  the  word  ''factor"  un* 
encumbered  of  the  words  "  other  person  in  trust  for,  or  for 
the  use  of;'*  and  it  will  then  run  thus :  "  That  all  goods  and 
commodities,  in  respect  of  which  any  duty  is  imposed  in 
the  custody  and  possession  of  any  factor,  shall  be  and  re- 
main subject  and  liable  to,  and  the  same  are  hereby  made 
chargeable  with,  all  the  duties  of  excise  which,  during  the 
time  of  any  such  custody  or  possession,  shall  be  or  shall 
have  been  charged  or  become  chargeable  on,  or  be  in  arrear 
or  owing  from  or  by,  the  person  carrying  on  such  trade 
or  business;''  that  is,  from  the  maltster;  and  they  are 
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to  be  subject  to  all  the  duties  which,  during  the  time  of  Bseh.  qfPUM, 
any  such  custody,  shall  have  been  charged  or  become 
chargeable  upon  them. 

But  here  the  Crown  stands  upon  its  office  found,  and  it 
is  the  duty  of  the  defendant  to  defend  himself  against 
every  possible  construction  which  would  entitle  the  Crown 
to  the  goods;  and  he  must  shew  that  he  was  a  party  not 
holding  in  trust  for  the  maltster.  The  plea,  however,  only 
alleges  that  he  was  a  factor  with  a  lien  upon  the  goods. 
But  a  lien  does  not  alter  the  nature  of  the  property.  There 
is  no  difference  between  the  lien  of  a  factor  for  advances, 
and  the  lien  of  a  tradesman  in  respect  of  goods  sent  to  him 
to  be  made  or  repaired.  A  coachmaker  may  hold  my  car- 
riage, or  a  tailor  my  coat,  till  I  have  paid  my  bill,  but  it  is 
nevertheless  my  property,  and  he  holds  it  in  trust  for  me. 
The  nature  of  the  property  is  not  changed,  but  the  right 
to  demand  possession  is  deferred  until  his  claim  is  satis- 
fied. This  plea  only  shews  that  the  party  is  a  trustee  upon 
condition  that  the  owner's  right  to  have  the  goods  shall 
not  vest  until  the  lien  is  satisfied.  It  leaves  the  property 
as  it  was,  for  the  holder  cannot  sell  it.  Therefore  a  mere 
allegation  of  a  lien  is  no  answer  to  the  claim  of  the  Crown. 
The  factor  had  no  power  of  selling  the  goods,  except  in 
the  event  of  the  maker  not  honouring  the  acceptances, 
which  having  been  renewed,  the  defendant  never  acquired 
the  power  to  sell  till  after  the  teste  of  the  extent.  He  is  not 
even  a  factor,  but  a  mere  pledgee,  having  no  right  to  do 
any  thing  with  the  goods.  [Parke,  B.— My  difficulty  is 
this,  whether  the  words  "in  trust  for''  are  to  be  construed 
in  the  same  way  as  the  terms  used  in  the  extent,  in  which 
the  direction  is  to  seize  any  goods  or  chattels  belonging  to 
the  debtor.  If  the  construction  is  the  same,  the  factor 
who  has  a  lien  upon  the  goods  does  not  hold  them  in  trust 
for  the  debtor,  because  it  was  settled  in  Bex  v.  Lee  (a), 
that  a  factor  has  a  right  of  his  own,  and  that  they  are  not 

(a)  1  Price,  369. 
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Etch.  ofPUas,  seizable  as  goods  in  the  hands  of  the  debtor .1  The  stat.  28 
Geo.  8  did  not  apply  in  that  case.  [Parke,  B. — It  does 
not  necessarilj  follow  that  the  construction  of  the  words 
is  to  be  the  same^  but  if  it  is,  Rex  y.  Lee  is  an  author- 
ity, for  a  factor  does  not  hold  the  goods  in  trust  for  the 
debtor,  within  the  meaning  of  that  term  in  the  extent.] 
Even  according  to  the  strongest  way  of  putting  that  case, 
the  Crown  has  a  right  to  seize^  subject  to  the  lien.  In  the 
Attorney' General  v.  Fort  (a),  where  a  sheriflF  had  seized  the 
goods  of  a  debtor  under  a  fi.  fa.,  and  executed  a  bill  of  sale  of 
them  to  the  creditor,  and  given  him  possession,  and  a  levari 
facias  then  issued  by  the  Crown  for  penalties  incurred  by  the 
debtor,  it  was  held,  that,  if  any  of  the  goods  included  in  the 
bill  of  sale  had  been  made  chargeable  with  the  duties  of 
excise  in  arrear,  the  Crown  would  be  entitled  to  a  verdict  for 
the  value  of  those  goods,  notwithstanding  the  sale.  [Alder- 
son,  B. — One  great  difficulty  is  this:  on  the  17th  of  May, 
the  day  before  the  last  act  passed,  the  party  was  under  the 
7  &  8  Geo.  4,  c.  53,  s.  28.  At  that  time,  though  the  defend- 
ant had  made  advances,  yet  he  was  not  a  person  who  was  in 
possession  in  trust  for  the  maltster,  because  the  advances 
he  had  then  made  were  not  advances  which  he  could  claim 
as  against  the  Crown;  and  so  it  continued  up  to  the  time 
when  that  act  ceased.  But  the  moment  that  act  ceased,  the 
same  enactment  took  place  under  the  act  of  Victoria,  and 
therefore  there  is  no  interval  of  time  in  which  his  lien  ever 
arose,  inasmuch  as  he  had  it  not  before  nor  after  the  sta- 
tute passed.]  A  lien  never  arose  unfettered  by  the  provi- 
sions of  the  statutes. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  (Jan.  30)  deli- 
vered by 

Lord  Abingeb,  C.  B. — This  was  a  writ  of  extent  issued 

(a)  8  Price,  364. 
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to  recover  a  debt  due  to  the  Crown  from  a  maltster  of  the  Bxch.  of  PUat, 
name  of  Armitage.     The  goods  which  are  the  subject  of  ^ 

this  discussion  were  seized  in  the  hands  of  Trueman,  the  Att.-Gkn. 
defendant.  Those  goods  consisted  of  certain  malt  manu-  Trukman. 
factured  by  Armitage.  Trueman  was  allowed  to  plead  to 
the  extent^  in  order  to  state  his  interest  in  the  goods ;  and 
it  appeared  by  the  plea^  that  the  malt  in  question,  after 
being  manufactured,  had  the  duty  charged  upon  it,  and 
that  the  duty  chargeable  upon  that  specific  malt  was  paidt. 
It  was  then  deposited  with  the  defendant  Trueman,  upon 
a  contract  that  he  was  to  accept  certain  bills  of  exchange 
on  the  part  of  Armitage  &  Co.,  and  that  the  malt  was  to 
be  held  by  him  as  a  pledge  for  the  payment  of  those  bills 
of  exchange;  and,  in  case  the  bills  of  exchange  were  not 
paid,  he  was  then,  and  then  only,  to  be  at  liberty  to  sell 
the  malt.  It  appears  that  the  bills  first  accepted  were  paid, 
and  the  contract  was  renewed,  and  further  bills  given, 
for  which  the  malt  already  deposited  was  held  as  a  pledge. 
Fending  the  period  before  the  second  set  of  bills  became 
due,  the  malt  was  seized.  Then  it  appears,  that,  after 
those  goods  had  been  so  deposited,  the  act  of  Parliament 
upon  which  this  seizure  was  founded  was  passed,  which  is 
the  act  4  &  5  Vict.  c.  20;  and  it  was  alleged,  in  the  argu- 
ment on  behalf  of  the  defendant,  that  that  act,  having  re- 
pealed the  act  immediately  preceding  (the  7  &  8  Greo.  4,  c. 
53)  which  imposed  the  duty,  had  repealed  it  at  the  very  same 
moment  when  the  new  act  came  into  operation;  and  that, 
at  the  time  when  these  goods  were  seized,  they  had  never 
been  liable  to  the  duties  under  the  former  act,  because  that 
had  been  repealed ;  and  it  was  insisted  that  no  duty  had 
been  inciured  under  the  new  act,  and  that,  therefore,  the 
case  was  like  some  of  those  cases  which  have  occurred 
uuder  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  which  repealed 
the  former  bankrupt  law.  It  has  been  held,  in  several 
cases,  that  a  fiat  could  not  be  sustained  which  had  been 
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Bjuiu^^PUai^  issued  under  the  new  bankrupt  law^  founded  upon  an 
act  of  bankraptey  which  had  taken  phice  before  that  act 
passed;  and  so  it  was  contended,  tiiat  no  dnty  had  attached 
upon  these  goods,  because,  the  former  act  having  been 
repealed,  that  was  to  be  considered  as  a  nullify,  and  the 
new  act  was  prospectiye,  and  did  not  apply  to  cases  which 
occurred  before  the  new  act.  That  argument  was  nn* 
doubtedly  yery  plausible  and  ingenious,  and  it  might 
perhaps  haye  been  a  considerable  question,  whether  the 
words  ''  in  the  custody  or  possession  of  anyfactor  or  agent, 
or  other  person  in  trust  for  the  maltster,''  could  be  con- 
sidered as  applying  to  this  particular  case;  because  the 
defendant  was  not  a  factor;  he  had  no  power  of  sale.  He 
was  clearly  not  an  agent.  He  was  not  a  servant  of  the 
maltster,  nor  could  he  be  said  to  hold  the  goods  in  trust 
for  the  maltster.  He  was  a  mere  pawnee.  A  mere 
pawnee  is  neither  a  &ctor  nor  an  agent,  nor  does  he  hold 
the  goods  in  trust  for  the  principal,  the  owner,  and  conse- 
quently he  does  not  come  within  those  words  of  the  act. 
And  if  the  case  had  rested  entirely  upon  that  argument, 
undoubtedly  there  would  have  been  great  ground  for 
saying  that  the  defendant  had  succeeded  in  estabUshing 
his  case. 

But  in  the  course  of  the  argument  it  was  suggested, 
that,  although  the  act  of  Parliament  of  the  7  &  8  Geo.  4 
had  been  repealed,  yet  the  act  of  the  28  Oeo.  8,  c.  87,  was 
not  repealed;  and  in  that  act,  which  was  still  in  force,  be- 
ing in  pari  materia,  and  not  materially  altered  by  the  act  of 
Oeo.  4,  in  the  21  st  section,  it  is  said,  ''  Whereas  it  is  expe- 
dient that  all  goods  and  commodities,  for  or  in  respect 
whereof  any  duty  of  excise  is  by  law  imposed,  and  also  the 
materials,  preparations,  utensils,  and  vessels  in  the  custody 
of  the  maker  or  makers,  manufacturer  or  manufacturers,  of 
such  goods  and  commodities  respectively,  should  be  sub- 
ject and  liable  to  duties  of  excise  in  arrear  and  owing  from  . 
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time  to  time  by  such  maker  or  makers^  manufacturer  or    ExcH.  o/pieas, 


manufacturers^  and  also  subject  to  all  fines^  penalties,  and 
forfeitures/^  and  so  on;  then  it  is  enacted,  "  that  all  goods 
and  commodities,  for  or  in  respect  whereof  any  duty  of  ex- 
cise is  by  law  imposed,  and  all  materials,  preparations, 
utensils,  and  vessels  in  the  custody  of  the  maker  or  makers, 
or  manufacturer  or  manufacturers,  of  such  goods  or  commo- 
dities respectively,  or  in  the  custody  or  possession  of  any 
person  or  persons,  to  the  use  of,  or  in  trust  for,  such  maker 
or  makers,  or  manufacturer  or  manufacturers,  shall  be 
subject  and  liable  to,  and  the  same  are  hereby  made 
chargeable  with,  all  the  duties  of  excise  in  arrear  and 
owing  from  time  to  time  from  or  by  such  maker  or 
makers,''  and  so  on;  so  as  to  make  all  goods  of  that  de- 
scription liable  to  arrears  of  duties,  as  well  as  to  the  duties 
imposed  upon  the  particular  commodities. 

Now,  this  act  being  in  force,  what  was  the  state  of 
things  when  these  goods  were  transferred  from  Armitage  to 
Trueman?  They  had  been  in  the  hands  of  Armitage,  the 
original  manufacturer  of  the  malt,  clearly  liable  not  only 
for  the  specific  duties  chargeable  upon  them,  but  for  all  the 
duties  for  which  he  was  responsible  at  that  time.  That 
being  so,  then  by  virtue  of  this  act  they  were  transferred 
to  the  possession  of  Trueman,  subject  to  that  liability, 
though  he  was  the  pawnee,  and  had  a  special  interest  in 
these  goods ;  that  interest  he  took  subject  to  the  claim  of 
the  Crown,  to  which  these  goods  were  Uable  under  the  act 
of  Parliament. 

It  appears  to  us,  therefore,  upon  consideration  of  the 
whole  case,  that  the  judgment  must  be  for  the  Crown.  It 
was  stated  that  the  case  of  The  Attomey-General  v.  Fort  (a) 
decided  the  same  question ;  but  it  appears  to  me  that,  with- 
out any  authority,  the  matter  is  perfectly  plain,  that  the 
goods  being  once  chargeable  by  the  spirit  of  all  the  acts  of 

(a)  8  Price,  364. 
VOL.  XI.  B  B  B  M.  W.. 
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jSjfc/i.  of  Pleat,  Parliament,  they  cannot  be  discharged  except  by  an  actual 
bonS  fide  sale,  which  had  not  taken  place  in  this  case. 

My  Brother  Parke  thinks  that  the  point  taken  in  Attor- 
ney-General  V.  Fort  was  exactly  the  same  as  here. 

Judgment  for  the  Crown. 


June  10.  Sellick  V.  Teevor  and  Davies. 

One  w.  T.  be-  ASSUMPSIT  for  money  paid  by  the  plaintiff  for  the  de- 
certab  ropy-  °  feudauts,  and  for  money  had  and  received  by  the  defend- 
hoid  premiijes,     ants  to  the  usc  of  the  plaintiff. 

mortgaged  the  ^  ^ 

same  to  P.,  and       Plea,  nou  assumpsit. 

of  mortga^  co-  At  the  trial  before  Atcherley,  Seijt.,  at  the  last  Spring 
^deJAcm""''  Assizes  for  the  county  of  Somerset,  it  appeared  that  the 
into  the  hands     action  was  brought  to  recover  back  a  deposit  paid  on  a 

ofthe  Dean  and        ,        -  .  i  ^     i 

Chapter  of  w.,  sale  of  Certain  copyhold  property,  on  the  ground  that  a 
manor,  to^the*  g^^^  ^^^^  ^^^  ^o*  ^^^n  made  out.  It  appeared,  that  one 
fendan^who"  ^illi*"^  Tripp,  being  posscsscd  of  certain  copyhold  pro- 
was  to  be  a  perty  held  by  him  under  the  Dean  and  Chapter  of  Win- 
the  premises,  chcstcr,  as  lords  of  the  manor  of  Bleadon  and  Priddie, 
o"f?efauU  being  ^7  indenture,  dated  the  8th  of  May,  1821,  and  made  be- 
madeinpay-  twccu  himself  of  the   first  part,  Thomas  Powell  of  the 

ment  of  the 

mortgage  mo-    sccond  part,  and  the  defendant  Trevor  of  the  third  part, 

nev      W   T 

made  no  surl      mortgaged  the  same  to  Powell,  and  covenanted  to  surren- 

render  in  pur- 
suance of  the  above  indenture,  but  died  after  devising  all  his  real  property  to  certain  trus- 
tees; subsequently  to  the  death  of  W.  T.,  the  lords  of  the  manor,  at  the  nomination  of  the 
defendant,  granted  the  property  in  question  to  certain  persons  upon  the  said  trusts,  &c.  men- 
tioned  in  the  indenture  of  mortgage.  W.  T.,  in  his  lifetime,  surrendered  other  property  to 
the  lords  of  the  manor,  by  way  of  mortgage  to  C,  in  consideration  of  a  loan  of  ^100,  aod  by 
an  indenture  of  even  date,  covenanted,  amongst  other  things,  to  repay  the  money  borrowed,  and 
gave  the  mortgagee  a  power  of  sale,  in  case  of  default  in  payment  of  the  money.  That  in- 
denture was  stamped  with  an  ad  valorem  stamp  of  1/.  10«.  The  defendant  sold  the  whole  of  the 
above  property  to  the  plaintiff  under  the  following  conditions  of  sale: — that  he  should  deduce  a 
good  title  to  the  premises  for  the  lives  by  which  they  were  held  under  the  Dean  and  Chapter  of 
W.;  but  that  no  earlier  or  other  title  should  be  deduced,  or  any  deed  or  document  produced 
anterior  to  the  last  copy  of  court  roll,  by  which  the  premises  were  granted: — Held,  first,  that 
the  defendant  shewed  no  title  in  himself,  as  no  surrender  of  the  premises  had  been  made  to  his 
use  by  W.  T.,  and  that  the  vendee  was  not  precluded  by  the  conditions  of  sale  from  making  this 
objection  to  the  title,  as  it  appeared  on  the  face  of  the  abstract  delivered.  Secondly,  that  the 
stamp  of  30«.  was  suffirient. 
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der  it  into  the  hands  of  the  lords  of  the  manor^  to  the  use  £xcA.  of  PUa*, 
of  the  defendant  Trevor,  "with  power  to  Trevor  to  sell  the  ^ 

same  in  the  event  of  default  being  made  by  Tripp  in  pay-  Sbllick 
ment  of  the  principal  money  to  Powell,  the  mortgagee.  Tripp  Teevor. 
died  in  October,  1841,  without  having  surrendered  the 
premises  to  the  lords  of  the  manor;  and  by  his  will,  dated 
in  September,  1841,  devised  the  premises  and  all  his  real 
estate  to  J.  Corfield  and  G.  Edwards,  in  trust  to  sell  or 
mortgage  the  same.  By  copy  of  court  roll,  of  the  26th  of 
May,  1842,  the  Dean  and  Chapter  of  Winchester,  by  their 
steward,  granted  the  premises  to  J.  Tripp,  H.  Tripp,  and 
J.  H.  Tripp,  at  the  nomination  of  the  defendant  Trevor, 
the  trustee  for  sale,  upon  the  trusts  and  for  the  intents 
and  purposes  mentioned  in  the  mortgage  deed  of  the  8th 
of  May,  1821.  On  the  10th  of  June,  1837,  W.  Tripp,  in 
consideration  of  j£lOO  advanced  to  him  by  J.  Colston, 
made  a  surrender,  by  way  of  mortgage,  of  other  copyhold 
property  to  the  lords  of  the  manor,  the  same  to  be  void  on 
repayment  of  the  sum  borrowed ;  and  by  a  deed  of  even 
date,  covenanted  to  repay  the  sum  of  £100,  and  that,  if 
default  should  be  made  by  him  in  payment  of  the  money 
borrowed,  Colston  should  have  power  to  sell  the  premises. 
The  deed  of  the  10th  of  June,  1837,  giving  the  power  of 
sale,  was  stamped  with  an  ad  valorem  stamp  of  1/.  10*. 
The  premises  mortgaged  to  Powell,  and  those  surrendered 
for  the  benefit  of  Colston,  consisting  of  lots  five  and  six, 
were  put  up  to  auction,  and  purchased  by  the  plaintiff, 
under,  amongst  others,  the  following  conditions  of  sale : — 
That  the  vendors  should  prepare  and  have  ready  for  de- 
livery an  abstract  of  their  title,  and,  "  subject  to  these  con 
ditions,  shall  deduce  a  good  title  to  the  premises  sold,  for 
the  lives  by  which  the  same  copyhold  premises  are  now 
holden  under  the  Dean  and  Chapter  of  Winchester ;  but 
no  earlier  or  other  title  shall  be  deduced,  nor  any  deed  or 
document  produced  anterior  to  the  last  copy  or  copies  of 
court-roll,  by  which  the  same  copyhold  premises  respect- 
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Exch.  of  pieoM,  ively  were  granted,  and  are  now  holden  for  the  lives  therein 

18-13  . 

mentioned  respectively,  or  such  of  them  as  are  now  living; 

nor  shall  the  vendors  be  required  to  produce  the  court-rolls 
of  the  said  manor  of  Bleadon  and  Priddie,  or  to  produce 
or  give  any  evidence  of  the  title  of  the  said  Dean  and 
Chapter,  under  whom  the  same  is  holden  as  lords  of  the 
said  manor;  nor  shall  any  purchaser  be  at  liberty  to  ques- 
tion the  right  of  the  lords  of  the  said  manor  to  grant  such 
copy  or  copies  respectively :  and,  on  payment  of  the  re- 
mainder of  the  purchase-money,  the  vendors  shall  appear 
at  the  next  manor  court,  and  surrender  in  due  form/' 
The  defendants  having  delivered  an  abstract  setting  forth 
the  title  as  above  stated,  the  plaintiff  refused  to  com- 
plete the  purchase,  on  the  grounds,  first,  that  the  defend- 
ants Trevor  and  Davies  had  not  shewn  any  title  in  them- 
selves to  sell,  no  surrender  of  the  premises  in  question 
having  ever  been  made  from  W.  Tripp  to  the  use  of 
Trevor;  and  secondly,  that  the  deed  of  the  10th  of  June, 
1837,  was  void  for  want  of  a  proper  stamp,  as  a  stamp  for 
1/.  15«.  was  required  by  the  Stamp  Act,  The  plaintiff 
thereupon  demanded  back  the  deposit  money,  and,  on  the 
defendants^  refusal  to  return  it,  brought  the  present  action 
to  recover  the  amount.  The  above  objections  were  insisted 
upon  at  the  trial;  and  the  plaintiff  obtained  a  verdict, 
leave  being  given  to  the  defendants  to  move  to  enter  a 
nonsuit  or  a  verdict  for  them. 

BompaSy  Serjt.,  having  in  Easter  Term  last  obtained  a 
rule  accordingly, 

Crowder  and  Bvit  now  shewed  cause. — ^The  title  to  these 
premises  was  clearly  defective,  and  the  defendants  Trevor 
and  Davies  had  no  title  to  convey  them.  They  could  have 
no  such  right,  because  Tripp  never  surrendered  the  premises 
to  the  use  of  Trevor,  but,  by  his  will,  devised  the  legal  estate 
to  Corfield  and  Edwards ;  and  although  the  lords  of  the  ma- 
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nor  have  assumed  to  grant  the  premises,  they  could  have  no  Exek.  qfpuat, 
title  to  do  so  until  a  surrender  had  been  made  of  the  pro- 
perty into  their  hands ;  for,  as  Parke,  J.,  said,  in  Doe  d.  Tun- 
stiU  V.  Bottriell  (a),  if  a  surrender  be  void,  an  admittance 
under  it  is  mere  waste  paper  (£).  But  it  will  be  said 
that,  admitting  the  defendants  to  have  no  legal  title,  the 
plaintiff  is  precluded  by  the  conditions  of  sale  from  taking 
advantage  of  the  defect.  Such  an  argument  might  be  well 
founded,  if  a  good  court-roll  were  shewn ;  but  here  a  bad 
title  appears  on  the  face  of  the  abstract  itself.  It  is 
true  the  defendants,  under  these  conditions  of  sale,  would 
not  be  bound  to  produce  any  document  anterior  to  the 
last  court-roll;  but,  as  a  prior  document  appears  on  the 
face  of  the  title  deduced,  the  plaintiff  is  entitled  to  ex- 
amine its  validity.  The  title  was  here  clearly  defective. 
In  Shepherd  v.  Keatley  (c),  where,  on  a  sale  by  auction  of 
leasehold  property,  one  of  the  conditions  of  sale  was  that 
the  vendor  should  not  be  obliged  to  produce  the  lessor's 
title,  it  was  held,  that  the  vendee,  having  aliunde  dis- 
covered certain  defects  in  the  lessor's  title,  was  entitled  to 
insist  on  those  defects.  The  case  of  Spratt  v.  Jeffery  (d)^ 
which  was  there  cited,  is  distinguishable;  for  there  the 
vendor  contracted  to  sell  the  lease  and  good-will  in  trade 
of  a  public-house  and  shop  as  he  held  the  same,  and  the 
vendee  agreed  to  accept  an  assignment  of  the  lease  and 
premises,  without  requiring  the  lessor's  title ;  by  which  he 
clearly  precluded  himself  from  inquiring  into  the  vendor's 
title. 

The  second  objection  to  this  title  is,  that  the  second  deed 
of  the  10th  of  June,  1837,  giving  the  power  of  sale,  was  im- 
properly stamped,  and  that  it  ought  to  have  been  impressed 
with  a  deed  stamp  of  1/.  15s.  instead  of  an  ad  valorem 
stamp  of  1/.  10*.    There  were  two  deeds  of  this  date.    The 

(a)  5  B.  &  Ad.  135.  (c)  1  C.,M.  &  R.  117. 

(6)  See  Doe  d.  Sweeting  ▼.  ffel-  (d)  10  B.  &  Cr.  249;  5  Man.  8e 

lard,  9  B.  &  Cr.  789.  Ry.  188. 
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Etch,  of  Pleas,  first  was  a  mortgage  for  the  sum  of  £100,  the  duty  on 
which  is  1/.  10*.  The  second  is  merely  a  deed  of  cove- 
nant, and  is  not  a  deed  affecting  the  title  to  lands.  It  is 
not  a  mortgage  at  all,  but  an  instrument  which  comes 
within  the  general  clause  in  the  Stamp  Act,  providing  for 
deeds  '*  not  otherwise  stamped/^  But  if  it  can  be  consi- 
dered as  a  mortgage  at  all,  it  falls  within  the  proviso  in 
the  Stamp  Act,  55  Geo.  3,  c.  184,  schedule,  title  "Mort- 
gage," which  says,  "  that  where  several  distinct  deeds  fall- 
ing within  the  description  of  instruments  charged  with  the 
ad  valorem  duty  on  mortgages  shall  be  made  ai  the  same 
time  for  securing  the  payment  of  one  and  the  same  sum 
of  money ;  the  said  ad  valorem  duty,  if  exceeding  £2,  shall 
be  charged  only  on  one  of  such  deeds;  and  all  the  rest  shall 
be  charged  with  the  duty  to  which  the  same  may  be  liable 
under  any  more  general  description  of  such  deeds."  Now 
it  is  clear  that  this  deed  of  covenant  does  not  fall  within 
the  first  part  of  the  proviso,  as  the  ad  valorem  duty  does 
not  exceed  £2.  But  it  falls  within  the  latter  part  of  the 
proviso,  and  ought  in  that  case  also  to  have  been  impressed 
with  a  stamp  of  1/.  15*.  [Lord  Abinger,  C.  B. — I  think 
the  two  deeds  form  one  security;  and  that  this  is  sub- 
stantially a  mortgage,  and  not  being  within  the  proviso, 
must  be  stamped  with  the  ad  valorem  duty.] 

Prideaux  {Bompas,  Serjt.,  with  him),  in  support  of  the 
rule. — It  is  understood  that  it  will  not  be  necessary  for 
the  defendants  to  address  any  argument  to  the  Couit 
as  to  the  point  respecting  the  stamp.  Then  the  rule 
ought  to  be  made  absolute,  on  three  grounds.  First,  that 
the  plaintiff  is  precluded,  by  the  conditions  of  sale,  from 
taking  this  objection  to  the  vendor^s  title ;  secondly,  that 
it  does  not  appear  that  the  time  for  making  out  the  title 
has  yet  elapsed,  the  defendants  having  till  after  the  next 
court  day  to  make  out  their  title;  and  thirdly,  that  no 
valid  objection  existed  to  the  title.     First,  this  case  falls 
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within  the  decision  in  Sprati  v.  Jeffery  (a),  and  is  distin-  ^-rcA.  of  PUas, 
guishable  from  the  case  of  Shepherd  r.Keatley  (6).  A  ven- 
dor may  make  any  terms  he  pleases^  and  if  the  vendee  as- 
sents to  the  conditions  imposed^  he  is  bound  by  them. 
Now  here  the  condition  was,  that  "  no  earlier  or  other  title 
should  be 'deduced  anterior  to  the  last  copy  of  court-roll/' 
The  plaintiff  is,  therefore,  precluded  from  objecting  to  any 
part  of  the  title  prior  to  the  last  copy  of  court-roll.  And 
besides,  here  the  purchaser  is  not  to  be  at  liberty  to  ques- 
tion the  right  of  the  lords  of  the  manor  to  grant  such  co- 
pies of  court-roll.  The  lords  of  the  manor  might  have 
made  a  voluntary  admission  by  the  court-roll  of  May,  1842, 
and  their  title  to  do  so  would  be  immaterial.  Doe  d. 
Burgess  v.  Thompson  {c);  and  the  plaintiff  is  estopped  from 
denying  its  validity.  The  only  way  in  which  the  Court 
can  give  effect  to  these  conditions  of  sale  is,  by  deciding 
that  the  purchaser  has  no  right  to  question  the  title  prior 
to  the  last  court-roll. 

Secondly,  the  plaintiff  has  brought  his  action  too  soon, 
for  the  defendants  were  not  bound  to  make  out  their  title 
before  the  next  court  day  had  elapsed,  and  it  does  not  ap- 
pear that  that  day  has  passed.  In  Sansom  v.  Rhodes  {d), 
it  was  held,  that  where  no  precise  time  is  fixed,  within 
which  the  vendor  is  to  deduce  a  good  title,  it  ought  to 
appear  that  he  had  been  allowed  a  reasonable  time.  [Lord 
Ahinger,  C.  B. — That  point  was  not  taken  at  the  trial.] 
It  was  for  the  plaintiff  to  shew  that  a  reasonable  time 
had  elapsed;  but  he  has  failed  to  do  this,  as  he  does  not 
shew  that  the  next  court  day  has  passed:  and  it  is  sub- 
mitted that  the  defendants  are  entitled  to  insist  upon  this 
objection,  as  it  is  apparent  upon  the  evidence,  and  the  case 
was  reserved  generally. 

Thirdly,  no  valid  objection  has  been  shewn  to  the  title. 

(a)  10  B.  &  C.  249;  5  M.  &  R.  (c)  5  Ad.  &  Ell.  532  ;  1  Nev.  & 
188.  P.  215. 

(6)  1  C,  M.  &  R.  1 17.  (</)  BBing.N.C.  261 ;  8 Scott,544. 
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Ejreh.  of  Pleas,  A  coTitract  to  scU  land  consists  of  two  parts — a  contract 
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to  deduce  a  good  title,  and  a  contract  to  make  a  valid  con- 
veyance. The  former  is  fulfilled,  if  the  vendor  has  vested 
in  himself,  or  in  himself  and  those  who  are  bare  trus- 
tees for  him,  the  complete  legal  and  equitable  interest 
in  the  property.  The  rest  is  matter  of  conveyance,  the 
non-fulfilment  of  which  cannot  be  objected  to  by  the 
purchaser  until  the  time  has  arrived  at  which  he  is  en- 
titled to  have  the  property  vested  in  him,  (which  in  this 
case  was  not  until  the  next  court  day),  nor  until  he  has 
tendered  for  execution  the  necessary  documents.  In 
Berkeley  v.  Dauh  (a)  it  was.  held,  that  an  outstanding  term 
to  attend  the  inheritance,  the  trusts  being  performed, 
is  no  objection  to  the  title,  though  it  may  be  an  objection 
to  the  conveyance.  Here  the  legal  estate  being  outstand- 
ing was  no  objection  to  the  title,  and  the  defendants  would 
have  been  ready  to  complete  the  title  by  producing  a  con- 
veyance of  the  legal  estate. 

Lord  Abingeb,  C.  B. — The  case  of  Berkeley  v.  Dauh  was 
a  case  where  a  bill  had  been  filed  to  compel  specific  per- 
formance; and  it  was  held,  that  the  outstanding  term, 
although  it  might  form  an  objection  to  the  conveyance, 
was  no  objection  to  the  title.  That  case  does  not  govern 
the  present,  which  is  an  action  for  money  had  and  received, 
and  depends  upon  the  question,  whether  the  defendants 
had  a  reasonable  time  after  the  contract  within  which  to 
make  out  their  title.  The  decision  in  Shepherd  v.  Keatley 
is  applicable  to  this  case.  By  the  conditions  of  sale,  the 
defendants  are  not  bound  to  produce  any  earlier  title-deed 
than  the  last  copy  of  court-roll ;  that  protects  them  from 
any  other  title  anterior  to  that  court-roll;  but  still  the 
plaintiff  is  at  liberty  to  shew  aliunde  that  the  title  is  void. 
It  is  said,  however,  that  the  defendants  must  have  a  reason- 

(a)  16  Vc  380. 


TRINITY   TERM^   6  VICT.  729 

able  time  to  make  out  their  title;  whether  they  had  that  ^eh,  of  Pleat, 
reasonable  time  in  this  case  would  be  a  question  of  fact  for 
the  jury.  Now  the  circumstances  are,  that  the  sale  took 
place  in  July  1842,  and  the  action  was  not  brought  until 
the  January  following.  It  appears  to  me,  therefore,  that 
the  defendants  had  a  reasonable  time ;  and  it  is  quite  clear 
that  at  the  present  moment  the  title  is  insufficient.  I  am 
of  opinion,  therefore,  that  the  plaintiff  is  entitled  to  reco- 
ver. As  to  the  other  question,  I  think  that  the  proviso  in 
the  Stamp  Act  has  no  application  to  this  case,  and  that 
the  stamp  is  sufficient.  The  rule  must  therefore  be  dis- 
charged. 

RoLFE,  B.— I  am  of  the  same  opinion.  There  can  be 
no  doubt  that  a  party  has  a  right  to  stipulate  that  a  pur- 
chaser shall  take  that  interest  only  which  he  himself  has 
in  the  premises;  and  in  this  case  the  vendors  have  stipu- 
lated by  the  conditions  of  sale,  that  they  shall  not  be 
bound  to  produce  a  title  anterior  to  the  last  copy  of  the 
court-roll.  They  then  go  on  to  stipulate,  that  they  shall 
not  be  bound  to  produce  or  prove  the  title  of  the  lords  of 
the  manor,  the  Dean  and  Chapter;  their  intention  being 
that  the  last  copy  of  the  court-roll  only  shall  be  produced^ 
and  that  the  title  of  the  Dean  and  Chapter  shall  not  be 
ripped  up.  But  here  the  title  which  they  did  produce  is 
defective  on  the  face  of  it,  and  it  never  could  have  been 
intended  that  the  purchaser  should  be  precluded  from  ob- 
jecting to  the  title  which  the  vendors  should  produce,  if 
defective.  As  to  the  other  point,  I  think  that  the  two 
documents  of  the  10th  of  June,  1837,  constituted  but  one 
mortgage,  that  they  do  not  fall  within  the  proviso  in  the 
Stamp  Act  relating  to  mortgages,  and  that  the  stamp  is 
sufficient. 

Rule  discharged. 
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June  13. 

By  a  court  of 
requests  act 
it  was  enacted, 
that  no  action 
should  be 
brought  for  any 
matter  done  in 
pursuance  of 
the  act  until  a 
month's  notice 
of  action  should 
be  g^iven,  &c., 
and  if  in  such 
action  it  should 
appear  to  be  so 
done,  the  jury 
should  find  for 
the  defendant, 
and  upon  such 
▼erdict,  or  if 
the  plaintiflf 
should  become 
nonsuited,  **  or 
if  upon  a  yer- 
diet  or  demur- 
rer judgment 
shall  be  given 
against  the 
plaintiff,  the 
defendant 
should  recoTer 
treble  costs." 
The  defendant 
obtained  a 
yerdict  with- 
out having 
given  any  evi- 
dence, the 
plaintiff  having 
failed  to  esta- 
blish any 
cast:— Held, 
that  the  de- 
fendant  was 
entitled  to  tre- 
ble costs  with- 
out entering  a 
suggestion  on 
the  roll,  or 
having  given 
tlie  act  of  Par- 
liament in  evi- 
dence At  the 
trial. 


FoRMAN  V.  Dawes  and  Another. 

IRESPASS  for  seizing  the  plaintiff's  goods,  under  an 
execution  issued  out  of  the  Wolverhampton  Court  of  Re- 
quests.    Plea,  not  guilty,  by  statute. 

At  the  trial,  the  plaintiff  completely  failed  in  establish- 
ing his  case,  and  the  jury  found  a  verdict  for  the  defend- 
ants, without  any  evidence  having  been  adduced  on  their 
part. 

By  the  48  Geo.  8,  c.  ex.  (local),  intituled  "An  act  for  the 
more  easy  and  speedy  recovery  of  small  debts  within  the 
township  of  Wolverhampton,  and  the  several  parishes  and 
places  therein  mentioned,''  it  is  enacted,  (by  s.  52),  "that 
no  action  shall  be  brought  against  any  person  for  anything 
done  in  pursuance  of  this  act,  until  notice  thereof  shall 
have  been  given  &c.  at  least  one  calendar  month  before  the 
suing  out  and  serving  of  the  same  &;c. ;  and  the  defendant 
or  defendants  in  such  action  shall  and  may  plead  the 
general  issue,  and  give  this  act  and  the  special  matter  in 
evidence,  and  that  the  same  was  done  in  pursuance  and  by 
the  authority  of  this  act ;  and  if  the  same  shall  appear  to  have 
been  so  done  &c.,  then  the  jury  shall  find  for  the  defend- 
ant or  defendants  j  and  upon  such  verdict,  or  if  the  plain- 
tiff or  plaintiffs  shall  become  nonsuited  or  discontinue  such 
action,  or  if,  upon  a  verdict  or  demurrer,  judgment  shall 
be  given  against  the  plaintiff  or  plaintiffs,  the  defendant  or 
defendants  shall  and  may  recover  treble  costs."  The 
Master  having,  in  pursuance  of  the  above  act,  taxed  treble 
costs  in  favour  of  the  defendants  in  this  cause.  Godson  ob- 
tained a  rule  to  shew  cause  why  the  Master  should  not  re- 
view his  taxation,  and  reduce  the  amount,  on  the  ground 
that  the  defendants  were  not  entitled  to  treble  costs,  as 
they  had  not  entered  any  suggestion  on  the  record,  and 
had  not  given  the  act  in  evidence  at  the  trial. 
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fV.  J.  Alexander  ( Talfovrd^  Serjt.,  with  him)  now  shewed  B^cft.  of  puas, 
cause. — First,  a  suggestion  was  not  necessary;  for  the  ^-  ^  '  ^ 
statute  does  not  require  it.  The  statute  says,  that  if,  Foeman 
upon  a  verdict  or  demurrer,  judgment  shall  be  given  Dawbs. 
against  the  plaintiff  or  plaintiffs,  the  defendant  shall 
recover  treble  costs.  The  defendants  having  succeeded  at 
the  trial,  the  judgment  is  regular,  without  any  suggestion 
being  entered ;  and  it  would  not  appear  from  the  judg- 
ment whether  treble  costs  had  been  charged  or  not :  IFells 
V.  Ody  (a).  In  that  case  Parke,  B.,  says,  "  There  are 
some  cases  in  which  a  suggestion  must  be  entered  up, 
as  where  the  defendant  seeks  to  deprive  the  plaintiff  of 
costs  under  the  court  of  requests  acts;  but  here  the 
judgment  would  be  regular  without  such  suggestion  being 
entered.  If  the  defendant  entered  up  judgment  for  treble 
costs,  the  Court  could  not  see  from  the  judgment  whether 
he  had  charged  treble  costs  or  not.  It  was  held,  in  Unlay 
V.  Seaton  (J),  that  neither  a  certificate  from  the  Judge,  nor 
a  suggestion  on  the  roll,  is  necessary  to  entitle  a  defend- 
ant to  double  costs  under  the  11  Geo.  2,  c.  19.  There  the 
words  in  the  statute  are,  shall '  recover  double  costs.'  I 
do  not  say  whether  it  is  not  necessary  to  enter  a  suggestion 
in  the  present  case.  If  the  words  had  been  '  shall  recover 
treble  costs,'  it  is  quite  clear,  on  the  authority  of  that  case, 
that  it  would  not  have  been  necessary  to  do  so.''  That 
judgment  is  expressly  in  point,  and  is  decisive  to  shew  that 
no  suggestion  was  necessary  here.  But  then  it  is  said,  that 
the  defendants,  in  order  to  entitle  themselves  to  treble  costs, 
ought  to  have  given  some  evidence  to  bring  the  case  within 
the  act.  But  it  sufiSciently  appeared  that  they  were  proceed- 
ings under  the  act.  Notice  of  action  had  been  given,  and 
the  plea  was,  not  guilty  by  statute.  It  was  not  necessary 
to  produce  the  warrant  to  shew  that  the  goods  were  seized 
under  the  execution,  as  it  was  clear,  from  the  plaintiff's 

(a)  2  C,  M.  &  R.  184.  (J)  1  Taunt.  210. 
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Exeh.  of  Pleas,  own  shewing,  that  it  was  so,  and  that  the  seizure  was  jus- 

^      _     ^  tifiable,  and  therefore  the  trespass  was  not  proved.     It 

FoBMAK  was  not  denied  before  the  Master,  that  this  was  an  action 

Dawxs.  ^^^  ^  matter  done  in  pursuance  of  the  act. 

Godson,  in  support  of  the  rule. — As  the  warrant  was  not 
put  in  and  proved,  the  Court  has  no  judicial  knowledge 
that  the  proceedings  were  for  anything  done  under  the 
act :  and  the  defendants  are  in  the  same  situation  as  if  this 
were  a  simple  trespass,  and  the  words  "  by  statute"  were  not 
added  to  the  plea  of  not  guilty.  The  defendants  not  hav- 
ing given  any  evidence  to  shew  that  their  defence  was  under 
the  act,  and  no  certificate  of  the  Judge  having  been  produced 
to  that  eiFect,  the  Court  has  no  judicial  knowledge  that 
the  defendants  are  entitled  to  treble  costs,  and  they  ought 
not  to  be  allowed. — He  referred  to  the  ruling  in  Forman  v. 
Dawes  {a),  on  the  first  trial  of  this  cause. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged  with  costs.  I  think  the  Court 
granted  the  rule  without  sufficiently  considering  the  merits 
of  the  application ;  for  it  appears  to  me,  upon  consideration, 
that  there  was  no  ground  or  pretence  whatever  for  it.  The 
words  of  the  act  of  Parliament  are  precise,  that  if  an  action 
is  brought  for  any  matter  done  by  virtue  of  this  statute,  the 
plaintiff  shall  give  one  month's  notice  of  the  action  before 
he  brings  it,  and  that  he  shall  be  punished,  if  he  be  non- 
suited, or  averdict  pass  against  him,  by  the  payment  of  treble 
costs  to  the  defendant.  According  to  Mr.  Godson's  inter- 
pretation of  the  act,  if  the  plaintiff  is  nonsuited  because 
he  fails  to  give  any  evidence  at  all,  the  party  who  defends 
the  action  never  can  recover  treble  costs.  Then  what  is 
the  meaning  of  the  act  of  Parliament?  The  record  does 
not  state  that  the  action  was  brought  for  a  matter  done 

(a)  1  Car.  &  Marshm.  127. 
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in  pursuance  of  the  act^  and  there  was  no  plea  that  a  no-  Exch.  of  PUasf 
tice  was  served  to  that  eflFect.     But  suppose  there  was  a  '  ^ 

plea  to  that  effect,  then,  according  to  Mr.  Goelson,  that  Fobman 
plea  ought  to  be  proved  before  the  defendant  can  derive  dawes. 
any  advantage  from  the  act.  But  if  that  be  so,  what  be- 
comes of  ail  the  provisions  in  the  statute  about  a  nonsuit  ? 
This  is  precisely  a  case  where  a  verdict  is  given  against  the 
plaintiff,  because  he  did  not  prove  his  notice  of  action  under 
the  statute.  But  it  is  said  that  a  suggestion  ought  to  have 
been  entered.  It  is  not,  however,  usual  for  any  application 
to  be  made  to  the  Court  upon  the  subject  of  a  suggestion ; 
indeed,  no  suggestion  is  necessary  merely  to  increase  the 
costs,  because  the  costs  are  dependent  upon  the  record; 
and  certainly  the  Master,  in  this  case,  has  followed  the 
usual  course,  where  it  appeared  to  him,  on  the  admission 
of  the  parties  or  upon  affidavit,  that  the  action  relating  to 
the  matter  in  question  had  its  origin  from  an  order  or 
judgment  of  the  court  of  requests.  That  course  is,  to  look 
at  the  statute,  to  see  what  should  be  done  with  the  case 
with  respect  to  the  costs.  That  is  the  ordinary  practice, 
and  the  Master  could  not  do  otherwise.  I  think  there  was 
no  ground,  therefore,  for  this  rule,  and  that  it  must  be  dis- 
charged with  costs. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. — ^When  Mr.  Godson  moved  the  rule,  it  was 
upon  two  grounds:  first,  that  the  statute  did  not  give 
costs  when  the  defendant  did  not  give  evidence ;  and  se- 
condly, that  the  Master  had  not  taken  the  proper  course  to 
adjudicate  upon  the  costs. 

With  regard  to  the  first  point,  that  the  defendant  had 
given  no  evidence,  and  therefore  that  he  was  not  entitled 
to  the  costS;  I  apprehend  that  is  not  required.  The  de- 
fendant is  not  obliged  to  give  evidence  to  entitle  himself 
to  costs.     That  impression  may  have  arisen  from  an  ex- 
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Exch,  of  Pleat,  pression  found  in  tliis  act  of  Parliament^   and   in  many 
^  ^      .     others — an  unhappy  expression,  that  a  party  "  may  give 
FoRMAN       this  act  and  the  special  matter  in  evidence;"   but   that 
D/iwEs.       means,  I  apprehend,  that  the  party  may  plead  the  general 
issue,  and,  without  reference  to  the  general  rules  of  plead- 
ing, give  the  special  matter  of  defence  in  evidence ;  but 
it  does  not  mean  that  he  is  to  give  evidence  if  nothing  calls 
for  an  answer  from  him.     And  it  is  conclusive  that  such 
is  its  meaning,  that  the  defendant  is  equally  to  have  treble 
costs  if  the  plaintiff  be  nonsuited. 

Then  the  second  point  was,  whether  the  Master  has  taken 
the  proper  means  in  deciding  as  to  the  costs  ?  I  think  he 
has,  because,  as  my  Lord  has  said,  it  is  not  necessary  to 
have  a  suggestion  to  entitle  a  party  to  treble  costs.  If  the 
losing  party  is  to  have  some  costs  given  to  him,  then  it  is 
necessary  to  have  some  suggestion  on  the  record;  but  that 
is  not  the  case  here.  The  decision  of  the  Master,  cer- 
tainly, is  in  conformity  with  the  ordinary  proceeding. 

Rule  discharged. 


June  13.  Martin  v.  Daws. 

The  venae  can-  1  HIS  was  an  action  of  assumpsit,  the  venue  in  which  was 
upon  the  oiX  ^^^^  ^^  London.  The  declaration  set  forth  an  award,  made 
nary  affidavit,     ^pon  a  reference  of  all  matters  in  difference  between  the 

in  an  action  on      ^ 

an  award.  plaintiff  and  defendant,  under  an  order  of  Alderson,  B. 

tion  of  assump-  By  this  award,  dated  30th  September,  1842,  after  reciting 
rlUTringto"the  (^^^^^  ^^i^)  *^^*  ^^^  plaintiff  had  given  a  bond  to  one 
plaintiff  certain  Barton  to   secure  the   sum  of  £400   and  interest,   and, 

copyhold  pre- 
mises, pursuant  as  a  Collateral  security,  had  surrendered  to  him  certain 

which  directed   copyhold  premises  within  the  manor  of  Bobertsthorpe,  in 

or^ir'lSf-*''   the  county  of  Sussex;  that  the  defendant  had  paid  off  the 

tirs  paying  a     principal  and  interest  due  upon  the  bond  in  the  year  1824, 

certain  sum  to 
the  defendant, 
is  an  action  on  an  award,  within  the  meaning  of  the  rule  as  to  the  change  of  venue. 
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and  had  thereupon  been  admitted  to,  and  ever  since  con-  Exch.  of  PUas, 
tinned  in  possession  of,  the  premises :  the  arbitrators  found  ^  ^  *  ^ 
that  the  balance  due  from  the  plaintiff  to  the  defendant,  in  Martin 
respect  of  principal  and  interest,  was  the  sum  of  £214  and  daws. 
no  more,  and  directed  that,  on  or  before  the  25th  of  March 
then  next,  the  plaintiff  should  pay  that  sum  to  the  defendant, 
and  thereupon  the  defendant  should,  at  the  next  court  for 
the  said  manor,  surrender  the  said  copyhold  premises  to  the 
use  of  the  plaintiff.  The  declaration  then  stated,  in  sub- 
stance, that  the  defendant,  in  Michaelmas  Term,  1842, 
obtained  a  rule  nisi  for  setting  aside  the  award,  on  several 
grounds  therein  mentioned,  which  was  discharged  with 
costs  in  last  Hilary  Term ;  and  that  thereby  the  defendant 
dispensed  with  the  strict  performance  of  the  award  in 
respect  to  the  payment  by  the  plaintiff  of  the  £214,  and 
gave  the  plaintiff  a  further  reasonable  time  for  that  pur- 
pose; that  the  costs  were  taxed  on  the  said  rule  at 
15/.  lOs.  6d. ;  that  the  plaintiff  afterwards,  and  within  a 
reasonable  time,  to  wit,  on  &c.,  tendered  to  the  defendant 
the  balance  due  to  him  after  deducting  the  said  costs,  viz. 
198/.  9s.  6d.,  but  that  he  refused  to  receive  the  same ;  and 
that  he,  the  plaintiff,  had  always  been  ready  and  willing 
to  pay  him  the  said  sum  of  £214;  and  assigned  as  a 
breach,  that  the  defendant  had  not  surrendered  to  him 
the  copyhold  premises. 

In  Easter  Term  (May  6), 

Bramwell  moved  to  change  the  venue  to  the  county  of  Sus- 
sex, on  the  usual  affidavit  that  the  cause  of  action  arose  in 
that  county;  and  contended,  that  this  was  not  an  action  on  an 
award,  and  therefore  not  within  any  rule  which  prevented 
the  venue  from  being  changed  in  such  actions,  and  which 
applied  only  to  cases  where  the  mere  production  of  the  in- 
strument entitled  the  plaintiff  to  recover.  Here  the  state- 
ment of  the  award  was  merely  introductory,  and  more  was 
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Exch.  of  Pleas,  necessarv  to  be  averred^  to  entitle  the  plaintiff  to  recover. 
^  ^     This  award  did  not  direct  the  surrender  absolutely^  but 

Martin  only  conditionally  on  the  plaintiff's  doing  an  act  himself. 
Daws.  ^^*  payment  of  the  balance  due  to  the  defendant.  \_Parke, 
B.,  mentioned  TVkitbum  v.  Staines  (a).]  Even  if  that  case 
were  considered  as  an  authority,  that  in  an  action  on  an 
award  the  venue  is  not  changeable,  this  could  scarcely  be 
said  to  be  such  an  action  (&).  But  even  if  this  were  an  ac- 
tion on  an  award,  Mondel  v.  Steele  shewed  that  the  venue 
might  be  changed  in  such  action. 

The  Court  (c)  granted  the  rule,  Parke,  B.,  expressing  an 
opinion,  that,  since  the  case  of  Mondel  v.  Steele,  it  was  to 
be  considered  that  the  rule,  which  prohibited  the  change 
of  venue,  applied  only  to  actions  of  debt  or  covenant  on  a 
specialty,  and  to  bills  or  notes,  and  therefore  not  to  an 
action  upon  an  award,  which,  although  under  seal,  was  not 
a  specialty. 

On  a  former  day  in  this  term.  Hoggins  obtained  a  rule 
to  shew  cause  why  the  rule  to  change  the  venue  should 
not  be  discharged,  on  the  ground  that  it  was  not  a  case  in 
which  the  venue  could  be  changed  on  the  ordinary  afSda- 
vit. — ^Against  that  rule 

BramweU  now  shewed  cause. — This  is  in  truth  not  an 
action  upon  the  award,  but  upon  a  new  agreement  founded 
on  it,  and  therefore,  even  if  the  venue  cannot  be  changed 
in  an  action  upon  an  award  on  the  ordinary  affidavit,  that 
rule  does  not  apply  in  the  present  case.  [Lord  Abinger, 
C.  B. — ^The  award  does  not  go  for  nothing,  because  you 
do  not  proceed  immediately  upon  it.  It  is  the  foundation 
of  the  action.]  If  this  were  an  action  on  the  award,  the 
breach  would  be  the  not  doing  what  the  award  ordered, 
but  it  is  not.    The  award  directs  a  reconveyance  at  the 


(a)  2  Bos.  &  P.  355.  (c)   Parkey  B..  Aldenon,  B., 

(h)  8  M.  &  W.  640.  Gurney,  B.,  and  Rolfey  B. 
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next  Court  after  the  25 th  March,  1842,  upon  payment  of  Exeh.  of  PUm, 


money  by  the  plaintiff  on  that  day ;  but  this  is  not  the 
breach.  But  taking  this  to  be  an  action  on  the  award,  the 
case  of  Mondel  v.  Steele  is  an  authority  that  the  venue  may 
be  changed  in  all  actions  on  written  contracts,  except  in 
actions  of  debt  or  covenant  on  a  specialty,  where  the  debt 
accrues  by  the  instrument  merely,  and  actions  on  bills  or 
notes;  and  therefore  the  prohibition  does  not  apply  to  an 
award.  In  that  case,  Parke,  B.,  in  delivering  the  judg- 
ment of  the  Court,  says  (a),  "  We  think  it  cannot  be  laid 
down  as  a  general  proposition,  that  the  venue  is  not  to  be 
changed  in  actions  on  contracts  appearing  by  the  declara- 
tion to  be  in  writing.  There  does  not  seem  to  be  any 
principle,  and  but  little  precedent,  in  support  of  so  exten- 
sive an  exception  to  a  general  rule,  which  in  conformity  to 
the  statute  law  is,  that  actions  should  be  tried  where  the 
cause  of  action  arises.''  It  may  be  said,  that  this  award  is 
in  the  nature  of  a  specialty;  but  although  it  is  under  seal, 
it  is  not  a  specialty,  for  it  is  not  a  deed.  Even  if  it  were, 
the  venue  might  be  changed,  for  it  is  not  in  every  action  on 
specialties  that  it  cannot  be  changed.  The  ground  on  which 
the  venue,  in  actions  on  specialties  and  notes,  has  been  held 
not  to  be  changeable,  is  well  stated  by  CressweUin  argument 
in  Mondel  v.  Steele,  viz.  '^  that  a  bond  is  a  debt  everywhere, 
and  so  is  a  bill  of  exchange  or  promissory  note :  the  per- 
son liable  upon  those  instruments  contracts  to  pay  in  one 
place  as  well  as  another,  and  no  locality  can  attach  to 
them;  and  the  defendant  cannot  properly  say  that  the 
cause  of  action  arose  in  one  place  more  than  another.''  In 
the  case  of  a  bond  or  note,  it  is  almost  impossible  to  say 
that  proof  would  be  required  in  any  one  county  in  parti- 
cular. The  instrument  and  the  debt  are  the  same  thing; 
the  instrument  is  the  cause  of  action.  And  the  instrument 
being  in  one  county  cannot  be  the  reason,  because  it  may 

(a)  8  M.  &  W.  644. 
VOL.  XI.  C  C  C  K.  W. 
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SxdL  fif  Phot,  be  rexnored  before  the  trial.   The  rule  which  was  correctly 
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applied  to  actions  on  those  instraments^  where  the  debt  is 
due  by  the  instrument  itself^  has,  it  is  submitted^  been  in- 
correctly applied  to  actions  on  instruments  where  the  debt 
was  due^  not  by  virtue  of  the  instrument  alone^  but  by 
that  and  the  existence  of  collateral  matters.  The  mistake 
arose  from  supposing  that  the  venue  was  not  changeable  in 
actions  on  bonds^  not  for  the  reason  above  given,  but  be« 
cause  they  were  specialties.  The  next  extension  was  to 
all  actions  on  writings,  and  proceeded  from  a  similar  mis*- 
take.  The  reason  for  saying  that  the  cause  of  action  on  a 
bond  or  note  does  not  arise  in  any  particular  county,  surely 
cannot  apply  to  the  present  case.  Here  the  debt  does  not 
arise  on  the  instrument  per  se.  In  those  actions  there  is  no 
averment  of  place  in  the  declaration,  that  might  not  truly 
be  put  in  any  county,  except  the  making  of  the  instruments, 
and  it  is  not  where  they  were  made,  but  where  they  are, 
which  is  material,  and  the  proof  thereof  arises  wherever  the 
handwriting  is :  but  in  this  case  there  are  many  averments 
of  facts  which  must  have  happened  in  a  particular  place^ 
and  the  witnesses  to  prove  them  must  have  been  in  that 
place.  Whitburn  v.  Staines  (a)  is  not  an  authority  to  the 
contrary ;  for,  independently  of  the  refusal  to  grant  the  rule 
not  being  an  absolute  one^  as  was  observed  by  this  Court  in 
Mondel  v.  Steele,  it  does  not  appear  that  it  was  not  an  award 
for  the  payment  of  a  sum  of  money  only,  in  which  case  the 
instrument  creates  the  debt,  and  not,  as  in  the  present 
case,  for  the  performance  of  some  other  matter.  In  Arden 
V.  Momingtan  (i),  where  the  Court  refused  to  bring  back 
the  venue,  which  had  been  changed  to  Hereford,  in  cove- 
nant on  a  lease  for  non-payment  of  rent  for  premises  situ- 
ate there,  Bayley,  B.,  says,  *'Does  the  principle  of  the 
rule  for  retaining  the  venue  in  actions  on  specialties  apply, 
except  where  they  are  for  payment  of  money  ?^^     The  au- 

(a)  2  Boa.  &  P.  355.  (ft)  4  Tyrw.  56. 
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thorities  are  collected  in  Tidd's  Practice,  Vol.  1,  604,  and  ««?*.  qfPieai, 

1843 
after  stating  the  exceptions,  it  is  said,  "  But  the  venue 

may  still  be  changed  in  an  action  upon  a  policy  of  insur- 
ance, not  being  by  deed.''  Actions  on  awards  are  in  truth 
actions  on  the  agreements  to  perform  those  awards.  The 
action  mnst  be  on  the  agreement.  And  this  is  an  action 
on  the  agreement  to  perform  the  award.  In  Whiibum  v. 
Staines,  the  Court  only  intimated  an  opinion  that  the  ap- 
plication could  not  succeed :  they  did  not  decide  the  point. 
And  Parke,  B.,  said,  when  this  rule  to  change  the  venue 
was  moved  for,  that,  since  the  case  of  Mondel  v.  Steele,  it 
must  not  be  taken  that  the  venue  will  not  be  changed  in 
an  action  on  an  award. 

Hoggnis,  contrk,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B.— I  am  of  opinion  that  this  rule 
ought  to  be  made  absolute.  We  cannot  take  the  law  from 
the  casual  expressions  of  judges,  but  must  look  to  decided 
cases.  The  case  of  Stamvay  v.  Heshp  (a),  is  a  direct  au- 
thority that  the  Courts  will  not  change  the  venue  in  an  ac- 
tion on  an  award.  Abbott,  C.  J.,  there  says,  "  There  is  not 
any  case  deciding  that  the  venue  may  be  changed  in  an 
action  on  an  award,  and  as  the  contrary  has  been  held  in 
the  Court  of  Common  Pleas,'*  alluding  to  Whitburn  v. 
Staines,  "  we  think  it  best  that  the  practice  of  this  Court 
should  be  conformable  to  that  decision.''  I  think  the 
practice  has  been  settled  by  those  decisions.  The  rule  will 
therefore  be  absolute,  the  costs  to  be  costs  in  the  cause. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute. 

(a)  3  6.  &  Cr.  9;  4  D.  &  R.635. 
c  c  c  2 
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Harvey  v.  Pocock  and  Others. 


Bseh.  o/Pleatf 
1843. 

June  12.        fry 

Where  a  land-  XbESPASS  for  breaking  and  entering  the  plaintiff's 

for  rent/**"*  dwelling-house,  and  therein  levying,  seizing,  distraining, 

amongst  other  ^^^  impounding  his  goods,  nntil  he  the  plaintiff  was  forced 

which  are  not  and  obliged,  in  order  to  release  the  same,  to  pay  the  sum 

distrainable  in        -„,    ,J^      ^r.,  .,        ,  '        r  j 

law  (as  looms  01  oL  los. — flea,  uot  guilty,  by  statute. 
beil!!^'I'uffidJnt  ^*  ^^®  ^™^  before  Gumey,  B.,  at  the  Middlesex  Sittings 
without  them  {j^  Eastcr  Term,  it  appeared  that  the  distress  in  question 
rent),  and  the  was  made  for  8/.  due  from  the  plaintiff,  who  was  a  willow- 
amount^of  the  *  weaver,  for  rent  of  the  house  and  premises  occupied  by 
cosu  o^^di?tress  ^^™'  Among  the  goods  included  in  the  inventory  were  six 
upon  which  the  looms  then  at  work,  and  without  which  there  was  suffi- 

distress  is  with.      .  .  i.      i       -i.  -•.t     ,  • 

drawn  alto-  cicut  ou  the  premises  to  satisfy  the  distress.  Nothing  was 
fenant  is^  *  rcmoved,  nor  was  any  injury  whatever  done  to  any  of 
endUed,  in  an    ^\^q  goods.    The  defendants  remained  in  possession  for  five 

action  of  tres-  ®  *^ 

pass,  to  recover  days,  when  the  defendant  paid  the  rent  due,  together  with 
damage  sus-  ^^9,  6d.  for  costs,  and  the  distress  was  withdrawn.  The 
takinR  of  thwe  Ic*^"!^^  Judge,  in  summing  up,  told  the  jury  that  the  dis- 
particuiar  training  of  the  looms  entitled  the  plaintiff  to  a  verdict  for 

goods,  and  not  °  '^ 

the  whole  the  valuc  of  the  goods  so  taken,  and  that  it  was  for  them 
amoun  pai  y  ^  ^^^^  ^^  damage  having  been  proved,  whether  they  would 
case"  the  di*-  ^^^  ^^®  plaintiff  any  greater  damages  than  the  amount 
trainorisa        paid  by  him  to  redeem  them.     The  jury  found  for  the 

trespasser  ab  ."l, 

initio  only  as     plaintiff,  damages  87.  168,  6d. 

which  were' not      ^^  Eastcr  Term,  Kelly  obtained  a  rule  to  shew  cause 
distrainable.      ^^y  ^  ncw  trial  should  not  be  had,  or  the  damages  re- 
duced to  15«.  66^.  or  to  Is. 

Jervis  and  E.  James  now  shewed  cause. — ^The  plaintiff 
was  entitled  to  recover  in  this  action  the  full  value  of  the 
goods  taken,  without  any  deduction  being  made  for  the 
rent.  This  is  an  action  of  trespass  for  the  unlawful  seizure 
of  the  plaintiff's  goods,  and  not  an  action  on  the  case 
founded  upon  an  irregularity  in  the  conduct  of  the  dis- 
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tress.  The  taking  of  the  looms^  there  being  a  sufficient  Bxeh.  of  puas, 
distress  without  them,  made  the  defendants  trespassers  ab  s^f^ 
initio.  The  stat.  11  Geo.  2,  c.  19^  s.  19^  is  a  legislative 
declaration  of  the  pre-existing  law^  both  as  to  actions  of 
trespass  and  on  the  case  for  an  illegal  seizure  of  goods  as  a 
distress.  The  preamble  states^  that  ''  whereas  it  hath 
sometimes  happened^  that  upon  a  distress  made  for  rent 
justly  due^  the  directions  of  the  stat.  2  W.  &  M.  c.  5^  have 
not  been  strictly  pursued^  but  through  mistake  or  inadvert- 
ence^ &c.^  some  irregularity  or  tortious  act  hath  been  done 
in  the  disposition  of  the  distress  so  taken^  for  which  the 
party  distraining  hath  been  deemed  a  trespasser  ab  initioj 
and  in  an  action  brought  against  him  as  such^  the  plain- 
tiff hath  been  entitled  to  recover^  and  hath  actually  reco- 
vered^ thefuU  value  of  the  rent  for  which  such  distress  was 
taken :''  and  then  the  clause  provides^  that  in  such  cases 
of  subsequent  irregularity  the  distress  shall  not  therefore 
be  deemed  unlawful,  nor  the  parties  trespassers  ab  initio; 
but  the  party  aggrieved  shall  recover  satisfaction  for  the 
special  damage  in  any  action  of  trespass  or  on  the  case.  In 
an  action  on  the  case,  therefore,  for  an  irregularity  in 
the  disposition  of  the  distress  after  it  is  taken^  the  plaintiff 
can  recover  only  the  value  of  the  goods,  minus  the  rent : 
Biggins  v.  Goode  (a).  But  that  case  is  no  authority  on  the 
present  occasion,  because  this  is  a  void  distress,  for  which 
trespass  lies  independently  of  the  statute,  and  in  which  the 
measure  of  damages  is  the  amount  which  the  plaintiff  has 
been  compelled  to  pay  to  redeem  the  goods  so  illegally 
seized.  In  Proudlove  v.  Twendow  (6),  which  was  an  action 
of  trover  against  a  landlord  by  his  tenant  for  the  value 
of  growing  crops  seized  and  sold  by  the  landlord  as  a 
distress  for  rent,  and  afterwards  cut  down  and  carried 
away  by  the  purchaser,  it  was  held,  that  the  landlord  was 
entitled  to  deduct  the  rent  from  the  damages,  and  that, 

(a)  2  C.  &  J.  364.  (h)  1  C.  &  M.  326. 
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Bxeh.  of  Pleat,  the  crops  having  been  sold  for  their  full  value,  and  for  less 
than  the  amount  of  the  rent,  the  plaintifiF  was  entitled  to 
nominal  damages  only.  That,  however,  was  on  the  ground 
that  case  was  the  proper  remedy,  the  seizure  being  lawful, 
but  the  subsequent  removal  of  the  crops  an  irregularity 
within  the  statute.  Gillard  y.  BrUtan  (a)  shews,  that 
where  the  seller  of  goods,  which  have  not  been  paid  for  ac- 
cording to  the  contract,  retakes  them  from  the  buyer  without 
his  consent,  even  though  under  circumstances  inducing  a 
suspicion  of  fraud  in  the  buyer,  the  latter  is  entitled,  in  an 
action  of  trespass  for  such  taking,  to  recover  their  full  value, 
and  the  jury  cannot,  in  estimating  the  damages,  take  into 
consideration  the  debt  due  to  the  seller,  and  treat  it  as  being 
diminished  pro  tanto  by  the  value  of  the  goods.  So,  in 
trespass  for  taking  goods  under  process  on  a  regular  judg- 
ment, but  in  a  wrong  place,  into  which  the  process  did 
not  run,  the  plaintifip  is  entitled  to  recover  the  whole  value 
of  the  goods,  and  not  merely  the  amount  of  damage  which 
he  has  really  sustained  by  their  being  taken  in  a  wrong 
place:  Sowell  v.  Champion  {b).  Upon  these  authorities,  the 
plaintifip  in  this  case  is  entitled  to  retain  his  verdict  for 
the  full  amount. 

Kelly  and  Hugh  Hill,  contriL — ^This  is  the  case  of  a  dis- 
tress which  was  perfectly  lawful  as  to  all  the  goods  seized, 
except  the  looms :  it  cannot,  therefore,  be  treated  as  a  void 
distress.  The  looms  having  been  improperly  seized,  the 
plaintifip  is  doubtless  entitled  to  recover  in  respect  of  any 
damage  done  by  the  seizure  of  them,  but  no  further. 
The  money  was  paid  by  the  plaintiflf  to  obtain  the  with- 
drawal of  the  whole  distress,  and  was  received  as  the  rent 
in  arrear.  If  the  rent  is  to  be  taken  as  having  been  satis- 
fied thereby,  the  plaintifip  cannot  now  recover  it  back. 
Suppose  the  defendants,  to  this  declaration,  had  pleaded 

(o)  8  M.  &  W.  575.  (6)  6  Ad.  &  E.  407  ;  2  Nev.  &  P.  621. 


TRINITY   TERM,  6  YICT.  743 

specially  a  justification  as  to  the  breaking  and  enteringi  ^*ck.^PkMt 
and  as  to  the  taking  of  all  the  chattels  except  the  looms,  ^  '  ^ 
and,  as  to  them,  had  let  judgment  go  by  default;  oonid  Habybt 
the  plaintiff  have  recovered  any  greater  damages  than  the  Focock, 
amount  of  the  actual  damage  done  by  the  taking  of  the 
looms?  If  the  rent  h^paidy  so  that  the  landlord  can  no 
longer  distrain  for  it,  the  only  damage  is  for  the  misuser,  or 
the  inconvenience  from  the  want,  of  the  articles  improperly 
taken ;  and  as  no  injury  was  proved  in  this  case  to  have 
been  done  to  them,  and  the  same  costs  would  have  been  in- 
curred in  distraining  those  goods  which  were  lawfully  seized, 
the  plaintiff  is  entitled  to  nominal  damages  only.  Now,  on 
a  fresh  action  or  distress  for  this  rent,  the  plaintiff  would 
be  entitled  to  say  that  he  had  paid  the  j£8  to  redeem  the 
goods,  and  that  the  landlord  had  received  it  as  rent.  The 
taking  of  the  looms  no  doubt  made  the  defendants  tres- 
passers ab  initio,  but  only  aa  to  those  goods,  and  the  pay- 
ment was  a  good  payment  to  satisfy  the  rent.  Where  the 
act  done  is  wrongful,  but  is  so  merely  as  to  part  of  the 
goods,  no  wrong  being  done  as  to  the  residue,  the  wrong* 
doer  is  a  trespasser  as  to  that  part  of  the  goods  only  in 
respect  of  which  the  wrongful  act  was  done.  Thus,  in  Dod 
▼.  Monger  (a),  where  several  barrels  of  beer  were  distrained 
for  rent,  and  the  distrainor  drew  beer  out  of  one  of  them, 
Lord  Holt  heldy  that  it  rendered  him  a  trespasser  ab  initio 
only  as  to  that  single  barrel.  In  all  the  more  recent 
cases,  where  a  party  distraining  has  been  held  a  trespasser 
ab  initio  for  an  abuse  of  the  distress,  there  is  none  in  which 
there  was  an  abuse  of  part  only :  see  Etherton  v.  Popple- 
well  {b),  Dye  v.  Leatherdale  (c),  Gargrave  v.  Smith  (rf).  The 
words  of  the  recital  in  the  stat.  Geo.  2,  c.  19,  s.  19,  are 
remarkable :  that  "  upon  a  distress  made  for  rent  justly 
due,'^  "  some  irregularity  or  tortious  act  hath  been  after- 


(a)  6  Mod.  215.  (c)  3  WiIb.  20. 

{b)  1  East,  139.  (d)  1  Salk.  221. 
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jBrcA.  ofPhoMf  wards  done  in  the  disposition  of  the  distress  so  seized  or 
^^^'  taken  as  aforesaid^*  So,  in  the  Six  Carpentert^  Case  {a), 
where  the  Court  speak  of  the  party  as  a  trespasser  ab 
initio  who  ''  works  or  kills  the  distress,'^  they  evidently 
refer  to  the  whole  thing  distrained*  There  is  still  older 
authority  to  shew,  that  where  a  distress  for  rent  is  made  on 
things  that  are  not  distrainable  in  law,  and  there  is  a  pay- 
ment to  redeem  it,  that  is  a  good  payment  of  the  rent, 
which  therefore  cannot  be  recovered  again :  2  Inst.  133, 
c.  15. 

Lord  Abinoer,  C.  B. — ^The  case  in  6th  Modem  is  un- 
doubtedly a  very  strong  authority  for  the  defendants. 
The  Six  Carpenters^  Case  leaves  it  an  open  question  how 
far  the  party  becomes  a  trespasser  ab  initio  as  to  the  whole 
distress  by  an  excess  as  to  part.  It  is  very  reasonable 
that  he  should  not,  but  that  his  liability  should  be  limited 
according  to  the  doctrine  laid  down  by  Lord  HoU.  This 
is  only  a  constructive  trespass  as  to  the  looms,  and  yet  the 
plaintiff  is  asking  for  damages  to  the  amount  of  the  whole 
rent.  It  is  the  same  as  if  the  goods  had  been  sold,  and 
the  value  of  the  looms  had  been  returned  to  him.  The 
rule  will  be  absolute  for  a  new  trial,  unless  the  plaintiff 
consents  to  reduce  the  verdict  to  nominal  damages. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Bule  absolute  for  a  new  trial. 


(a)  8  Rep.  146. 
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Bxch.  of  Pleast 
1843. 

Davies  V.  Jenkins.  June  12. 

L/ASE. — ^The  first  count  of  the  declaration  stated^  that  Cue  im  not 

whereas  before  and  at  the  time  of  the  committing  of  the  against  an  au 

grievances  thereinafter   mentioned^  the  defendant,  then  {,e'in*^retoi*ned 

being  one  of  the  attornies  of  the  Court  of  our  Lady  the  ^0  '"^  ^o'  a 

Queen  before  the  Justices  of  her  Bench  at  Westminster,  oftheume 

had  been  retained  and  employed,  in  the  way  of  his  pro-  puuntiff^by'*** 

fession  as  such  attorney,  by  one  David  Jones,  to  com-  ™"takeand 

•^ '     •'  ^  ^      '  _         without  malice, 

mence  and  prosecute  against  one  David  Davies  an  action  takes  all  the 

at  the  suit  of  the  said  David  Jones,  for  the  recovery  of  a  judgment  wid 

certain  sum  of  money  then  alleged  to  be  due  and  owing  *!^?"j|*|he 

from  and  by  the  same  David  Davies  to  the  said  David  piaiptiff*  or, 

having  obtained 

Jones;  and  that  thereupon,  to  wit,  on  the  1st  day  of  Sep-  judgment 

tember,  a.  d.  1842,  the  defendant,  as  such  attorney  as  r^hrperson,by 

aforesaid,  to  wit,  by  his  agents  on  that  behalf,  sued  out  of  "/JJ^„*  *°^j 

the  said  Court  a  certain  writ  of  our  Lady  the  Queen,  >»u<es  execution 

called  a  writ  of  summons,  expressed  to  be  issued  in  an  piaintW. 

action  of  debt  at  the  suit  of  the  said  David  Jones,  and  to  ^l^  Jj^  p,"fj, 

be  directed  to  David  Davies,  and  afterwards,  to  wit,  on  the  *"ff  *>"  *  re- 
medy in  tret' 
day  and  year  last  aforesaid,  prosecuted  the  said  action  so  paw. 

commenced  as  aforesaid,  and  then  caused  such  proceedings 
to  be,  and  such  proceedings  were  thereupon,  had  in  the 
said  action,  that  afterwards,  to  wit,  on  the  17th  day  of 
November,  a.  d.  1842,  by  the  consideration  and  judgment 
of  the  same  Court,  the  said  David  Jones  recovered  in  the 
said  action  against  the  defendant  therein,  a  certain  debt  of 
5/.  49.,  and  also  7L  149.  6^.,  which  in  the  said  Court  was 
adjudged  to  the  said  David  Jones,  for  his  damages  which 
he  had  sustained,  as  well  on  occasion  of  the  detention  of  the 
said  debt,  as  also  for  his  costs  and  damages  by  him  about 
his  suit  in  that  behalf  expended,  as  by  the  record  of  the 
proceedings  aforesaid,  still  remaining  in  the  Court  afore- 
said, more  fully  appears;  and  the  defendant  thereupon 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid^ 
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Ereh.  rf  PUaty  sued  and  prosecuted  out  of  the  same  Court  a  certain 
^^^*  ^  writ  of  our  Lady  the  Queen^  called  a  fieri  facias,  di- 
rected to  the  sheriff  of  Carmarthenshire,  whereby  the  said 
sheriff  was  commanded,  that  of  the  goods  and  chattels  of 
Dayid  Davies,  in  his  the  said  sheriff's  bailiwick,  the  said 
sheriff  should  cause  to  be  levied,  as  well  the  said  debt  of 
5/.  49.,  as  also  the  said  sum  of  71. 149.  6^.,  adjudged  to  the 
said  David  Jones  as  aforesaid,  together  with  interest  upon 
21,  \2s.  and  71, 140.  6^.,  at  the  rate  of  £4  per  cent,  per  an- 
num, from  the  17th  day  of  November,  a.  d.  1842:  and  that 
the  said  sheriff  should  have  that  money,  with  such  interest 
as  aforesaid,  before  the  said  Justices  at  Westminster,  im- 
mediately after  the  execution  thereof,  to  be  rendered  to  the 
said  David  Jones  for  his  debt,  damages,  and  expenses  as 
aforesaid,  and  whereby  the  said  sheriff  was  further  com- 
manded as  therein  expressed;  which  same  writ,  after- 
wards, and  before  the  delivery  thereof  to  the  sheriff  of 
Carmarthenshire  as  thereinafter  mentioned,  was  indorsed 
with  a  direction  to  levy  10/.  69.  G^f.  and  interest,  as  therein 
expressed,  and  15«.  for  costs  of  execution,  besides  fee.*— The 
count  then  averred  the  delivery  of  the  writ  to  the  sheriff, 
the  procuring  of  a  mandate  to  be  issued  by  him  to  the 
bailiff  of  the  liberty  of  Kidwelly,  who  delivered  his  warrant 
for  the  execution  thereof  to  his  bailiffs,  Isaac  Jones  and 
David  Evans;  and  that,  at  the  respective  times  of  the 
committing  of  the  said  grievances  in  this  count  complain- 
ed of,  the  plaintiff  was  not  indebted  to  the  said  David 
Jones  in  any  sum  of  money  whatsoever,  nor  had  the  said 
David  Jones  any  claim  or  demand  whatsoever  against  him 
the  plaintiff,  nor  had  the  said  David  Jones  then,  or  at  any 
other  time,  retained  or  employed  or  authorized  the  defend- 
ant as  such  attorney  as  aforesaid,  or  otherwise  howsoev^,  to 
commence  or  prosecute  against  the  plaintiff  any  such  action 
as  aforesaid,  or  any  action  whatsoever  at  the  suit  of  the 
said  David  Jones;  yet  the  defendant,  to  wit,  on  the  1st 
day  of  September,  a.d.,  1842,  by  himself  and  his  agents 
and  servants  in  that  behalf,  carelessly,  negligently,  and 
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improperly,  and  for  want  of  due  and  proper  care  and  S*eh.qfPhM, 
attention  on  his  and  their  part  in  the  premises,  com- 
menced and  prosecuted  the  said  action,  and  sued  out 
the  said  writ  of  summons,  and  caused  the  said  other 
proceedings  thereupon  had  in  the  said  Court  as  afore- 
said  to  be  taken,  and  the  said  writ  of  fieri  facias  and 
mandate  to  be  issued  against  the  plaintiff,  instead  of  the 
person  against  whom  the  defendant  was  retained  and  em- 
ployed to  commence  and  prosecute  the  said  action  as 
aforesaid:  And  the  plaintiff  further  says,  that  the  defend- 
ant, by  himself  and  his  agents  and  servants  in  that  behalf, 
to  wit,  on  the  said  17th  day  of  November,  a.  d.  1842,  so 
carelessly,  negligently,  and  improperly  conducted  himself 
in  the  prosecution  and  management  of  the  said  action, 
and  the  proceedings  therein,  that  by  and  through  the  mere 
negligence,  carelessness,  and  improper,  conduct  of  the  de- 
fendant and  his  agents  and  servants  in  that  behalf,  and  for 
want  of  due  and  proper  care  and  attention  on  his  and  their 
part,  as  to  the  service  of  a  copy  of  the  said  writ  of  sum- 
mons, and  of  the  notice  of  declaration  in  the  said  action, 
neither  a  copy  of  the  said  writ,  nor  any  such  notice,  was 
ever  served  on  the  plaintiff  or  any  one  in  his  behalf;  and 
he  the  plaintiff  did  not,  till  after  the  said  warrant  was  so 
delivered  to  the  said  Isaac  Jones  and  David  Evans  for  ex- 
ecution as  aforesaid,  know  of  the  same  proceedings,  or  any 
of  them,  and  for  want  of  such  knowledge,  he  the  plain- 
tiff did  not  nor  could,  by  application  to  the  same  Court, 
prevent  the  same  judgment  from  being  obtained  or  enforced 
against  him  the  plaintiff:  And  further,  that  the  defendant, 
by  himself  and  his  agents  and  servants  in  that  behalf,  so 
carelessly,  negligently,  and  improperly  conducted  and  be- 
haved himself  in  the  premises,  that  by  and  through  the 
mere  carelessness  and  improper  conduct  of  the  defendant 
and  his  agents  and  servants  in  that  behalf,  and  for  want  of 
due  and  proper  care  and  attention  on  his  or  their  part,  in 
ascertaining  who  was  the  person  against  whom  the  said 
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EmcH.  of  Pleat,  David  Jones  had  retained  and  employed  the  defendant  to 
1040 

commence  and  prosecute  an  action  at  the  suit  of  the  said 
David  Jones  as  aforesaid^  the  said  writ  of  fieri  facias^  and 
the  said  mandate  and  warrant  were^  to  wit^  on  the  day  and 
year  last  aforesaid,  within  the  said  liberty,  put  in  force, 
used,  exercised,  and  executed  against  the  cattle,  goods, 
and  chattels  of  the  plaintiff,  to  wit,  by  the  said  Isaac 
Jones  and  David  Evans,  the  bailiffs  named  in  the  said  war- 
rant, who  then,  as  such  bailiffs  as  aforesaid,  entered  into 
the  dwelling-house,  building,  and  close  of  the  plaintiff,  and 
there  seized  and  took  in  execution  certain  cattle,  goods, 
and  chattels,  to  wit,  &c.,  then  being  in  the  said  dwelling- 
house  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value 
of  dE50,  and  then  remained  in  the  said  dwelling-house, 
buildings,  and  close,  in  possession  of  the  said  cattle,  goods, 
and  chattels,  for  a  long  space  of  time  before  the  com- 
mencement of  this  suit,  to  wit,  for  the  space  of  five  days. 
The  declaration  then  proceeded  to  allege  special  damage. 

Special  demurrer,  assigning  for  causes,  that  the  said  first 
count  is  uncertain,  obscure,  and  ambiguous,  in  this,  that  it 
is  ambiguous  whether  by  the  allegation  made  in  the  said 
first  count,  that  the  defendant,  as  the  attorney  of  the  said 
David  Jones,  prosecuted  the  said  action  therein  described, 
and  caused  such  proceedings  to  be  thereupon  had  in  that 
action,  that  the  said  David  Jones,  by  the  consideration  and 
judgment  of  the  Court  therein  mentioned,  recovered  in  the 
said  action  against  the  defendant  therein,  it  is  meant  to  be 
alleged  that  the  said  David  Jones  recovered  against  the 
now  plaintiff,  or  some  other  David  Davies ;  and  that  if  it 
meant  that  the  recovery  were  against  some  other  David 
Davies,  then  the  said  first  count  is  inconsistent  and  repug- 
nant, in  this,  that,  in  the  latter  part  of  the  said  first  count, 
it  is  alleged  that  the  defendant  carelessly,  negligently,  and 
improperly,  and  for  want  of  due  care  and  attention,  sued 
out  the  writ  in  that  action,  and  caused  the  proceedings 
thereupon  to  be  taken  against  the  now  plaintiff;  and  that. 
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if  it  be  meant  by  the  said  allegation  in  the  earlier  part  BxeK  nf  Pieas, 
of  the  said  first  county  that  the  said  David  Jones  reco- 
vered  against  him  the  now  plaintiff^  then  it  appears  there- 
by^ as  well  as  by  the  before-mentioned  allegation  in  the 
latter  part  of  the  said  first  count,  that  the  averment 
in  the  said  first  count,  that  at  the  respective  times  of 
committing  of  the  said  alleged  grievances  he  the  now 
plaintiff  was  not  indebted  to  the  said  David  Jones  in  any 
manner  whatever,  is  impossible,  illegal,  and  inadmissible, 
and  the  now  plaintiff  is  estopped  from  making  any  such 
averment,  because  it  appears  on  the  face  of  the  said  first 
count,  that,  before  the  issuing  and  execution  of  the  writ  of 
fieri  facias  therein  mentioned,  the  said  David  Jones  had 
recovered  a  judgment  against  him  the  now  plaintiff,  for  the 
debt  and  costs  therein  mentioned;  and  the  plaintiff  is  fur- 
ther estopped  by  the  said  judgment  so  appearing  to  have 
been  recovered  against  him,  from  averring  that  the  said 
David  Jones  did  not  retain  or  employ  the  now  defendant 
to  commence  or  prosecute  the  said  action  against  him  the 
now  plaintiff;  and  the  averment  in  the  said  count,  that 
through  the  careless  and  improper  conduct  of  the  defend- 
ant, the  said  writ  of  fieri  facias  in  the  said  first  count 
mentioned  was  executed  against  the  goods  and  chattels  of 
the  now  plaintiff,  is  insensible  and  repugnant,  because  there 
could  be  no  carelessness  or  impropriety  in  executing  the 
writ  of  fieri  facias  against  the  goods  and  chattels  of  the 
plaintiff,  inasmuch  as  it  appears  that  a  judgment,  upon 
which  the  writ  of  fieri  facias  issued,  had  been  recovered 
against  the  now  plaintiff:  and  that  if  it  be  meant  by  the 
said  allegation,  in  the  earlier  part  of  the  said  first  count,  or 
by  the  other  averments  therein,  that  the  said  David  Jones 
recovered  against  some  other  person  than  the  now  plaintiff, 
the  present  action  should  have  been  an  action  of  trespass 
vi  et  armis,  and  not  an  action  on  the  case,  for  then  the  da- 
mages alleged  to  have  been  sustained  by  the  plaintiff  are 
in  substance  alleged  to  have  been  the  consequence  of 
the  defendants  having  caused  a  writ  of  fieri  facias,  on  a 


750  CiLSES    IN    THB    EXCHEQUSR, 

Bxeh.  of  PUat,  judgment  against  a  stranger,  to  be  executed  on  the  goods 
and  chattels  of  the  plaintiff,  which  would  have  been  a 
mere  trespass :  and  that  the  said  first  count  is  ambiguous, 
uncertain,  and  unintelligible  in  this,  to  wit,  that  it  does 
not  shew  with  sulKcient  certainty  and  clearness,  but  leaves 
it  uncertain  and  ambiguous,  whether  the  now  plaintiff 
means  to  state  as  his  cause  of  action  that  the  now  defend- 
ant improperly  obtained  a  judgment  obtained  against  some 
other  person  to  be  executed  against  the  now  plaintiff,  or 
that  the  now  defendant  improperly  obtained  a  judgment 
against  the  now  plaintiff,  without  serving  him  with  the 
writ  of  summons  and  notice  of  declaration;  and  also,  that 
the  said  first  count  is  too  general,  and  bad  for  want  of  suf- 
ficient certainty  and  particularity,  in  this,  that  it  does  not 
state  or  explain  in  what  the  alleged  negligence,  careless- 
ness, and  improper  conduct,  or  any  or  either  of  them,  of 
the  now  defendant  consisted,  or  in  what  respect  he  con- 
ducted himself  negligently,  improperly,  or  carelessly. — 
Joinder  in  demurrer. 

The  following  were  the  points  marked  for  argument: 
— ^The  plaintiff  contends  that  the  first  count  is  good.  That 
it  shews  that  the  defendant,  being  instructed  to  sue  an- 
other person,  sued  the  plaintiff  to  judgment  and  execution 
levied.  That  it  states  a  threefold  injury  arising  from  the 
defendants  negligence ;  viz.  first,  that  he  vexed  the  plain- 
tiff with  a  groundless  and  unauthorized  action ;  secondly, 
that  the  defendant  so  conducted  that  action,  that  the  plain- 
tiff did  not  know  of  it  till  after  execution  issued,  and 
had  no  opportunity  of  preventing  judgment ;  thirdly,  that 
through  the  continued  negligence  of  the  defendant,  the  ex- 
ecution was  actually  enforced  against  the  plaintiff.  That 
one  of  these  heads  of  complaint  would  sustain  the  action; 
that  they  are  not  repugnant,  and  all  furnish  legitimate 
elements  for  the  estimation  of  damages ;  that  there  is  no 
ambiguity;  that  the  count  states  the  proceedings,  inclusive 
of  the  judgment  and  execution,  just  as  they  would  appear 
on  record,  if  nul  tiel  record  had  been  pleaded ;  that  the 
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indacement  is  per  se  certain  to  all  intents;  that  the  plain-  BmK  cf  Pietu, 
tiff's  complaint  in  terms  is^  that  these  proceedings  were 
carried  on  against  the  plaintiff  instead  of  another  person; 
that  the  plaintiff^  if  estopped  by  the  judgment  from  deny- 
ing the  debt  to  David  Jones^  ib  so  estopped  only  as  be- 
tween himself  and  David  Jones,  not  as  between  himself 
and  the  defendant ;  that,  for  the  same  reason,  the  plaintiff 
is  not  estopped  from  denying  that  the  defendant  was 
retained  by  David  Jones  as  his  attorney  to  prosecute  the 
said  action ;  and  further,  that  it  does  not  appear  that  the 
defendant  was  such  attorney  on  the  record;  that  the  estop- 
pel, if  any,  should  have  been  pleaded ;  that  the  allegation 
that  the  plaintiff  was  not  indebted  to  David  Jones  might 
be  rejected,  without  impairing  the  sufficiency  of  the  count ; 
that  if  the  judgment  had  been  against  another  person  than 
the  plaintiff,  case  might  be  maintained  against  the  defend- 
ant, through  whose  negligence  the  officers  took  the  plain- 
tiff's goods  in  execution  thereunder ;  that  the  count  suffi- 
ciently states  in  what  the  negligence  and  impropriety  com- 
plained of  consisted,  viz.  in  the  want  of  due  care  in  ascer** 
taining  the  identity  of  the  party  to  be  sued. 

The  defendant  intends  to  rely  on  this,  that  the  said  first 
count  is  ambiguous,  and  on  the  other  causes  and  grounds 
specially  assigned  in  the  demurrer. 

JB,  V.  Williams,  in  support  of  the  demurrer. — ^The  de- 
claration in  this  case  is  clearly  bad  in  substance,  and  it 
therefore  appears  to  be  unnecessary  to  discuss  the  objec-^ 
tions  assigned  as  special  causes  of  demurrer.  If  the  plain- 
tiff's goods  have  been  improperly  seized,  he  may  have  a 
remedy  by  an  action  of  trespass;  but  this  action  on  the 
case  is  not  maintainable  in  law.  The  complaint  in  the 
declaration  in  substance  amounts  to  no  more  than  this, 
that  the  use  of  the  process  of  the  Court  has  produced  loss 
and  inconvenience  to  the  plaintiff.  There  is  no  allegation 
of  malice  in  the  defendant,  or  of  want  of  probable  cause. 
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Ejtch,  rf  Pleat,  No  right  of  action  can  exist  for  damage  resulting  merely 
^  ^  ^  from  the  nse  of  legal  process^  where  the  injury  has  not 
Datiks  been  committed  wilfully,  but  has  arisen  out  of  a  mere  non- 
Jbnkiks.  feasance.  Scheibel  y.  Fairbain  {a),  Lewis  y.  Morris  (6).  It 
was  expressly  held  in  Saxon  y.  Castle  {c)^  that  in  an  action 
on  the  case  against  a  creditor,  for  arresting  the  plaintiff  on 
a  ca.  sa.  to  an  excessiye  amount,  and  contrary  to  the  terms 
of  the  defeasance  to  a  warrant  of  attorney,  the  declar- 
ation was  bad  after  yerdict,  for  want  of  an  allegation  of 
malice.  So  in  Porter  y.  Weston  {d),  where  the  plain- 
tiff's attorney,  in  an  action  in  which  the  defendant  had 
giyeu  bail,  had  procured  an  order  for  the  render  of  the 
defendant  in  discharge  of  his  bail,  it  was  held  that  the 
latter  could  not  maintain  an  action  on  the  case  against  the 
attorney,  for  obtaining  the  render,  without  ayerring  and 
preying  malice  in  fact.  Jlndal,  C.  J.,  there  says — ^^  The 
present  case  may  be  considered  as  in  some  degree,  though 
not  perhaps  entirely,  analogous  in  principle  to  those  cases 
where  a  party  is  held  to  bail  by  a  plaintiff  who  arrests  for 
a  sum  greater  in  amount  than  that  which  happens  to  be 
due :  there,  in  point  of  law,  the  party  arrested  cannot  sup- 
port an  action,  or  be  allowed  to  recover,  if  malice  be  not 
an  ingredient.  So,  again,  upon  a  party  being  arrested, 
and  taken  before  a  magistrate,  he  who  is  aggrieyed  will 
not  haye  sufficient  ground  to  support  an  action,  if  he  do  not 
shew  that  the  opposite  party  was  influenced  and  directed 
by  some  unjust  motive  in  the  improper  exerdse  of  the  law. 
So,  again,  if  an  attorney  should  happen  to  mistake  the 
directions  of  his  client,  conveyed  in  a  letter,  and  make  an 
arrest  in  consequence  of  such  mistake,  who,  in  such  case, 
would  say  that  an  action  could  be  maintained  against  the 
party  who  procured  the  arrest  to  be  made,  if  there  were 
not  something  more  than  the  mere  misconception  of  the 

(a)  1  Bos.  &  P.  388.  P.  661. 

(b)  2  C.  &  M.  712.  (fl)  5  BiDg.  N.C,  715 ;  8  Scott, 
(e)  6  Ad.  &  E.  652;  1  Nev.  &      25. 
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letter — ^if  he  were  not  under  the  influence  and  direction  of  ^*eh.  of  puat, 

1843 
some  principle  of  a  malicious  nature  towards  him  of  whose  ^  '   - 

arrest  he  was  the  cause?     I  then  come  to  the  conclusion^       Davibs 

v. 

that  tnidice  was  a  necessary  ingredient  in  the  case.  The  Jsnkiws. 
case  there  put  by  the  learned  Chief  Justice  is  the  very 
case  which  is  disclosed  by  this  declaration.  Here  the 
judgment  was  good^  and  the  writ  well  executed;  and  it  is 
not  charged  that  it  was  wilfully  issued  against  the  plain- 
tifip. — He  was  then  stopped  by  the  Court. 

J.  Henderson^  contra. — ^The  plaintiff  contends,  that,  wher- 
ever a  substantial  injury  arises  from  a  negligerU  and  careless 
use  of  the  process  of  the  Court,  that  is  sufficient  to  give  a 
right  of  action,  and  it  is  not  necessary  that  it  should  also  be 
shewn  to  have  been  malicious.  It  is  a  general  principle  of 
law,  that  every  man  is  bound  so  to  exercise  his  own  rights 
as  not  to  occasion  injury  to  others;  and  where,  from  ne- 
gligence in  the  exercise  of  them,  injury  results  to  an  indivi- 
dual, it  is  no  answer  to  his  claim  for  reparation,  that  there 
was  no  moral  guilt  in  the  act  of  the  defendant.  The  cases 
cited  are  distinguishable;  they  were  all  cases  of  mere  non- 
feasance; in  the  present  case  the  attorney  was  guilty  of 
positive  negligence.  Wherever  a  person  suffers  immedi- 
ately and  directly  from  the  negligent,  and  therefore  torti- 
ous, act  of  another,  he  may  sue  him  in  an  action  on  the 
case :  Levy  v.  Langridge  (a).  The  plaintiff  here  could  not 
have  maintained  an  action  of  trespass,  because  there  is  a 
judgment  on  record  against  him ;  neither  could  he  have 
sued  the  defendant's  client  in  the  former  action,  who  can- 
not be  taken  to  have  authorized  the  negligent  act  of  the 
attorney.    Anderson  v.  Watson  (ft). 

Lord  Abinobr,  C.  B. — Even  if  this  declaration  were 

(«)  4  M.  &  W.  337.  (b)  3  C.  &  P.  214. 

VOL.  XI.  D  D  D  M.  W. 
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Biek.  «f  Pieoit  good  on  general  demurrer,  there  can  be  no  donbt  that  it  is 
^^^'        bad  for  the  causes  speciallj  assigned,  because  it  shews,  on 
the  face  of  it,  that  the  cause  of  action,  if  any  exists,  is  a 
trespass  committed  by  executing  a  writ  of  fieri  fiicias 
against  a  wrong  person.     I  am  of  opinion,  however,  that 
the  declaration  is  bad  in  substance.    This  action  is  cer- 
tainly a  novel  attempt,  and  one  which,  if  it  were  allowed 
to  succeed,  would  be  productive  of  numerous  actions  against 
attomies.    The  declaration  discloses  this  state  of  things. 
The  defendant  is  an  attorney,  who,  having  been  instructed 
to  bring  an  action  against  one  David  Davies,  did  so,  and 
recovered  a  judgment  therein.     He  then  issued  execution 
against  the  goods  of  the  plaintiff,  who  happens  also  to 
be  a  David  Davies,  but  a  different  person  from  the  de- 
fendant in  that  action.     Or  perhaps  the  declaration  means 
that  all  the  proceedings  were  against  the  wrong  person. 
Now,  let  us  suppose  that,  by  mistake,  the  process  had  been 
served  on  the  wrong  David  Davies ;  he  must  then  have  de- 
fended the  action,  and  the  result  would  have  been  a  ver- 
dict in  his  favour.     On  the  other  hand,  if  the  process  be 
served  on  the  right  party,  but  execution  is  issued  against 
the  wrong  person,  without  suspicion  of  malice  or  improper 
motive,  but  by  a  mere  mistake,  and  the  sheriff  seize  his 
goods,  that  is  a  trespass  for  which  he  may  bring  an  action, 
because  no  judgment  has  ever  been  entered  up  against 
him;  and  if  he  does,  he  will  be  entitled  to  recover,  on  proof 
that  the  proceedings  in  the  action  were  really  against  an- 
other party.     And  this  is  perfectly  consistent  with  the 
statement  in  this  declaration.     The  plaintiff  does  not 
allege  that  he  was  served  with  any  process  until  after 
final  judgment  signed ;  he  could  not,  therefore,  suppose 
that  he  was  the  party  sued.     The  taking  out  a  writ  is 
nothing  unless  it  be  served,  and  there  must  be,  in  some 
form  or  other,  ground  for  a  judgment.    Suppose  the  plain- 
tiff in  the  former  action  had  proceeded  against  a  wrong 
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party  by  mistake,  and  without  malice,  the  whole  proceed-  Exch.  of  PUat, 
ings  having  originated  in  a  mistake ;  can  such  party  main- 
tain an  action  against  the  plaintiff's  attorney,  without 
alleging  and  proving  malice?  If  that  were  so, — if  an  at- 
torney were  held  liable  for  bringing  an  action  against  a 
wrong  person  by  mere  mistake, — he  would  equally  be  liable, 
when  instructed,  to  make  inquiries  whether  a  debt  were 
due  or  not,  if  he  came  to  a  wrong  conclusion.  Such  a  doc- 
trine would  carry  us  to  this  extent,  that  in  every  action 
for  debt  brought  against  a  defendant,  if  he  obtained  a  ver- 
dict, he  would  have  a  right  of  action  for  negligence  against 
the  plaintiff's  attorney.  No  such  action  will  lie,  unless 
the  declaration  charge  the  attorney  with  acting  maliciously; 
if  it  were  otherwise,  an  attorney  would  be  liable  for  every 
mistake  he  made  in  using  the  process  of  the  Court. 
There  is  no  pretence  for  malice  in  this  case ;  and  if  the 
plaintiff  had  applied  to  set  aside  the  execution,  the  Court 
would  have  done  so,  and  left  him  his  remedy  by  action  of 
trespass. 

Gurnet,  B.,  concurred. 

BoLFE,  B. — There  are  two  modes  of  construing  this  de- 
claration: either  it  means  that  the  process  was  in  the  first 
instance  issued  against  the  right  David  Davies,  and  after- 
wards that  the  execution  was  issued  against  another  David 
Davies,  or  else  that  all  the  proceedings  were  against  the 
wrong  David  Davies.  The  declaration  is,  therefore,  bad, 
on  special  demurrer,  on  the  ground  of  uncertainty.  But 
I  concur  in  thinking,  that,  in  either  view,  it  is  bad  in  sub- 
stance. In  the  first  view  of  the  case,  the  action  should 
have  been,  not  against  the  attorney,  but  against  the  sheriff 
for  taking  the  goods  of  a  party  against  whom  no  judgment 
had  been  signed.  In  the  second  view  of  the  case,  the 
defendant,  so  wrongfully  sued,  would  have  had  a  good  de- 
fence to  the  action,  and  would  have  recovered  his  costs. 

D  D  D  2 


756 


CASES    IK   THE    EXCHEQUER^ 


Datibs 

V. 
JSNKIXS. 


Ezeh.  0f  PieoM,  If  it  be  asked  what  fartlier  remedy  lie  would  haye  had  for 
^  ^^^'  .  the  inconTenience  and  trouble  he  has  been  put  to,  the 
answer  is^  that^  in  point  of  law,  if  the  proceedings  haye 
been  adopted  purely  through  mistake,  though  injury  may 
haye  resulted  to  him,  it  is  damnum  absque  inparid,  and  no 
action  would  lie.  Every  defendant,  against  whom  an  action 
is  unnecessarily  brought,  experiences  some  injury  or  incon- 
venience beyond  what  the  costs  will  compensate  him  for. 


Judgment  for  the  defendant. 


Jtme  14. 

Where,  a  de- 
fcndmnt  being 
under  terms  to 
plead  isauably, 
the  plaintiff; 
before  the  time 
for  pleading  if 
out,  obtains  an 
order  for  leave 
to  amend  the 
declaration  by 
adding  a  parti- 
cular allegation, 
the  defend- 
ant having  li- 
berty aUo  to 
plead  travers- 
ing that  allega- 
tion, and  the 
declaration  is 
amended  ac- 
cordingly, the 
undertaliingto 
plead  issuably 
is  thereby  done 
away  with. 


HuTT  and  Others  v.  Giles. 

AlNOWLES  moved  for  a  rule  to  shew  cause  why  the  in- 
terlocutory judgment  signed  in  this  cause,  (an  action  of 
debt  for  a  call  or  instalment  of  the  defendant's  subscrip- 
tion as  a  member  of  the  Australian  Land  Company),  for 
want  of  a  plea,  should  not  be  set  aside  for  irregularity. 
The  declaration  was  delivered  on  the  11th  January.  On 
the  19th  of  January,  the  defendant  obtained  time  to  plead, 
on  the  terms  of  pleading  issuably;  which  was  again  ex- 
tended, on  the  same  terms,  on  the  3rd  February.  On  the 
6th  of  February  the  plaintiffs  obtained  a  Judge's  order  for 
leave  to  amend  the  declaration,  by  stating  that  the  call  in 
question  was  made  (pursuant  to  the  subscription  deed) 
more  than  six  months  after  the  next  preceding  call :  the 
defendant  having,  by  the  terms  of  the  order,  leave  to  plead 
a  plea  traversing  the  amendment.  On  the  same  day,  the 
defendant  obtained  leave  to  plead  several  matters.  On  the 
13tb  of  February,  the  amended  declaration  was  delivered, 
and  on  the  16th  the  defendant  delivered  pleas  thereto,  of 
which  several  were  now  admitted  not  to  be  issuable  pleas : 
but  it  was  contended  that,  by  the  operation  of  the  order  of 
the  6th  of  February,  and  the  amendment  of  the  declara- 
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tion  pursuant  thereto^  the  undertaking  to  plead  issuably  Bxeh.  of  puat, 
was  no  longer  in  force. 

Peacock  shewed  cause  in  the  first  instance^  and  con- 
tended that  the  order  did  not  supersede  the  terms  of 
pleading  issuably:  a  particular  plea  was  specified  therein 
as  being  allowed  to  be  pleaded  to  the  amended  declaration^ 
but  the  order  did  not  intend  to  alter  any  of  the  other 
terms  of  pleading. 

KnowJes,  control. — ^The  declaration  having  been  amended, 
a  different  record  exists  from  that  to  which  the  defendant 
undertook  to  plead  issuably.  It  has  been  repeatedly  held, 
that  such  an  undertaking  applies  only  to  the  then  state  of 
the  record,  and  not  to  subsequent  pleadings :  Barker  v. 
Gleadow  (a),  Woodman  v.  Gobk  (4),  Children  v.  Manner^ 
ing  (c).  Suppose  the  amendment  had  introduced  informal 
matter,  could  not  the  defendant  have  demurred  spe- 
cially? [i?o(^,  B. — ^This  does  not  diflFer  from  the  cases 
which  shew  that  where  there  is  an  amendment  simpliciter, 
that  does  away  with  the  restriction  of  pleading  issuably ; 
here  there  is  an  order  for  an  amendment,  with  power  to 
plead  a  particular  plea ;  how  does  that  differ  the  case  ?] 

Per  Curiam  {d), 

Rule  absolute,  with  costs. 

(a)  5  Dowl.  P.  C.  134.  (rf)  Lord  Ahinger,  C.  B.,  Gur^ 

(6)  3  M.  &  W.  904.  ney,  B.,  and  Rolfe,  B. 

(c)  SDowl.  P.C.I 20. 
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Exch.  of  Pleoi 
1843. 


Jones  v.  Robinson. 


June  14.         y 
Whereade-       1n  tbis  case^  a  writ  of  capias  ad  satisfaciendum  having 

1^  arrested     ^^en  issucd  against  the  defendant^  and  delivered  to  the 
onaca.8a.,        sheriflF,  the  officer,  on  going  to  the  defendant's  house  to 

but  was  too  111  '  7  o       o       ^ 

to  be  removed  execute  it,  found  him  in  bed,  in  a  state  of  illness  which 

without  danger  rendered  it  impossible  to  remove  him,  without  danger  to 

Co^eSir^  hisUfe.   It  appeared  that  he  had  been  bedridden  for  three 

the  time  for  re-  years,  and  there  was  no  probability  of  his  recovering  so  as 

writ,  but  could  to  bc  Capable  of  being  removed.     The  sheriff  being  com- 

sheriff  My  re-  pcllcd,  in  ordcr  to  avoid  relinquishing  the  caption,  to  keep 

emt^oato  if*  a  °^an  constantly  at  the  defendant's  house, 

keeping  ap  the 

cspdon.  s.  Temple  now,  on  the  part  of  the  sheriff,  applied  to  the 

Court  for  a  rule  calling  on  the  plaintiff  and  the  defendant 
to  shew  cause  why  the  latter  should  not  be  discharged  on 
such  terms  as  the  Court  should  direct. — ^The  sheriff  will 
not  be  justified  in  returning  that  he  has  relinquished  the 
custody  of  the  defendant  because  he  could  not  be  removed 
without  danger  to  his  life;  for,  in  Baker  v.  Davenport  {a),  such 
a  return  was  held  bad.  Unless,  therefore,  the  Court  will 
interfere  to  relieve  him  from  this  difficulty,  it  will  be  less 
expensive  for  him  to  pay  the  debt  out  of  his  own  pocket. 
Either  the  plaintiff  ought,  under  such  circumstances,  to  be 
satisfied  with  security  for  the  debt,  or  he  ought  to  pay  the 
extra  costs  incurred  in  keeping  possession. 

Per  Curiam. — We  can  do  no  more  than  enlarge  the 
time  for  making  the  return  until  next  term.  How  can  we 
compel  the  plaintiff  to  accede  to  any  terms  we  might  pro- 
pose? He  may  remain  perfectly  passive.  Even  if  the 
defendant  gave  frSsh  security  for  the  debt,  he  might,  as 
soon  as  he  got  well,  abscond  and  go  abroad. 

Rule  accordingly, 
(a)  8  D.  &  R.  606. 
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1843. 
Poole  v.  Steed.  June  14. 


Hi 


LEATON  moved  to  discharge  the  defendant  out  of  cus-  Where  a  de- 
tody,  under  the  stat.  48  Geo.  8,  c.  123,  s.  1,  he  having  lain  lain  in  pri? 


lion 


in  prison  upwards  of  twelve  months,  at  the  suit  of  the  fo/lTdebt^n'^' 
plaintiff,  for  a  debt  not  exceeding  £20.    It  appeared  that  exceeding  £2o, 

tne  Court  dis* 

the  plaintiff  had  died  during  the  defendant's  imprisonment,  charged  him  on 

Notice  of  this  application  was  served  on  the  plaintiff's  at-  jl^pikation  to 

tomey,  who  was  also  his  son,  and  inquiry  was  made  of  him  J^^jJ^'"^^' 

who  was  the  plaintiff's  personal  representative,  but  he  re-  wm  aUo  hit 

fased  to  give  any  information.     The  affidavit  stated,  that  tiff'being  dead, 

the  defendant  had  made  every  endeavour  to  discover  who  "^  refutiiTg  to 

was  the  plaintiff's  legal  representative,  but  without  sue-  g^«  ^J  *"- 

cess.     Under  these  circumstances,  Heatan  asked  for  a  rule  was  hit  personal 

upon  the  notice  given  to  the  attorney,  and  referred  to  ^*P'*^" 
mison  V.  Mokler  (a). 

Lord  Abinoer,  C.  B. — That  case  was  different,  because 
there  the  plaintiff  was  alive,  and  the  party  served  with  the 
notice  was  then  his  attorney.  Under  the  circumstances, 
however,  as  you  cannot  serve  the  plaintiff,  and  the  attor- 
ney refuses  to  inform  you  who  is  his  representative,  I 
think  you  may  take  the  rule. 

Rule  absolute. 

(a)  1  Dowl.  P.  C.  549. 
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JB^eft.  cj  Pleat, 
1843. 


June  15 
A  f  oggescion 


Watson  r.  Quilter. 

X  HIS  was  a  rale  calliDg  apon  the  plaintiff  to  shew  cause 
dl^iCouDiy"  ^V*J»e  suggestion  which  had  been  entered  on  the  plea 
Court  Act,  (23    roll  in  this  case,  together  with  the  traverse  thereon,  should 

Geo.2,  c.d3,  ,  ,  .  ,  ««  . 

f.  19),  to  de-  not  be  struck  out,  with  costs.  The  action  was  to  recoyer  a 
dff7f  SiiJj^d  *^°^  ^^  ^^^»  ^^^  goods  sold  and  delivered,  work  and  labour, 
findlil^doubie  *^'  ^^  ^^^'^  ^^^  plaintiff,  on  the  trial  before  one  of  the  Se- 
cotts,  on  tiie  coudaries  in  London,  obtained  a  verdict  on  the  second 
pUinUff  bM  re-  couut  of  the  declaration,  for  work  and  labour,  with  1  Is. 
tUmr40#rda.  damages  only,  the  verdict  on  the  other  issues  being  for  the 
mages,  mod  tbit  defendant.     In  last  Michaelmas  term,  a  rule  was  obtained 

tbc  defendmnt 

WM  ftn  inha.  ou  the  part  of  the  defendant,  for  the  plaintiff  to  bring  the 
refident  in^Mid-  postea  into  Court,  and  file  the  plea  roll,  to  enable  the  de- 
iHSTe'to  be  fendant  to  enter  a  suggestion  on  the  roll,  under  the  23 
fummoned  to     Gco.  2,  c.  23,  s.  19,  to  deprive  the  plaintiff  of  costs,  and 

tbe  county 

court,  if  tra-  allow  the  defendant  double  costs,  upon  an  affidavit  that 
that*  notwtthl  ^^^  defendant,  at  the  commencement  of  the  action,  was  an 
■??*'*"i^*'*      inhabitant  of  and  resident  within  the  county  of  Middlesex, 

plaintiff  bai  ^  ' 

previously  and  liable  to  be  summoned  to  the  county  court  of  that 
against  a  rule     couuty.     There  being  conflicting  affidavits  as  to  the  facts 


suMesSon!*       Stated  in  the  defendant's  affidavit,  the  case  was  referred  to 
ir  the  defend-  one  of  the  Masters  of  the  Court,  who  reported  thereon,  and 

ant  succeeds,  he  3 

will  be  entitled  the  rule  was  made  absolute.  The  plaintiff  accordingly  file  d 
that  trarerM!  ^^^  P^^^  ^^^3  having  first  inserted  in  it  the  following  sug- 
been'mad^*ab?  g^stion,  travcrsc,  and  notice  of  trial :  ''  Therefore  it  is  con- 
soiute  for  the     sidcred,  as  to  the  premises  whereof  the  defendant  is  ac- 

plaintiff  to 

bring  in  the  quitted  by  the  jury  in  form  aforesaid,  that  the  defendant 
the^efe'ndMiV  go  thereof  without  day,  &c.;  and  it  is  further  considered 
might  enter  tbe  that  the  plaintiff  do  recover  against  the  defendant  the  sum 

suggestion  ^  ^ 

thereon,  the       of  lls.  for  his  damages  aforesaid,  by  the  jurors  aforesaid 

plaintiff  himself  ^     J  J 

entered  the 

suggestion  on  the  roll  in  a  traversable  form,  and  added  a  traverse: — Held,  that  this  was  irre- 
gular. 

Where  the  right  of  a  party  to  any  costs  depends  upon  a  fact,  the  determination  of  which  is 
not  by  the  statute  law  vested  in  the  Court,  and  which  must  be  stated  on  the  record  to  justify 
the  award  of  costs  contrary  to  the  usual  course,  the  fact  is  traversable,  and  may  be  tried  by 
a  Jury. 


TKINITY    TERM,   6  VICT.  761 

in  the  form  aforesaid  assessed  j  and  hereupon  the  defend-  Exek,  of  pieas, 
ant  aUeges  and  gives  the  C!ourt  to  understand  and  be  in-     ^   ^^^'   ^ 
formed^  that  the  causes  of  action,  in  the  said  second  count      Watsok 
of  the  said  decbiration  mentioned,  arose  and  accrued  to  the      Quiltu. 
plaintiff  in  the  county  of  Middlesex,  and  not  elsewhere ; 
and  that  he  the  defendant  did,  at  the  time  of  the  com- 
mencement of  this  suit,  live  and  reside  within  the  said 
county  of  Middlesex,  and  was  then  liable  to  be  summoned 
to  the  county  court  of  the  said  county,  for  the  damages 
so  as  aforesaid  assessed;   which  aUegation  the  plaintiff 
denies,  and  says,  that  the  said  causes  of  action  did  not 
arise  and  accrue  to  him  within  the  said  county  of  Middle- 
sex; and  this  the  plaintiff  prays  maybe  inquired  of  by  the 
country;  and  the  defendant  doth  the  like.    Thereupon  the 
sheriffs  are  commanded,''  &c.    The  present  rule  was  ob- 
tained on  the  ground  that  the  suggestion  was  not  tra- 
versable. 

Jervis,  E.  James,  and  Lush  shewed  cause  in  Easter  term, 
(May  10). — ^The  question  is,  whether  the  plaintiff  is  not  enti- 
tled to  traverse  this  suggestion,  entered  under  the  23  Geo.  2, 
c.  33,  8. 19,  to  deprive  the  plaintiff  of  costs,  and  allow  double 
costs  to  the  defendant.  Now,  the  suggestion  involves  no 
question  of  law  to  be  determined  by  the  Court,  but  only  a 
question  of  fact  to  be  determined  by  the  jury:  and  the  gene- 
ral rule  is,  that  all  questions  of  fact  are  to  be  determined 
by  a  jury.  In  the  Abbot  of  Strata  MarceUafs  Case  (a),  it  is 
laid  down  that  ''  Matters  in.  law  are  not  triable  by  the 
country,  no  more  than  matters  in  fact  by  the  Justices.'' 
There  is  no  reason  here,  why  this,  which  is  purely  a  question 
of  fact,  should  be  excepted  from  that  rule.  Until  the  doubts 
expressed  in  some  recent  cases,  the  uniform  practice  had 
been  to  consider  suggestions  as  traversable.  In  Bartleti 
V.  PeniUmd  (6),  where  most  of  the  previous  cases  were  cited, 

(a)  9  Rep.  25  a.  (6)  1  B.  &  Ad.  704. 
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Mxeh.  0/  PUiu,  Lord  Tenierden,  in  delivering  the  judgment  of  the  Conrt, 
^^^'  says,  "  Wherever  a  person  not  a  party  to  the  record  is  to 
be  affected  by  the  judgment,  or  wherever  the  judgment 
upon  the  record  is  to  be  such  as  would  not  be  ordinarily 
warranted  by  the  previous  proceedings  on  the  record,  there 
must  be  a  suggestion  made,  by  leave  of  the  Court,  in  the 
proper  form,  so  as  to  afford  an  opportunity  to  the  party  to 
be  affected  by  it  to  demur,  if  he  thinks  the  facts  suggested 
are  insufficient  in  point  of  law,  or  to  plead  if  he  means  to 
deny  them/'  In  Fitzpairick  v.  Pickering  (a),  the  Court 
granted  leave  to  enter  a  suggestion  of  this  nature,  with 
leave  to  the  plaintiff  to  traverse  it  if  he  should  think  fit; 
and  a  rule  was  subsequently  granted,  that  unless  the 
plaintiff  should  plead  to  it  before  a  stated  time,  the  sug- 
gestion should  be  taken  as  true.  In  Harvey  v.  Adder- 
ley  (A),  also,  time  was  given  to  a  plaintiff  to  demur  to  or 
traverse  a  suggestion.  And  in  Hickman  v.  CoUey  (c),  a 
suggestion  to  entitle  the  defendant  to  costs  under  a  si- 
milar act  of  3  Jac.  1,  c.  15,  was  demurred  to  and  deter- 
mined. In  Barney  v.  Tubb  {d),  it  was  held  that  the  South- 
wark  Court  of  Bequests  Act  (22  Geo.  3,  c.  47)  could  not 
be  pleaded ;  and  that  the  proper  mode  for  the  defendant  to 
avail  himself  of  it  was,  by  entering  a  suggestion  on  the 
record  after  verdict.  There,  Bullet,  J.,  says,  "  I  think 
it  clear,  that  an  application  for  leave  to  enter  a  sug- 
gestion on  the  record  is  the  proper  mode  of  proceeding : 
without  such  a  suggestion,  the  judgment  would  not  be 
warranted  by  the  premises.''  And  in  Jefferies  v.  Watts  (c), 
which  was  a  rule  to  exempt  the  defendant  from  costs  under 
39  &  40  Geo.  3,  c.  105,  ss.  5,  12,  on  the  ground  that  the 
cause  of  action  had  arisen  within  the  jurisdiction  of  a  court 
of  requests,  Chambre  J.,  says,  "  This  act  leads  to  many  in- 
conveniences and  much  expense,  which  was  not  foreseen; 

(a)  Barnes,  470.  in  Andr.  377. 

(6)  Ibid.  471.  (d)  2H.B1.  356. 

(c)  2  Str.  1126;  also  reported  (e)  1  N.  R.  157. 
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for.  instead  of  directing  that  the  jury  should  find  the  fact  Rxch.  of  puat, 
of  residence^  the  party  is  obliged  to  proceed  by  suggestion^ 
which  is  traversable,  and  may  lead  to  another  trial  to  try 
that  fact/'  Barton  v.  Hunter  {a)  is  expressly  in  point. 
That  case  is  thus  stated  by  Lord  Tenterden,  in  Bartlett  y. 
Pentland{b) : — "  There  the  plaintiff,  having  recovered  judg- 
ment against  the  secretary  of  the  company,  sued  out  execu- 
tion against  another  member  of  the  company.  It  appears 
from  the  report  of  Messrs.  Hudson  &  Brooke,  that  the 
case  was  argued  with  great  ability ;  and  a  very  elaborate 
judgment  was  delivered  by  Lord  Chief  Justice  Bushe.  He 
there  cites  the  case  of  Hickman  v.  Colley,  and  other  cases, 
by  which  it  is  very  clearly  established,  that,  where  the 
effect  of  an  act  of  Parliament  is  to  alter  the  law  in  respect 
of  giving  costs  to  a  defendant  in  a  case  where  the  plaintiff, 
in  ordinary  circumstances,  would  be  entitled  to  them,  the 
proper  course  is  to  enter  a  suggestion  on  the  roll  of  the 
facts  necessary  to  entitle  the  defendant  to  those  costs,  so 
that  the  plaintiff  may  demur,  if  the  defendant  do  not  set 
forth  the  facts  which  bring  the  case  within  the  act  of  Par- 
liament, or  may  traverse  those  facts,  if  they  be  untrue. 
That  is  undoubtedly  the  practice  of  the  courts  in  this 
country.  Unless  that  be  done,  there  will  be  an  incon- 
gruity on  the  record ;  for  the  judgment  will  not  be  war- 
ranted by  the  previous  proceedings."  And  in  Unwin  v. 
Kinff  (c),  which  was  a  case  under  this  very  statute,  Patteson, 
J.,  says,  ''The  course  is,  where  final  judgment  has  not 
been  signed,  to  apply  to  enter  a  suggestion  to  deprive  the 
plaintiff  of  costs,  as  it  cannot  be  entered  afterwards.  That 
suggestion  the  plaintiff  has  a  right  to  traverse ;  and  I  can- 
not prevent  him  from  traversing  if  In  Hanson  v.  Dun- 
dcLS  {d),  which  was  an  application  on  the  part  of  the  defend- 
ant, against  whom  judgment  for  the  costs  of  a  frivolous 

(a)  1  Hudson  &  Brooke,  (K.  B.  (e)  2  Dowl.  P.  C.  593. 

Irel.)  569.  (d)  3  Bing.  N.  C.  180 ;  3  Scott, 

(6)  1  B.  &  Adol.  710.  497 ;  5  DowL  P.  C.  208. 
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EMeh.cfPUoi,  defence  to  an  election  petition  had  been  entered  up  under 
^^^'  .  9  Geo.  4,  c.  22,  s.  63,  for  leave  to  enter  on  the  roll  a  sug- 
gestion of  the  judgment,  in  order  that  the  opinion  of  a 
court  of  error  might  be  taken  upon  it,  Tmddl,  C.  J.,  says — 
''  Suppose  the  plaintiffs  traverse  the  suggestion,  what  ma- 
chinery is  provided  by  this  act  to  bring  the  question  of 
fact  before  a  jury?  Under  the  Ck)urt  of  Conscience  Acts, 
the  party  is  permitted  to  traverse/'  On  the  other  hand, 
there  are  two  modem  authorities  which  will  probably  be 
relied  on,  as  being  at  variance  with  this  view :  the  one  is 
an  interlocutory  remark  by  Parke,  B.,  in  Jorden  v.  Ber- 
wick  (a),  that  "  the  courts  are  not  in  the  habit  of  ordering 
suggestions  to  be  made  with  a  view  to  their  being  tra- 
versed or  demurred  to.  We  usually  decide  the  matter  on 
motion  to  save  expense.'^  But  he  does  not  say  that  a  sug- 
gestion is  not  traversable.  The  other  is  an  observation  of 
Maule,  J.,  in  the  case  of  Bartholomew  v.  Carter  (b),  who,  on 
the  judgment  of  Lord  Tenierden,  in  the  case  of  Bartlett  v. 
Pentland,  being  referred  to,  asked,  "  Did  you  ever  hear  of 
the  traverse  of  a  suggestion  ?''  Now,  in  this  case,  a  great 
many  instances  have  been  shewn.  That  was  probably  a 
mere  question  to  draw  out  a  further  answer  from  counsel. 
And  there  the  two  cases  from  Barnes,  which  are  express 
authorities,  were  not  cited.  Unless  the  plaintiff  is  allowed 
to  traverse  the  suggestion,  he  has  no  means  of  calling  wit- 
nesses before  the  Court  to  disprove  the  fact  alleged,  how- 
ever unfounded,  in  fact,  it  may  be.  [Alderson,  B. — ^Why 
ought  you  to  be  allowed  to  traverse  a  suggestion,  when  you 
have  already  had  an  opportunity  of  shewing  cause  against 
its  being  put  upon  the  roll  ?]  There  are  various  informa- 
tions which  are  traversable,  although  cause  has  been  shewn 
against  an  application  to  file  them;  as  criminal  informa- 
tions, and  informations  in  the  nature  of  a  quo  warranto. 
So,  a  scire  facias  against  a  member  of  a  public  company 

(a)  9  M.  &  W.  3.  (b)  1  Dowl.  P.  C.  (N.  S.)  212. 
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may  be  traversed,  although  cause  may  have  been  shewn  focA.  «/  pua$, 
against  a  rule  to  issue  it.  And  it  appears,  from  the  report 
of  Hickman  v.  CoUey,  in  Andrews,  377,  that  there  cause  had 
been  previously  shewn  against  a  rule  to  enter  the  sugges- 
tion, and  numerous  cases  cited.  It  may  be  said  that  this 
suggestion  is  not  in  the  form  given  in  Chitt/s  Forms,  643, 
in  which  the  record  is  made  to  award  the  defendant  his 
costs,  '^  because  it  is  suggested  and  proved,  and  manifestly 
appears  to  the  Court,''  that  he  was  residing  within  the  pre- 
scribed district;  and  it  may  be  urged,  that  if  this  had  been 
in  that  form,  it  would  not  be  traversable;  but  the  form 
there  given  is  only  a  recent  one,  and  altogether  inconsistent 
with  the  cases  which  have  been  cited. 

Peacock  and  Chamock,  contrk. — ^The  general  position,  that 
suggestions  are  traversable,  cannot  be  supported,  although 
in  some  cases  they  may  be  so.  This,  however,  is  not  one 
of  them,  as  is  shewn  by  the  circumstance  that  the  rule  to 
enter  it  is  only  a  rule  to  shew  cause,  which  would  be  alto- 
gether useless,  if  the  question  could  afterwards  be  brought 
before  a  different  tribunal,  in  the  event  of  the  rule  being 
made  absolute.  Another  instance  is,  where  a  fair  and  im- 
partial trial  cannot  be  had  in  the  county  in  which  the 
venue  is  laid ;  there  the  suggestion  cannot  be  traversed : 
Bea?  V.  Harris  (a).  Lord  Mansfield,  C.  J.,  says,  '*  As  the 
party  cannot  traverse  such  a  suggestion,  when  entered 
by  rule  of  Ck)urt,  there  must  be  a  clear  and  solid  founda- 
tion for  it.''  And  Denison,  J.,  says,  "  The  Court  will  be 
cautious  of  admitting  the  entry  of  a  suggestion  which 
cannot  afterwards  be  contradicted."  [Parke,  B. — Lord 
Mansfield  there  begins  by  saying,  ''  This  is  to  enter  a  sug- 
gestion on  the  roll  with  a  nient  de  dire."]  The  form 
given  in  Tidd's  Appendix,  391  (ft),  for  suggestions  of  this 
kind,  agrees  with  that  in  Chitty's  Forms,  and  is  "  be- 
cause it  is  suggested  and  proved,  and  manifestly  appears 

(a)  3  Burr.  1338.  (6)  6th  Edition. 
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Exch.  of  Pleas,  to  the  Court  j"  which  shews  that  it  is  not  left  to  the 
^      .     party  to  traverse  it.     And  it  goes  on  to  say,  that  "  it  is 
further  considered  that  the  said  C.  D.  do  recover  against 

the  said  A.  B.  the  sum  of  £ ,  for  his  double  costs  of 

suit/'  The  reason  of  the  suggestion  and  judgment  upon 
it  is^  that  it  is  proved  to  the  satisfaction  of  the  Court :  but 
no  judgment  would  be  entered  if  the  suggestion  were 
traversable.  On  principle  it  is  not  traversable.  By  the 
Statute  of  Gloucester,  the  Court  are  to  award  costs  of 
increase;  and  it  would  be  error  on  the  record  if  it  ap- 
peared that  the  jury  awarded  costs.  Therefore,  accord- 
ing to  principle,  and  to  the  practice  of  the  Court,  costs 
are  to  be  awarded  by  the  Court,  and  a  rule  to  shew 
cause  is  accordingly  granted  for  that  purpose.  The  Conrt 
decide  upon  affidavits  whether  double  costs  ought  to 
be  allowed;  and  the  Court  having  given  judgment  for 
double  costs,  are  the  jury  to  find  whether  the  Court  were 
right  or  not?  The  decisions  that  a  scire  facias,  and  not  a 
suggestion,  is  the  proper  course  under  the  Banking  Co- 
partnership Act,  7  Geo.  4,  c.  46,  seem  to  have  been  come 
to  under  the  impression  that  a  suggestion  would  not  have 
been  traversable:  Cross  v.  Law  (a).  [Parke,  B. — A  sug- 
gestion under  13  Geo.  3,  c.  51,  to  deprive  the  plaintiflF  of 
costs,  because  the  defendant  was  resident  in  Wales,  was 
not  traversable ;  but  there  the  suggestion  was  entered  on 
the  Judge^s  certificate,  which  was  conclusive.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. — In  Hilary  term  last,  the  Court 
made  a  rule  absolute  for  the  plaintiff  tp  bring  in  the 
postea,  so  that  the  defendant  might  enter  a  suggestion 
thereon,  that  the  debt  recovered  was  under  40^.,  and 
that  the  defendant,  at  the  time  of  the  commencement  of 
(a)  6  M.  &  W.  217. 
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the  action^  was  an  inhabitant  of  and  resident  in  the  county  Ejcch.ofPhoMt 
of  Middlesex^  and  liable  to  be  summoned  to  the  county 
court  of  that  county. 

The  plaintiff  himself  entered  the  suggestion  on  the  roll 
in  a  traversable  form^  and  added  a  traverse ;  and  a  rule  was 
obtained  by  the  defendant  to  set  aside  the  suggestion  and 
the  traverse  as  irregular^  with  costs.  Cause  was  shewn 
last  term. 

It  was  contended  on  the  part  of  the  plaintiff^  that  the 
suggestion  was  traversable^  being  of  a  matter  of  fact  on 
which  the  opposite  party  had  a  right  to  the  decision  of  a 
jury^  pursuant  to  the  general  principle^  that  matters  of  fact 
are  triable  by  a  jury^  as  laid  down  in  The  Abbot  of  Strata 
MarceUafs  Case  (a).  In  that  case  the  general  principle  is 
laid  down^  but  there  are  many  exceptions  to  it. 

On  the  other  hand^  the  defendant's  counsel^  not  dis-^ 
puting  that  some  suggestions  were  traversable^  contended, 
that  this  was  a  fact  which  was  cognizable  by  the  Court  it- 
self^ being  merely  ancillary  to  the  taxation  of  costs^  which 
is  its  proper  province^  and  that  the  decision  of  the  Court 
was  final.  We  are  of  opinion  in  favour  of  the  plaintiff, 
upon  the  weight  of  authority  as  well  as  principle. 

The  amount  of  costs,  it  is  true,  is  a  matter  wholly  within 
the  province  of  the  Court  to  determine,  in  those  cases 
where  a  party  is  entitled  to  them;  but  the  fight  to  costs  is 
given  by  the  statute  law.  Where  the  amount  merely  de- 
pends on  a  fact,  which  it  is  unnecessary  to  notice  on  the 
record,  as,  for  instance,  where  a  successful  plaintiff  or  de- 
fendant is  entitled  to  double  costs,  the  Court  may  award 
them  on  the  taxation ;  but  where  the  right  to  any  costs  is 
in  question,  and  depends  upon  a  fact,  the  determination  of 
which  is  not  by  the  statute  law  vested  in  the  Court,  and 
which  must  be  stated  on  the  record  to  justify  the  award  of 
costs,  contrary  to  the  usual  course,  the  fact,  if  the  opposite 
party  insists  upon  it,  ought  to  be  tried  by  a  jury. 

By  this  statute,  23  Geo.  2,  c.  33,  the  defendant,  in  an  action 
(a)  9  Rep.  25. 
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Exch.f^PUat,  of  debt  or  assumpsit,  wherein  the  damages  are  found  under 
40»,,  and  there  is  no  Judge's  certificate,  is  entitled  to  double 
costs,  if  the  fact  be  (not  if  it  appear  to  the  Court  to  be)  that 
he  resided,  at  the  time  of  action  brought,  within  the  county, 
and  was  liable  to  be  summoned  to  the  county  court,  that 
is,  in  respect  of  the  debt  recovered.  In  this  case,  there- 
fore,  the  right  depends  on  a  fact;  the  fact  (or  it  would  be 
error)  must  be  assigned  on  the  record  as  a  reason  for  de- 
parting from  the  Statute  of  Gloucester,  and  must  be  deter- 
mined, if  disputed,  as  all  other  facts  are,  which  are  not 
cognizable  by  the  Court  itself.  There  are  cases,  however, 
in  which  a  suggestion  is  not  traversable.  For  instance, 
where  a  statute  gives  the  Court  cognizance  of  the  fact, 
there  its  decision  would  not  be  traversable.  There  are  se- 
veral of  such  statutes.  Thus,  under  3  Jac.  1,  c.  15,  (the 
London  Small  Debts  Act),  the  defendant  is  entitled  to  his 
costs,  if  it  shaU  appear  to  the  Judge  or  Judges  of  the. Court 
where  the  action  is  tried,  that  the  debt  to  be  recovered 
does  not  amount  to  408,,  and  the  defendant  shall  duly 
prove  by  testimony  on  his  own  oath,  to  be  allowed  by  the 
Judge  or  Judges  of  the  Court,  that  he  was  inhabitant  and 
resident  within  the  city,  or  the  liberties  thereof,  at  the 
time  of  the  action  brought.  Under  this  act,  it  belongs  to 
the  Court  to  determine  the  fact.  The  22  Greo.  2,  c.  47, 
(Southwark  Act),  contains  a  similar  clause ;  other  acts,  as 
47  Geo.  3,  s.  1,  cc.  85  and  45,  (local  and  personal),  make  the 
defendant's  right  depend  on  the  Judge's  certificate,  and 
the  fact  could  not  be  afterwards  disputed;  and  so,  under 
43  Geo.  3,  c.  46,  the  fact  of  the  defendant  being  arrested 
without  reasonable  cause  for  a  greater  sum  than  the  plain- 
tiflf  recovers,  is  to  be  determined  by  the  Court.  Another 
class  of  cases,  where  the  matter  of  the  suggestion  belongs 
to  the  Court,  is  where  the  Court,  having  a  discretionary 
power  over  its  own  process,  is  called  upon  to  depart  from 
the  usual  course,  upon  the  suggestion  of  some  matter 
which  renders  such  departure  expedient  or  essential  for 
the  purposes  of  justice,  as  where  a  venue  is  to  be  changed 
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because  an  impartial  trial  cannot  be  had,  or  where  the  E^ch.  of  iHtat, 

1843 
sheriff  is  a  party.    In  such  a  case,  it  is  manifest  that  the 

suggestion  cannot  be  trayersed;  for  to  whom  is  the  writ  to 
be  directed  for  trial  of  the  fact?  Surely  not  to  the  sheriff 
of  the  county,  to  be  tried  by  a  jury  of  that  county,  whether 
they  are  impartial,  or  to  be  tried  by  a  jury  of  his  own  se- 
lection, whether  he  be  a  party?  These  cases  imply  the 
necessity  of  a  preliminary  determination  by  the  Court  it- 
self, to  whom  the  process  shall  be  directed.  In  the  foUow- 
ing  cases,  it  is  said  that  such  a  suggestion  as  the  present 
is  traversable.  FUzpatrick  v.  Pickering  {a) ;  Harvey  v.  Ad- 
derley  (A),  where  time  was  given  to  demur  or  traverse; 
Jefferiea  v.  Watts  (c),  per  Chambre,  J.;  Hickman  v.  CoUey  (d), 
per  Lee,  C.  J. ;  Vnioin  v.  King  {e),  per  Patteson,  J. ;  Ban- 
son  V.  Dundas  (/),  per  Tindal,  C.  J.  It  is  to  be  observed, 
that  the  case  in  Andrews,  377,  in  which  there  is  the  dic- 
tum of  Lord  Chief  Justice  Lee,  arose  on  the  3  Jac.  1,  c.  15, 
on  which  statute  it  would  seem  that  the  Court  itself  was  to 
determine,  and  it  is  doubtful  whether  the  London  Court  of 
Request  Act  (89  &  40  Geo.  3),  with  reference  to  which 
Chambre,  J.,  was  speaking,  is  not  to  be  construed  in  the 
same  way ;  but  still  these  dicta  are  authorities  for  the  ge- 
neral proposition,  that  matters  of  fact  contained  in  a  sug- 
gestion are  traversable,  where  the  Courts  are  not  autho- 
rized to  determine  them.  In  the  case  of  Bartholomew  v. 
Carter  [g),  in  which  Maule,  J.,  is  supposed  to  have  inti- 
mated a  different  opinion,  the  authorities  above  cited  were 
not  brought  to  his  notice ;  and  to  those  may  be  added  the 
case  of  Hickman  v.  Colley,  in  2  Str.  1120,  in  which  a  de- 
murrer to  a  suggestion  was  argued  and  determined.  The 
authorities  above  cited  are  sufficient  to  satisfy  the  Court ; 
they  are  consistent  with  principle,  and  the  traverse  must  be 

(a)  Barnes,  470.  (e)  2  Dowl.  P.  C.  594. 

(6)  Ibid.  471.  (/)  5  Dowl.  P.  C.  208. 

(c)  1  N.  R.  157.  (ff)  1  Dowl.  p.  C.  (N.  S.)  212. 
id)  Andr.  377. 
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Bxeh.jf  Pleat,  allowed.  If  the  defendant  sacceeds,  he  will  be  entitled  to 
the  costs  of  that  traverse  (2  Str.  1120).  The  plaintiff;  in 
entering  the  suggestion  himself^  was  irregular,  but  it  will 
be  of  no  advantage  to  the  defendant  to  set  it  aside,  in 
order  that  he  may  enter,  and  the  plaintiff  traverse  it. 
Therefore  the  rule  must  be  discharged,  but  without  costs. 

Rule  discharged  without  costs. 


1843. 
Watson 

QUILTSR. 


Sloans  v.  Packman,  Clerk. 

Jbi  •  JAMES  had  obtained  a  rule,  calling  upon  the  plain- 
tiff to  shew  cause  why  the  interlocutory  judgment  signed 
by  him  should  not  be  set  aside  for  irregularity.  It  ap- 
peared that  judgment  had  been  signed  on  the  ground  that 
the  defendant,  being  under  terms  of  pleading  issuably,  had 
pleaded  pleas  which  were  not  issuable.  The  declaration 
was  in  covenant,  and,  after  stating  that  the  defendant  had 
granted  to  the  plaintiff  an  annuity  of  £194,  to  be  paid  to 
M!d*TO?enan'^'  *^®  plaintiff  by  four  equal  quarterly  payments,  it  alleged 
for  payment  of   that,  for  the  better  securing  the  said  annuity,  the  defend- 

the  annuity ;  '  °  •" 


June  15. 

A  declaration 
in  covenant 
•tated  that  the 
defendant  bad 
granted  an  an- 
nuity to  the 
plaintiff;  and 
for  the  better 
securing  the 
•aid  annuity 
demiied  a  rec- 
tory and  pre- 
bendal  stall  to 
certain  trustees, 


ant  demised  to  certain  persons,  as  trustees  for  the  plaintiff, 
a  certain  rectory  and  prebendal  stall.     It  then  set  forth  a 


and  alleged  as 
a  breach  the 
non-payment 

thfs^dwiarltion  Covenant  by  the  defendant  for  the  payment  of  the  an- 
nuity, and  alleged  as  a  breach  the  non-payment  of  it. 


the  defendant, 
being  under 
terms  of  plead- 
ing issuably, 
pleaded  that 
the  indenture 
was  made  with 
the  view  of 
charging,  and 
was  a  charge 
upon,  the  rec- 
tory, the  same 
being  a  bene- 
fice with  a  cure  of  souls,  contrary  to  the  stat.  IS  Elis.  c.  20,  and  that  the  indenture  and  security 
were  made  to  evade  the  statute. 

H9ld,  that  the  plea  was  not  an  issuable  one,  as  it  stated  no  new  fact  upon  which  the  plaintiff 
could  go  to  the  jury;  and  that  the  sutute  avoided  the  charge  upon  the  benefice  only,  but  not 
the  covenant  In  the  deed  containing  it. 


To  this  declaration,  the  defendant  pleaded  that  the  in- 
denture was  made  with  the  express  view  of  charging,  and 
was  a  charge  upon,  the  said  rectory,  which  was  a  benefice 
with  cure  of  souls,  within  the  stat.  13  Eliz.  c.  20,  and  that 
the  said  indenture  and  security  were  made  with  intent  to 
evade  the  provisions  of  that  statute. 
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Kettjf  {Cother  with  him)  shewed  cause. — ^It  is  clear  that  Sreh.  qf  pum, 
a  covenant  to  pay  an  annuity  is  good^  and  such  a  covenant 
may  be  sued  upon^  although  it  is  contained  in  a  deed 
which  charges  a  benefice  contrary  to  the  statute.  [Parke, 
B. — The  case  of  Mouys  y.  Leake  {a)  seems  to  be  exactly  in 
point.  There  it  was  held,  that  although  the  grant  of  a 
rent-charge  by  the  rector  was  void  by  the  statute,  yet  that 
if,  in  the  deed,  he  also  covenants  personally  to  pay  the 
rent-charge  or  annuity,  and  gives  a  warrant  of  attorney  as 
a  collateral  security,  the  Court  would  not  order  the  deeds 
to  be  delivered  up  to  be  cancelled.]  Kerrisan  v.  Cole  (b) 
is  also  an  authority  to  the  same  effect.  It  was  there  held, 
that  though  a  bill  of  sale  for  transferring  the  property  in  a 
ship  by  way  of  mortgage  might  be  void  as  such,  for  want 
of  reciting  the  certificate  of  registry  therein,  as  required  by 
26  Geo.  3,  c.  60,  yet  the  mortgagor  might  be  sued  on  his 
personal  covenant  contained  in  it  for  repayment  of  the 
money  lent.     [He  was  then  stopped  by  the  Court.] 

E.  JameSy  contrk. — ^The  case  of  Mout/s  v.  Leake  is  dis- 
tinguishable, as  that  turned  in  part  upon  the  validity  of  a 
warrant  of  attorney,  and  does  not  decide  the  question  as 
to  personal  covenants.  The  case  of  Salimarshe  v.  Hewitt  (c) 
is  in  point.  There  the  defendant,  a  beneficed  clergyman, 
gave  the  plaintiff  a  warrant  of  attorney  to  enter  up  judg- 
ment against  him  for  £3600.  The  defeasance  recited, 
that  the  plaintiff  had  agreed  to  purchase  an  annuity  of 
the  defendant  for  £1800,  and  that  the  annuity  was  or 
was  intended  to  be  secured  to  the  plaintiff  by  indenture 
of  even  date  with  the  warrant  of  attorney,  chai^^g  the 
annuity  on  his  benefice;  and  that  the  parties  had  also 
agreed  that  the  annuity  should  be  secured  by  warrant  of 
attorney  as  above,  which  had  been  executed.  The  defeas- 
ance further  declared,  that  the  judgment  on  the  warrant 

(a)  8  T.  R.  411.  {b)  8  East,  231. 

(c)  1  Ad.  &  £11. 812 ;  3  Nev.  &  M.  665. 
E  E  £  2 
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Exeh.  of  Pkas,  of  attorney  was  to  be  a  collateral  security  ovlj,  and  that 
1040 

.  *  ^     execution  was  not  to  issue  till  payment  should  have  been 

Sloans       twenty-one  days  in  arrear ;  in  which  case^  and  so  often  as 

Packman  ^*  should  SO  happen^  the  plaintiflF  might  immediately  ob- 
tain sequestration  of  the  rectory^  to  the  intent  that  he 
should  recover  the  arrears.  The  Court  set  aside  the  war- 
rant of  attorney^  as  charging  the  benefice  contrary  to  the 
statute.  It  never  has  been  decided  that  where  a  deed  is 
rendered  void  by  statute^  an  action  can  be  maintained  on 
a  covenant  contained  in  it.  [Rolfey  B. — ^You  assume  that 
the  deed  is  rendered  void^  but  it  is  not  so.  It  only  makes 
the  charge  on  the  benefice  void.]  It  is  submitted  that 
this  is  a  substantial  defence  in  point  of  law. 

Lord  Abingeb^  C.  B. — ^The  plea  is  not  an  issuable  one^ 
for  no  issue  can  be  taken  upon  it.  The  defendant  might, 
if  he  pleased,  have  set  out  the  deed  on  oyer,  and  de- 
murred. 

Parke,  B. — It  is  clear  that  this  is  not  an  issuable  plea, 
for  it  states  no  new  fact  upon  which  the  plaintiff  could  go 
to  the  jury.  It  only  depends  on  the  deed ;  and  if  the  de- 
fendant meant  to  contend  that  it  was  void,  he  might  have 
demurred.  The  case  is  governed  by  Mouys  v.  Leake  (a), 
which  Lord  Ellenborough,  in  Kerrison  v.  Cole  (A),  treats  as 
decisive,  and  says  ''is  founded  on  admirable  good  sense, 
and  sound  law.^'  The  covenant  to  pay  the  money  is  not 
invalid.  It  does  not  charge  the  benefice  contrary  to  the 
provisions  of  the  statute ;  and  the  statute  avoids  the  charge 
only,  but  not  the  deed  that  contains  it. 

RoLFE,  B.,  concurred. 

Rule  discharged. 

(a)  8  T.  R.  41 1 .  (6)  8  East,  231. 
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Exeh.  of  Pleas, 
1843. 

BrAIN^  Executor^  &C.^  v.  PrEECE.  June  14. 

xJeBT  for  goods  sold  and  delivered^  and  on  an  account  Where  it  was 
stated.    Pleas,  non  assumpsit,  the  Statute  of  Limitations,  buiinMrror^H., 
and  payment;  and  issues  thereon.  w^kmcn^ata 

This  was  an  action  brought  to  recover  the  sum  of  4/.  15^.  coal  mine,  to 

j»  ,-_         ,         -  _  __,        -  i.-iw  give  notice  lo 

for  coals  alleged  to  have  been  sold  by  the  plamtiff's  testa-  y.,  the  fore- 
tor  to  the  defendant.    At  the  trial,  before  the  under-  ^"',^^1  ^d 
sheriff  of  Hereford,  it  appeared  that  it  was  the  duty  of  ^^^"o^write^ 
a  person  of  the  name  of  Harvey,  who  worked  at  the  coal-  employed  one 
pit,  to  give  notice  to  Yem,  the  foreman,  of  the  coal  which  entries  of  the 
was  sold.    Yem  was  not  present  when  the  coal  was  deli-  "^the"time°**^ 
vered,  and,  not  being  able  to  write,  employed  a  person  of  from  his,  y.\ 
the  name  of  Baldwin  to  make  entries  in  the  books  from  Held,  that,  k. 
what  he,  Yem,  told  him.     Both  Harvey  and  Yem  were  Scad,  the'en^ 
dead;  but  in  order  to  prove  the  delivery  of  the  coals,  |j'Ji"el[ce1nan 
Baldwin  was  called  as  a  witness,  who  produced  the  book,  action  for  the 

J     •  i*  -vr       «     i«         •  1  price  of  such 

and  stated  that  he  made  it  out  from  Yem's  directions,  and  coals, 
that  every  evening  he  read  over  the  entries  to  him.  It  also 
appeared  to  have  been  the  course  of  business  for  the  custom- 
ers to  go  to  the  pit's  mouth,  and  take  the  coal  away  with 
them.  There  was  evidence  that  the  coal  in  question  had 
been  delivered  to  the  defendant,  but  it  did  not  appear  to 
have  been  credited  in  the  plaintiff's  books,  whence  the 
plaintiff  concluded  it  had  not  been  paid  for.  The  defend- 
ants called  a  number  of  witnesses,  who  proved  that  they 
had  seen  the  coal  fetched  away,  and  paid  for  by  the  defend- 
ant, in  various  instances.  In  reply,  the  plaintiff  proposed 
to  recall  certain  witnesses  who  had  been  previously  exam- 
ined. The  under-sheriff  rejected  the  entries  in  the  book, 
and  refused  to  allow  the  witnesses  to  be  recalled,  and  the 
defendants  had  a  verdict  on  all  the  issues.  A  rule  nisi  hav- 
ing been  obtained  to  set  aside  the  verdict,  and  for  a  new 
trial. 


1843 
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BxeiurfPkaif  J.  W.  Smith  now  shewed  cause. — ^The  plea  of  payment 
having  given  full  notice  to  the  plaintiff  of  what  the  defend- 
ant's evidence  would  be,  he  should  have  launched  the 
whole  of  his  case  in  the  first  instance.  [Lord  Almger, 
C.  B. — How  could  he  launch  a  case  of  contradiction,  when 
he  did  not  know  what  it  would  be?]  As  to  the  other 
point,  the  ruling  of  the  undernsheriff  was  right.  In  Price 
V.  Lord  Torrinffton  (a),  the  entry  was  by  the  deceased 
drayman's  own  hand.  There  is  no  case  in  which  an  entry, 
not  by  the  deceased  servant  or  agent  himself,  but  by  an- 
other party  from  his  information,  has  been  admitted,  and 
it  will  be  for  the  Court  to  say  whether  they  will  push  the 
rule  so  far.  But  even  if  this  rule  were  made  absolute,  the 
result  must  be  the  same,  because  the  books  applied  to  two 
items  only,  both  of  which  were  barred  by  the  Statute  of 
Limitations.  [Lord  Abinger,  C.  B. — There  is  no  ground 
for  a  new  trial  on  this  point.] 

Gray,  in  support  of  the  rule. — The  main  question  is, 
whether  this  book  was  admissible  in  evidence.  The  only 
difference  between  this  case  and  that  of  Price  v.  Lord  Tor- 
rington  is,  that  here  the  party,  whose  duty  it  was  to  make 
the  entry,  was  dead,  and  the  party  who  made  it  was  near 
enough  to  see  the  carts,  though  not  near  enough  to  see  in 
who8e  carts  the  coals  went  away.  The  entry,  therefore,  is 
admissible  as  an  entry  made  at  the  time,  and  in  the  usual 
course  of  business,  and  is  in  effect  an  entry  made  by  Yem. 
Poole  V.  Dica8{b)  shews  that  the  mere  fact  of  the  entry  not 
being  in  the  party's  own  hand  makes  no  difference.  And 
in  Doe  d.  Patieshall  v.  Tvrford  (c),  Parke,  J.,  says,  that  "in 
the  case  of  an  entry  falling  under  the  first  head  of  the  rule, 
as  being  an  admission  against  interest,  proof  of  the  hand- 
writing of  the  party,  and  his  death,  is  enough  to  authorize 


(a)  Salk.  285.  (6)  1  Bing.  N.  C.  649 ;  1  Scott,  600. 

(c)  3  6.  &  Ad.  898. 
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ita  reception ;  at  whateyer  time  it  was  made  it  was  admis-  ^^nr*.  ^  pieat, 
sible;  bat  in  the  other  case  it  is  essential  to  prove  that  it  - 

was  made  at  the  time  it  purports  to  bear  date;  it  most  be  a        Brain 
contemporaneous  entry/'    This  is  a  contemporaneous  en«       Prbbcb. 
try,  made  in  the  due  course  of  business,  and  whether  made 
by  the  deceased's  own  hand  or  that  of  any  one  else  at  the 
time,  can  make  no  difference.  Here,  too,  the  party  whose 
duty  it  was  to  make  the  entries  could  not  write. 

Lord  Abingeb,  C.  B. — I  am  of  opinion  that  this  rule 
must  be  discharged,  and  that  the  book  produced  was  not 
admissible  in  evidence.  With  respect  to  the  case  of  Price 
V.  Lord  Torrb^ton,  often  as  it  has  been  cited,  I  am  not 
aware  of  its  universal  application,  and  I  have  known  judges 
say  they  would  not  carry  the  doctrine  of  that  case  any 
further.  The  case  of  the  attorney,  in  Doe  v.  Tlirford, 
stands  on  precisely  the  same  grounds  as  that  of  Price  v. 
Lord  Torringion.  There  it  was  proved  that  the  notices 
were  written,  and  that  the  attorney  had  gone  out,  and  in- 
dorsed the  duplicate  when  he  came  back,  and  that  it  was 
his  practice  so  to  indorse  it  when  he  had  served  the  ori- 
ginal; and  that  was  rightly  held  to  be  proof  of  the  ser- 
vice of  the  notice.  There  is  also  another  case,  viz.,  that 
of  the  notary  (a),  where  similar  entries  were  held  evidence; 
but  a  notary  is  a  public  officer,  and  is  sworn  to  do  his 
duty  as  a  notary,  and  in  foreign  countries  the  acts  of  a 
notary  are  like  the  acts  of  a  court,  although  that  is  not  so 
here.  The  way  to  prove  the  noting  is  to  prove  the  protest, 
and  although  the  notary  is  very  often  called  to  prove  his 
protest,  I  am  not  aware  that  it  is  necessary;  for,  suppos- 
ing the  clerk  were  dead,  still  I  think  the  protest  would  be 
sufficient  evidence.  It  is  like  any  other  case  of  a  public 
officer  who  does  anything  in  the  course  of  business.  But 
the  case  where  the  books  are  not  written  by  the  party  him- 

(a)  Poole  V.  DicaSf  supra. 
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Exeh,  of  Pleas,  self,  but  at  his  supposcd  dictation  by  another  man  who  is 
dead,  is  widely  different.  As  regards  the  case  of  Price  v. 
Lard  TorringtoUy  it  is  better  to  adhere  to  that  case  as  it 
stands,  and  not  to  give  any  extension  to  it.  The  rule  must 
be  discharged. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 


J^^J^^  14  Regina  V.  CHAMBERS  and  Others. 

A  bond  given      1  HIS  was  a  scire  facias  issued  against  the  defendants, 

to  the  Crown  by.  i-,  ••..  <.ti*  11 

the  committee  lor  the  breach  of  the  condition  of  a  bond  given  by  them  to 
on  hl"appoiot-  *^®  Crown  ou  the  appointment  of  the  defendant  Chambers 
ment,  is  within    as  committee  of  the  estate  of  a  lunatic,  for  the  due  dis- 

the  Stat  33  /.,.,.  ,  .  -i 

Hen.  8,  c.  39,  charge  of  his  duties  and  passing  of  his  accounts,  he  having 
CrownTs^em?^    bccomc  bankrupt. 

tied  to  treat  it 
as  matter  of 

record, and  have  Manning,  Seijt.,  HOW  moved,  on  the  part  of  the  assignees 
thereon.  undcr  his  bankruptcy,  for  a  rule  to  shew  cause  why  the 

scire  facias,  and  the  judgment  thereon,  should  not  be  set 
aside,  contending  that  such  a  bond  was  not  within  the 
stat.  33  Hen.  8,  c.  39,  s.  50  (a),  so  as  to  entitle  the  Crown 
to  treat  it  as  matter  of  record,  and  have  a  scire  facias 
thereon. — ^This  point  was  raised,  but  not  decided,  in  Rex 


(a)  Which  enacts,  that  "  all  oh-  force,  and  effect,  to  all  intents  and 
ligations  and  specialties,  which,  af-  purposes,  as  the  writings  obligatory 
ter  the  first  of  May  next  coming,  taken  and  acknowledged  according 
shall  be  made  for  any  cause  or  to  the  statute  of  the  staple  at  West- 
causes  touching  or  in  anywise  con-  minster  have  at  any  time  before  the 
ceming  the  King's  most  royal  ma-  making  of  this  present  act  been 
jesty,  or  his  heirs,  or  to  his  or  their  taken,  used,  exercised,  and  exc- 
use, commodity,  or  behoof,  shall  be  cuted  against  any  lay  person  or 
of  the  same  nature,  kind,  quality,  persons." 
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▼.  Lambe{a),  A  similar  question  arose  also  before  Lord  E*ch,  of  PUat, 
Manners,  in  Ex  parte  Ueherijb).  There  a  person,  who  had  ^®^' 
been  appointed  guardian  to  a  minor^  and  had  entered  into 
the  usual  recognizances  with  two  sureties  to  account  for 
his  property,  became  bankrupt ;  and  in  support  of  a  peti- 
tion presented  on  behalf  of  the  sureties,  praying  that  cer- 
tain mortgaged  premises  belonging  to  the  bankrupt  might 
be  sold,  and  the  surplus,  after  satisfying  the  mortgage, 
applied  in  discharge  of  the  debt  secured  by  the  recogni- 
sance, it  was  urged  that  this  was  a  debt  upon  record  due 
to  the  Crown,  which  therefore  overreached  the  bank- 
ruptcy. But  the  Lord  Chancellor  said,  ''  It  certainly  does 
not  appear  to  me  to  be  a  debt  due  to  the  Crown,  nor  such 
as  to  warrant  a  Baron  of  the  Exchequer  to  grant  a  fiat  for 
the  purpose  of  an  extent  issuing;  for  it  is  not  vl public  debt, 
in  which  case  alone  the  Crown  process  issues :  and  I  think 
that  the  form  of  the  security  does  not  alter  the  nature  of 
the  debt  in  this  respect.''  [Lord  Abinger,  C.  B. — Arc 
you  aware  of  any  difference  between  debts  due  to  the 
Crown  because  the  Crown  represents  the  public  interests, 
and  debts  due  to  the  Crown  by  virtue  of  its  prerogative? 
The  only  question  has  been,  whether  the  prerogative,  which 
is  the  foundation  of  all  these  rights,  should  be  applied  to 
debts  due  by  virtue  of  acts  of  Parliament  made  for  the 
benefit  of  the  public.  But  there  is  no  difierence  in  the 
process.]  This  seems  to  be  a  third  case,  in  which  neither 
the  Crown  is  personally  interested,  nor  the  public  interests 
involved. 

Lord  Abinoer,  C.  B.— This  is  a  case  in  which  the  Crown, 
by  virtue  of  its  office,  is  entitled  to  the  custody  of  the 
lunatic,  and  may  therefore  take  such  securities  as  it 
thinks  fit  for  the  protection  of  his  estate.  The  Crown 
exercises  this  custody  by  virtue  of  its  prerogative,  and  did 

(a)  Mann.  Exch.  Pr.  (Revenue  Brancli),  150. 
(6)  Ball  &  Beatty,  197. 
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Btuh^  9f  PUmi^  to  firom  the  earliest  fendsl  tunes.  Tius  is^  theiduie,  m 
bond  takra  to  the  use  of  the  Crown,  and  within  the  pto- 
fidons  of  the  statute  of  Hen.  8. 

The  other  Barons  concurred. 

Rule  refused. 


JunelA,  Davidsox,  Public  Officer,  &c.,  v.  Cooper  and 

Brassixgton. 

Where  a  btnk.  ASSUMPSIT  on  a  guarantee,  brought  by  the  plaintiff,  as 
•fafpTtMbiu^r  one  of  the  registered  public  officers  of  certain  persons  united 
^^^"^  J^^'  in  co-partnership,  and  carrying  on  the  trade  and  business 
bad  oDcc  beguo  of  bankers  at  Manchester  and  elsewhere  in  England,  under 

to  cany  on  the 

trade  and  biwi.  the  name  and  style  of  '^  The  Commercial  Bank  of  £ng- 
enTaod  iMocd  land,"  undcT  the  provisions  of  7  Geo.  4,  c.  46.  The  de- 
Z^j^tnh.  cl«fa*ioii  «toted,  that,  on  the  17th  of  May,  1839,  Samuel 
leqoentir  MaycT  &  Co.  having  then  an  account  current  widi  the  said 

•topped  pay* 

meot,  and  banking  co-partnership,  and  likely  to  have  occasion  for  ad- 
the'eltabiith.  vauces  from  the  said  banking  co-partnership,  for  the  pur- 
ihe"*u*'^Me^of  P**®  ^^  inducing  the  said  banking  co-partnership  to  render 
paying  their  tach  accouunodation,  and  of  affording  security  to  the  per- 
winding  up  the  SOUS  who  should  for  the  time  being  constitute  the  said 

aflTairt  of  the 

concern : — 

Heldf  that  they  ttill  continued  to  be  a  banking  co-partnership,  within  the  meaning  of  the 

7  Qto,  4f  c.  46,  to  at  to  be  entitled  to  sue  by  their  public  officer. 

AMumptit  on  a  guarantee,  deicribed  in  the  declaration  aa  "  a  guarantee  or  agreement  in 
writing:"  plea,  non  asfumpsit: — Heldf  that  it  was  not  a  defence  under  the  plea  of  non 
assumpsit,  that  subsequently  to  the  execution  of  the  agreement,  and  whilst  it  was  in  the  pones* 
sion  of  the  plaintiff,  a  seal  was  affixed  to  the  defendant's  signature,  so  as  to  aoake  the  instru- 
ment purport  to  be  a  deed,  but  that  such  defence  ought  to  be  pleaded  specially. 

Assumpsit  on  a  guarantee.  Plea,  that  after  the  guarantee  or  agreement  in  writing  bad  been 
made  and  signed,  and  after  the  defendants  had  promised  as  in  the  declaration  mentioned,  and 
after  the  guarantee  had  been  delivered  to  the  plaintiff,  and  whilst  it  was  in  his  hands,  it  was, 
without  the  knowledge  or  consent  of  the  defendant,  altered  in  a  material  particular  by  some 
person  to  the  defendant  unknown,  and  its  nature  and  effect  materially  changed,  by  such  on- 
known  person  affixing  a  seal  by  or  near  to  the  signature  of  the  defendant,  so  as  to  make  it  pur- 
port to  be  sealed  by  the  defendant,  and  to  be  the  deed  of  the  defendant ;  by  reason  of  which 
ilteration  the  said  guarantee  became  void  in  law.  At  the  trial,  it  was  proved  that  the  guarantee 
when  signed  had  no  seal  to  it,  but,  when  produced  in  evidence  by  the  plaintiff,  it  had  a  wafer 
affixed  to  it  before  the  signature  of  the  defendant : — HM,  first,  that  the  plea  was  proved,  and 
that  It  purported  to  be  the  deed  of  the  defendant :  secondly,  on  a  motion  for  Judgment  non  ob- 
stante veredicto,  that  the  plea  was  a  good  defence  to  the  action. 
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banking  co-partnenhip  as  a  fluctnating  body,  the  defend-  Eteh.  qf  PUaM, 
ants  agreed  to  guarantee  the  said  banking  co-partnership  * 

from  loss  bj  reason  of  any  sums  of  money  then  due^  or 
thereafter  to  become  due,  from  the  said  J.  Mayer  &  Co. 
And  thereupon,  by  a  certain  guarantee  in  writing  then 
made  and  signed  by  the  defendants,  it  was  witnessed  that, 
in  consideration  of  the  premises,  the  defendants,  at  the  re- 
quest of  and  for  the  purpose  of  assisting  the  said  S.  Mayer 
&  Co.,  did  thereby  agree  with  the  said  banking  co-part- 
nership, as  a  fluctuating  body,  that  they,  the  defendants, 
would  guarantee  the  said  banking  co-partnership  for  the 
due  payment  of  all  and  every  sum  and  sums  of  money 
which  then  was  and  were  or  from  time  to  time  thereafter 
should  become  due  from  the  said  S.  Mayer  &  Co.,  their 
executors,  &c.,  for  or  by  reason  of  any  monies,  bank  notes, 
bank  post  bills,  bills  of  exchange,  promissory  notes,  or 
other  instalments  then  advanced,  or  owing,  or  discounted 
or  negotiated,  or  thereafter  to  be  advanced,  ftc.,  on  the  said 
banking  account,  or  which  the  said  banking  co-partner- 
ship then  were  or  thereafter  might  become  liable  to  pay  for 
or  on  account  of  the  said  S.  Mayer  &  Co.,  with  interest, 
commission,  and  all  other  banking  charges  and  allowances 
for  or  in  respect  of  all  such  monies  and  advances  respect- 
ively, &c.  &c.,  limiting  the  amount  to  £1500;  the  guarantee 
to  be  a  continuing  guarantee  until  the  defendants  should 
give  three  months^  notice  in  writing  of  their  intention  to 
withdraw  and  determine  the  same.  It  then  averred,  that 
advances  were  made  to  Mayer  &  Co.  exceeding  the  amount 
of  the  guarantee ;  that  they,  although  requested,  wholly 
failed  to  repay  the  same,  of  which  the  defendants  had 
notice,  and  were  requested  to  pay  the  said  sum  of  £1500, 
but  wholly  neglected  and  refused  so  to  do. 

To  this  declaration,  the  defendant  Brassington  pleaded 
non  assumpsit.  The  defendant  Cooper  also  pleaded,  first, 
non  assumpsit;  secondly,  that  at  the  time  of  the  com- 
mencement of  the  suit,  there  were  not,  nor  are  there,  per- 
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Exeh,  of  PUtu,  sons  United  in  co-partnership  or  carrying  on  the  trade  or 
.  ^^  ^  business  of  bankers  in  Manchester,  or  elsewhere  in  Eng- 
Datidson  land,  under  the  name  or  style  of  the  Commercial  Bank 
CoopBB.  ^^  England,  by  virtue  of  or  according  to  the  provisions  of 
the  said  act  of  Parliament  in  the  declaration  mentioned, 
in  manner  and  form  as  in  the  declaration  alleged.  He 
also  pleaded,  sixthly,  that,  after  the  said  guarantee  or 
agreement  in  writing  in  the  said  declaration  mentioned 
had  been  made  and  signed  by  the  defendants,  as  in  the 
said  declaration  mentioned,  and  after  the  defendants,  in 
consideration  of  the  premises  in  the  said  declaration  men- 
tioned, had  promised  as  in  the  said  declaration  mention- 
ed, and  after  the  same  guarantee  or  agreement  in  writing 
had  been  delivered  to  the  said  banking  co-partnership,  and 
before  the  commencement  of  this  suit,  and  whilst  the  said 
guarantee  or  agreement  in  writing  was  such  continuing  gua- 
rantee as  in  the  said  declaration  mentioned,  and  was  in  the 
possession  of  and  held  by  the  said  banking  co-partnership 
for  the  purposes  in  the  said  declaration  mentioned,  to  wit, 
on  &c.,  the  said  guarantee  or  agreement  in  writing  in  the 
said  declaration  mentioned  was,  without  the  knowledge  or 
consent  of  the  said  defendant  William  Ck>oper,  by  some 
person  or  persons  to  the  defendant  William  Cooper  then 
and  now  unknown,  altered  in  a  material  particular,  and  its 
nature  and  effect  materially  changed,  by  such  unknown 
person  or  persons  putting  and  affixing,  and  causing  and 
procuring  to  be  put  and  affixed,  to  the  same  agreement  or 
guarantee  in  writing,  two  certain  seals  by  and  near  to  the 
respective  signatures  of  the  said  defendants  to  the  same 
agreement  or  guarantee  in  writing,  and  as  and  for  the  re- 
spective seals  of  the  said  defendants  to  the  said  guarantee 
or  agreement  in  writing,  that  is  to  say,  one  of  such  seals 
by  or  near  to  the  said  signature  of  the  said  defendant 
William  Cooper,  to  the  said  agreement  or  guarantee  in 
writing,  as  being  and  purporting  to  be  the  seal  of  him  the 
said  defendant  William  Cooper  to  the  same  instrument. 
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and  one  other  of  such  seals  by  and  near  to  the  said  signa-  ^ek.  tf  PUas, 
tnre  of  the  said  defendant  Henry  Brassington  to  the  said 
gruarantee  or  agreement  in  writings  as  being  and  purport- 
ing to  be  the  seal  of  him  the  said  defendant  Henry  Bras- 
sington to  the  same  instmment^  and  thereby^  and  without 
the  consent  of  the  said  defendant  William  CSooper^  wrong- 
fully causing  the  said  guarantee  or  agreement  in  writingi 
after  the  said  defendants  had  written  their  names  thereto 
as  aforesaid,  to  purport  to  have  been  respectively  sealed  by 
each  of  the  said  defendants,  and  to  be  the  deed  of  each  of 
them  the  said  defendants;  and  the  said  defendant  William 
Cooper  saith,  that  the  said  guarantee  or  agreement  in 
writing,  upon  which  such  respective  seals  had  been  so 
wrongly  put  to  and  afi^ed  as  aforesaid  is  in  ieuct  the  same 
guarantee  or  agreement  in  writing  in  the  said  declaration 
mentioned;  and  so  the  said  defendant  William  Cooper 
says,  that,  by  reason  of  the  premises  in  this  plea  men- 
tioned, the  said  guarantee  or  agreement  in  writing  in  the 
said  declaration  mentioned,  from  the  time  of  the  said  al- 
teration, and  the  putting  and  affixing  the  said  seals  thereto 
in  manner  aforesaid,  and  before  the  commencement  of  this 
suit,  was  and  is  void  in  law  and  of  none  effect.  Verification. 

Beplication  to  the  sixth  plea,  that  the  said  guarantee  or 
agreement  in  writing  in  the  said  declaration  mentioned 
was  not  altered  in  manner  and  form  as  in  the  said  sixth 
plea  of  the  said  William  Cooper  alleged. 

At  the  trial,  before  Rolfe,  B.,  at  the  Spring  Assizes 
at  Liverpool,  1842,  it  appeared  that  the  guarantee  was 
signed  by  the  defendants  on  the  17th  of  May,  1839,  and 
that  at  the  time  it  was  so  signed  there  were  no  wafers  or 
seals  opposite  the  signatures  of  the  defendants;  but  when 
produced  at  the  trial,  wafers  had  been  affixed  to  it  before 
the  names  of  each  of  the  defendants.  It  was  proved  that 
the  Commercial  Bank  of  England  stopped  payment  in 
June,  1840,  and  from  that  time  it  ceased  to  carry  on  busi- 
ness as  a  bank  of  issue,  and  that  in  the  returns  made  to 
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B*eh,  rf  PUat,  the  Stamp-oflSce  in  1841  and  1842^  in  pursuance  of  7  Geo; 
^^^'  .  4j>  c.  46,  it  was  stated  that  ttie  hank  had  ''ceased  to  isaae 
notes/'  But  it  appeared  that  the  estahlishment  of  the 
Commercial  Bank  was  still  kept  open,  for  the  purpose  of 
winding  up  its  affietirs ;  that  there  were  notes  outstanding ; 
and  that  if  notes  were  hrought  they  were  paid  in  gold,  and 
that  persons  were  in  the  receipt  of  payment  for  their  notes 
from  time  to  time,  but  no  new  accounts  were  opened. 
The  action  was  commenced  in  December  1841.  It  was 
objected,  for  the  defendants,  that  there  was  no  evidence  of 
the  bank  carrying  on  business  as  a  bank  at  the  time  of  the 
commencement  of  the  action,  in  support  of  the  issue  raised 
by  the  second  plea.  This  objection  was  overruled  by  the 
learned  Judge,  who  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  for  the  amount  of  the  guarantee,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  verdict  for 
them  on  the  above  points. 

Dunda9,  in  Easter  Term,  moved  accordingly,  on  two 
grounds:  first,  that  the  banking  company  in  question  were 
not  carrying  on  business  as  such  at  the  commenoonent  of 
the  action,  within  the  meaning  of  the  7  Geo.  4,  c.  46,  a.  9,  and 
consequently  were  not  entitled  to  sue  in  the  name  of  their 
public  officer :  secondly,  that  the  affixing  of  the  wafers  or 
seals  to  the  guarantee  after  its  execution,  and  whilst  it 
was  in  the  possession  of  the  plaintiff,  vitiated.it  altogether. 
Eirst,  the  banking  company  having  stopped  payment  in 
June  1840,  and  ceased  to  issue  notes,  were  not  carrying 
on  business  as  a  banking  company  within  the  meaning  of 
the  act  at  the  time  of  the  commencement  of  the  action. 
The  7  Geo.  4,  c.  46,  s.  9,  provides,  that  all  actions  against 
any  person  or  persons  indebted  to  any  such  co-partnership 
carrying  on  business  under  the  provisions  of  that  act,  for 
recovering  any  debts  due  to  such  co-^partnership^.  shall  and 
lawfully  may  be  commenced  and  prosecuted  in  &e  name 
of  any  one  of  the  public  officers  for  the  time  being  of  such 
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CD-partnership.  But  this  company  were  not  carrying  on  Ejch,  rf  Pteat^ 
business  at  the  time^  having  ceased  to  do  so^  and  were  ^  ^^' 
merely  winding  np  their  affairs.  The  mere  fact  of  the 
banking  establishment  being  kept  open  for  the  purpose 
of  winding  up  the  concern  is  not  sufficient  to  bring  them 
within  the  act :  they  must  be  actually  carrying  on  busi- 
ness. That  was  held  in  Fletcher  v.  Crosbie  {a),  where  a 
declaration  describing  the  plaintiff  as  "  one  of  the  present 
public  officers  of  certain  persons  united  in  copartnership 
for  the  purpose  of  canying  on  the  trade  and  business  of 
banking  in  England^  according  to  the  stat.  7  GFeo.  4,  c.  46/' 
was  held  bad,  for  that  it  ought  to  have  stated  that  the  co- 
partnership were  carrying  on  business.  [Parker  B.-^What 
is  to  be  done  when  they  stop  payment,  but  have  not  col- 
lected in  their  debts  ?]  The  act  has  not  said  what  is  to  be 
done  in  such  a  case;  but  unless  they  bring  themselves 
within  its  provisions,  they  cannot  derive  advantage  from 
it. — He  referred  to  the  judgment  of  Tlndal,  C.  J.,  in  The 
Bank  of  England  v.  Andereon  (6).  The  question  raised  by 
the  plea  is,  whether,  at  the  commencement  of  the  suit,  the 
banking  company  were  or  are  canying  on  business  as 
bankers  according  to  the  provisions  of  the  act;  and  it  is 
submitted  they  were  not. 

Parkk,  B. — ^Where  the  co-partnership  have  never  begun 
to  carry  on  business  as  bankers,  they  do  not  come  within 
the  provisions  of  the  act;  but  when  once  they  have  begun 
business,  and  once  come  within  the  act,  I  think  they  con- 
tinue so  until  all  the  debts  are  paid  which  were  contracted 
in  that  character. 

The  rest  of  the  Court  concurred,  and  as  to  this  point 
the  rule  was  refused. 

(a)  9  M.  &  W.  252,  {b)  3  Bing.  N.  C.  689, 
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Exch.  <^  Pleat,  On  the  other  point,  rules  were  granted  on  behalf  of 
each  of  the  defendants,  and  they  now  came  on  to- 
gether. 

Erk,  Knowles,  and  Crompion  shewed  cause  (May  28, 
1842). — The  affixing  of  the  wafers  to  the  guarantee  did  not 
vitiate  it. — It  does  not  purport  to  be  a  deed,  nor  is  it  treated 
as  such,  and  there  is  no  alteration  in  the  language  or  the 
sense  of  it.  In  order  to  succeed  in  this  objection,  the  de- 
fendants must  shew  that  the  alteration  has  the  effect  of 
making  it  a  deed;  but  in  order  to  make  it  a  deed,  a  de- 
livery of  it  would  be  necessary.  Shep.  Touch.  55.  The 
issue  on  the  6th  plea  of  the  defendant  Cooper  is,  whether 
it  is  altered  in  a  material  part,  so  as  to  make  it  a  deed. 
Now  there  is  no  alteration  in  the  words  of  it.  [Alder- 
son,  B. — ^Yes;  the  placing  seals  upon  it,  and  making  it  a 
deed,  alters  the  meaning  of  the  words.  The  words  do  not 
mean  the  same  thing.  Parke,  B. — There  cannot  be  a 
greater  alteration  than  turning  an  agreement  into  a  deed. 
Lord  Abififfer,  C.  B. — If  it  is  a  deed,  it  would  be  valid 
without  any  consideration.  It  has  been  held  that  signing 
and  sealing  are  prim&  facie  evidence  of  the  delivery.]  The 
language  of  the  instrument  is  that  of  an  agreement  only. 
l^Rolfe,  B. — ^A  deed  is  an  agreement  under  seal.] 

Secondly,  the  rule  obtained  by  the  defendant  Brassing- 
ton  must,  at  all  events,  be  discharged,  for  the  fact  of  the 
alteration  cannot  be  given  in  evidence  under  non  assump- 
sit, but  must  be  specially  pleaded.  The  plea  of  non  as- 
sumpsit asserts  that  there  never  was  any  binding  contract 
between  the  parties,  whereas  the  evidence  shews  that  be- 
fore the  seals  were  affixed  to  the  guarantee,  it  was  a  valid 
instrument,  capable  of  being  enforced.  In  Hemming  v. 
Trenery  (a),  which  was  assumpsit  on  a  guarantee,  to  which 

(a)  9  Ad.  &  £U.  926 ;  1  P.  &  D.  661. 
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the  only  plea  was  non  assampsit^  it  appeared  at  the  trial  £'cA.  rfpieiu, 


that  the  instrument  had  been  interlined  so  as  materially  to 
alter  its  effect^  and  the  jury  found  that  the  interlineation  was 
made  after  the  instrument  was  executed:  and  it  was  held 
that  the  effect  of  the  alteration  being  only  to  dischai^e  or 
modify  the  original  contract^  it  was  a  defence  which  required 
to  be  shewn  by  way  of  confession  and  avoidance^  and  coold 
not  be  given  in  evidence  under  the  general  issue.  The  rule 
of  H.  T.^  4  Will.  4^  is  express^  that ''  in  every  species  of  as- 
sumpsit^  aU  matters  in  confession  and  avoidance,  includ- 
ing not  only  those  by  way  of  discharge,  but  those  which 
shew  the  transaction  to  be  void  or  voidable  in  point  of  law, 
on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded;  and  the  decision  in  Hemming  v.  Drenery  is  in  ac- 
cordance with  that  rule.  If  there  has  once  been  an  express 
promise,  and  there  has  been  any  alteration  in  it,  or  any- 
thing done  to  avoid  it,  it  ought  to  be  pleaded.  It  may  be 
said,  that,  because  it  is  altered,  and  so  vitiated,  it  cannot 
be  produced  in  evidence;  but  there  are  authorities  that 
although  the  seals  to  a  deed  be  destroyed,  or  broken  by 
accident  before  the  trial,  it  is  still  good  evidence  on  the 
trial.  Nichols  v.  Haywood  (a),  Michael  v.  Scockwith  (A).  The 
question  under  that  plea  is,  whether  there  was  at  any  time 
such  a  binding  contract  as  the  one  declared  on. 

Dundas,  W.  H.  Watson,  Warren,  nndHugh  HUl,  contra. — 
First,  it  is  clear  that  the  sixth  plea  of  the  defendant  Cooper 
was  proved  by  the  evidence,  and  therefore  the  verdict  ought 
to  be  entered  for  him.  Then,  secondly,  this  is  a  defence 
which  was  available  under  the  plea  of  non  assumpsit.  In 
Calvert  v.  Baker  (c),  which  was  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  it  was  held  to  be 
a  good  defence  under  a  plea  ''  that  the  defendant  did  not 
accept  the  bill  declared  on  -/'  that  after  he  had  accepted  it 

(a)  Dyer,  59  a.      (b)  Owen,  8 ;  Cro.  Elia.  120.      (c)  4  M.  &  W.  407. 
VOL.  XI.  F  P  F  M.  W. 


1843. 
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Exeh.  qf  Pleat,  generally,  it  was  altered  without  his  knowledge,  by  the  ad- 
f'  ^  dition  of  a  memorandum  making  it  payable  at  a  banker's. 
That  is  an  authority  in  point.  -  [Parke,  B. — ^The  reason 
there  given  seems  to  be,  that  the  bill  produced  is  so  al- 
tered as  to  become  a  different  instrument,  and^  therefore, 
the  plea  was  proved.  Was  that  case  cited  in  Hemming  v. 
Trenery?"]  It  was  not;  but  it  is  submitted  that  the  cor- 
rect rule  is  laid  down  in  Calvert  v.  Baker ;  and  Cock  v.  Cox^ 
well  {a)  is  an  authority  to  the  same  effect.  This  would 
clearly  have  been  an  objection  on  non  assumpsit,  before 
the  New  Rules;  and  the  rule  is,  that  "  all  matters  in  con- 
fession and  avoidance''  shall  be  specially  pleaded;  but  this, 
if  pleaded,  would  not  be  in  confession  and  avoidance;  it 
would  not  confess  the  contract  and  a  breach  of  it.  The 
case  is  one  rather  of  evidence  than  of  pleading,  and  the 
question  is,  whether  this  is  a  document  which  cannot  be 
read  in  evidence  because  it  has  been  altered.  The  objec- 
tion is,  that  the  instrument  varies  in  a  material  particular 
from  that  stated  in  the  declaration;  and  it  must  be  given 
in  evidence  by  the  plaintiff  in  support  of  it. 

Parke^  B. — It  seems  to  me  that  the  special  plea  of  the 
defendant  Cooper  is  proved,  and  that  he  is  entitled  to  have 
a  verdict  entered  for  him  upon  that  plea.  The  allegation  in 
it  is,  that  the  guarantie,  after  its  execution,  was  altered  in 
a  material  particular,  and  its  nature  and  effect  materially 
changed ;  and  there  can  be  no  doubt  that  the  alteration  was 
in  a  material  particular,  and  that  its  nature  was  materially 
changed.  The  plea  then  states^  that  the  seals  were  affixed 
to  the  instrument  near  to  the  signatures,  and  as  and  for 
the  seals  of  the  defendants  and  purporting  to  be  their  seals ; 
I  think  that  allegation  is  proved.  Whether  the  seals  be 
placed  before  or  after  the  names  of  the  parties,  they  still 
purport  to  be  the  seals  of  the  parties.  There  are  two  seals, 
and  as  both  the  defendants  contract,  and  both  execute,  no 

(a)  2C.,  M.  &R.  291. 
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one  could  doubt  that  any  jury  would  say  it  was  their  deed.  i?mA.  0/  PUat, 


The  next  question  arises  under  a  rule  obtained  by  the  de- 
fendant Brassington^  whether  this  defence  is  admissible 
under  the  plea  of  non  assumpsit^  and  I  think  it  is  not.  All 
the  authorities  were  considered  in  Hemming  y.  Trenery  (a), 
where  there  was  an  elaborate  argument,  and  apparently  a 
written  judgment;  and  the  decision  of  the  Court  in  that 
case  appears  to  me  to  be  correct.  The  proper  plea  in  the 
present  case  would  have  been  by  way  of  confession  and 
avoidance.  The  plea  need  not  have  been  confessed  the 
breach,  as  Mr.  Watson  says ;  but  the  defendant's  answer 
would  have  been,  that,  since  the  making  of  the  contract, 
its  effect  had  been  altered  by  its  being  converted  into  a 
contract  under  seal.  But  it  is  said  that  this  view  of  the 
case  is  at  variance  with  the  decision  of  this  Court  in  Cal- 
vert V.  Baker,  All,  however,  that  the  Court  must  be  con- 
sidered as  having  decided  in  that  case  is,  that  the  alteration 
in  an  instrument  may  be  objected  to  on  non  assumpsit, 
when  its  effect  is  to  make  it  a  different  instrument,  so  as 
to  render  a  new  stamp  necessary;  for  if  Mr.  Richards' 8 
argument  in  that  case  is  looked  at,  it  will  be  found  to  turn 
upon  the  necessity  of  a  fresh  stamp  by  reason  of  the  alter- 
ation, and  the  judgment  of  the  Court  must  be  taken  to  be 
with  reference  to  that  argument,  and  on  that  ground,  I 
think,  may  be  supported.  The  result  is,  that  a  verdict 
will  be  entered  for  the  defendant  Cooper  on  the  special 
plea,  and  for  the  plaintiff  on  the  plea  of  non  assumpsit  by 
Brassington.  The  first  rule  will,  therefore,  be  made  abso- 
lute, and  the  second  discharged  altogether. 

Lord  Abinoer,  C.  B.,  Alderson,  B.,  and  Bolfe,  B., 
concurring. 

Rules  accordingly  {b). 

(a)  9  Ad.  &  Ell.  926  ;  1  P.  &  D.  661. 

(h)  See  Maton  v.  Bradley ,  ante,  590. 

2  p  p  p 


1843. 


788  CASES   IN    THE    EXCHEQUER^ 

Exeh.  rf  PUoi,  Knowles  then  moved  to  arrest  the  judgment^  or  to  enter 
judgment  for  the  plaintiff  non  abstante  veredicto,  on  the 
ground  that  it  was  not  stated  in  the  plea  that  the  alterar 
tion  was  made  by  the  plaintiff,  or  with  his  privity.  The 
Court  having  granted  a  rule, 

Ketty  and  Watson,  in  Michaelmas  Term,  1842,  (Novem- 
ber 11),  shewed  cause. — ^The  question  is,  whether  the  plea 
of  the  defendant  Cooper  is  a  good  answer  to  the  action, 
and  it  is  submitted  that  it  is.  It  states  in  substance,  that 
after  the  guarantie  had  been  made  and  delivered  to  the 
banking  co-partnership,  and  whilst  it  was  in  their  posses- 
sion, it  was,  without  the  knowledge  or  consent  of  him, 
the  defendant  Cooper,  by  some  person  to  him  unknown, 
altered  in  a  material  particular,  and  its  nature  and  effect 
materially  changed,  by  such  unknown  person  affixing  and 
causing  to  be  affixed  to  it  two  seals  by  and  near  to  the 
x^pective  signatures  of  the  defendants,  and  thereby  caus- 
ing the  guarantie  to  purport  to  have  been  sealed  by  the  de- 
fendants, and  to  be  the  deed  of  the  defendants.  No  doubt 
this  was  a  material  alteration,  and  changed  the  nature  and 
effect  of  the  instrument,  giving  to  the  plaintiffs  the  ad* 
vantage  of  being  specialty  creditors,  and  of  suing  in  cove- 
nant instead  of  assumpsit ;  and  this  Court  has  accordingly 
held  the  alteration  to  be  material,  and  ordered  a  verdict  to  be 
entered  for  the  defendant  Cooper  on  that  ground.  But  the 
question  now  is,  whether,  if  a  written  agreement  be  alterd 
in  a  material  part,  without  the  party's  knowledge,  whilst  it 
is  in  his  possession,  it  avoids  it,  so  as  to  make  an  action 
upon  it  not  maintainable.  There  can  be  no  doubt  that,  if 
a  deed  be  altered  without  the  consent  of  the  parties  to  it,  it 
avoids  it:  and  the  same  rule  is  applicable  in  the  case  of  any 
instrument  in  writing.   In  FigoVa  case  (a),  where  the  ques- 

(a)  11  Rep.  27  a. 
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lion  was  as  to  a  deed,  it  was  resolved  "  that  when  any  deed  £x<a.  of  pieas, 
is  altered  in  a  point  material  by  the  plaintiff  himself,  or  by  ^  ^  . 
any  stranger,  without  the  privity  of  the  obligee,  be  it  by  Datidsuk 
interlineation,  addition,  rasing,  or  by  the  drawing  of  a  pen  CooraK. 
through  a  line,  or  through  the  midst  of  any  material  word, 
the  deed  thereby  becomes  void/'  Several  instances  are 
there  given  of  alterations  which  are  material;  but  the  prin- 
ciple is,  that  where  such  an  alteration  is  without  the  privity 
of  the  party  to  be  affected  by  it,  it  avoids  the  deed.  Where 
the  alteration  is  made  by  the  plaintiff  himself,  it  avoids 
the  deed,  though  it  be  not  material;  but  if  a  stranger,  with- 
out his  privity,  alters  the  deed  in  any  point  which  is  not 
material,  it  does  not  avoid  it.  Shep.  Touch.,  68,  is  an  au- 
thority to  the  same  effect.  That  principle  applies  equally 
to  the  case  of  an  alteration  in  a  guarantie,  or  any  other 
species  of  writing.  In  Master  v.  Miller  (a),  it  was  held  to 
apply  to  bills  of  exchange.  There  an  alteration  of  the  date 
of  a  bill  of  exchange,  after  acceptance,  whereby  the  pay- 
ment would  be  accelerated,  was  held  to  avoid  the  instru- 
ment, so  that  no  action  could  be  afterwards  brought  upon 
it,  even  by  an  innocent  holder  for  a  valuable  consideration. 
Lord  Kenyan,  C.  J.,  there  says,  "  The  cases  cited,  which 
were  all  of  deeds,  were  decisions  which  applied  to  and  em- 
braced the  simplicity  of  all  the  transactions  of  that  time ; 
for  at  that  time  almost  all  written  engagements  were  by 
deed  only.  Therefore,  those  decisions,  which  were,  indeed, 
confined  to  deeds,  applied  to  the  then  state  of  affairs;  but 
they  establish  this  principle,  that  all  written  instruments 
which  were  altered  or  erased  should  be  thereby  avoided.^' 
And  Ashhurst,  J.,  says,  "  It  seems  admitted  that,  if  this  had 
been  a  deed,  the  alteration  would  have  vitiated  it.  Now, 
I  cannot  see  any  reason  why  the  principle  on  which  a  deed 
would  have  been  avoided  should  not  extend  to  the  case  of 
a  bill  of  exchange.     All  written  contracts,  whether  by  deed 

(«)  4  T.  R.  320. 
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Bxeh.  of  Pleas,  or  not,  are  intended  to  be  standing  evidence  against  the 
^^^'   .    parties  entering  into  them.     There  is  no  magic  in  parch- 
ment or  in  wax;  and  a  bill  of  exchange,  though  not  a  deed, 
is  evidence  of  a  contract  as  much  as  a  deed;  and  the  prin- 
ciple to  be  extracted  from  the  cases  cited  is,  that  any 
alteration  avoids  the  contract/'     The  same  principle  was 
established  in  that  case,  on  the  argument  of  the  writ  of 
error  in  the  Exchequer  Chamber,  and  the  judgment  was 
afllrmed  (a).     The  case  of  Master  v.  Miller  was  followed  by 
that  of  Powell  v.  Diveii  {b),  which  was  an  action  on  a  bought 
and  sold  note,  and  it  was  there  held  that  a  material  alter- 
ation in  a  sale  note,  made  by  the  broker,  after  the  bar- 
gain, at  the  instance  of  the  seller,  without  the  consent  of 
the  purchaser,  annuls  the  instrument,  so  as  to  preclude  the 
seller  from  recovering  upon  the  contract  evidenced  by  the 
instrument  so  altered  by  him.    That  was  not  the  case  of  a 
deed  or  a  bill  of  exchange,  but  of  a  mere  mercantile  con- 
tract.    It  is  true  it  was  equivalent  to  the  act  of  the  plain- 
tiff himself;  but  it  shews  that  the  principle  of  PigoVa  C€ue 
is  applicable  to  other  instruments  besides  deeds.     In  the 
recent  case  of  The  Earl  of  Falmouth  v.  Roberts  (c),  which 
was  an  action  for  the  breach  of  certain  stipulations  in  an 
agreement  by  a  landlord  against  his  tenant,  Parke,  B., 
said, ''  It  is  laid  down  by  Lord  Coke,  that  a  deed  is  ren- 
dered invalid  by  an  alteration  in  a  material  part  of  it — 
Piffofs  case;  and  I  do  not  see  why  the  same  rule  should 
apply  to  agreements.    That  rule,  however,  operates  only 
where  the  obligation  is  by  reason  of  the  instrument  itself, 
and  therefore  does  not  apply  to  this  case/'    In  Sanderson  v. 
Symonds{d),  which  was  an  action  on  a  policy  of  insurance, 
the  alteration  was  held  to  be  immaterial,  and  therefore  not 
to  avoid  the  policy ;  but  the  Court  appeared  to  be  all  of 
opinion  that  this  doctrine  applied  to  policies  of  insurance. 

(a)  2  H.  Bl.  140.  (c)  1 1  Law  J.  Rep.  Exch.  180  ; 

(6)  15  East,  29.  9  M.  &  W.  469. 

(d)  1  Brod.  &  B.  426. 
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And  in  FVench  v.  Patton  (a),  which  was  also  an  action  on  a  Bjtek.  4  Ptttn, 
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policy  of  insurance^  it  was  held  that  the  plaintiff  could  not 

recover  upon  the  policy,  by  reason  of  the  alteration  in  it. 
There  are  other  cases  to  the  same  effect ;  but  being  mixed 
up  with  questions  on  the  stamp  laws,  it  is  not  thought  de- 
sirable to  encumber  the  Court  with  them.  The  only  case 
which  raises  any  distinction  is  the  case  of  an  award ;  and 
in  Henfree  v.  Bromley  (i),  where,  after  the  award  was  made, 
an  alteration  was  made  by  the  umpire  of  the  sum  awarded, 
it  was  held  to  be  void,  though  made  on  the  same  day,  and 
before  the  delivery  of  the  award,  but  that  the  award  was 
good  for  the  original  sum  awarded,  which  was  still  legible, 
the  same  as  if  such  alteration  had  been  made  by  a  mere 
stranger,  without  the  privity  or  consent  of  the  party  in- 
terested. But  the  doctrine  of  alterations  in  awards  does 
not  apply  here.  In  cases  like  the  present,  it  is  where  the 
instrument  is  altered  as  between  the  one  party  and  the 
other,  and  advantage  may  be  sought  to  be  derived  from 
the  alteration;  but  in  the  case  of  an  award,  as  soon  as 
the  arbitrator  has  published  his  award,  he  is  functus 
officio,  and  the  distinction  is,  therefore,  obvious.  The 
principle  to  be  deduced  from  the  cases  is,  that  whether 
the  alteration  be  made  by  the  plaintiff  or  by  a  stranger, 
if  it  be  a  material  one,  it  vitiates  the  instrument,  and 
renders  it  wholly  void.  Markham  v.  Gonastan  {c)  is  an 
express  decision  that  an  alteration  by  a  stranger  avoids 
the  deed ;  and  the  case  is  an  important  one,  because  it 
was  an  action  on  the  case  against  a  stranger  for  making 
certain  alterations,  whereby  the  deed  became  void;  and  it 
was  held  that  the  plaintiff  was  entitled  to  recover.  That 
shews  there  is  a  remedy  by  action  on  the  case  against  the 
stranger  for  making  the  alteration  by  which  the  deed  be- 
comes void.  There  is  no  hardship  in  the  case,  for  it  is  the 
duty  of  the  party  who  has  the  instrument  in  his  possession, 
and  is  charged  with  the  safe  custody  of  it,  to  take  care  of  it, 

(a)  9  East,  351.  (b)  6  East,  309.  (c)  Cro.  Elis.  626. 
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Ejcch.  of  puat,  and  if  it  is  altered  whilst  in  his  custody^  it  is  but  reason- 
able  that  he  should  incur  the  loss.  The  mischief  produced 
by  such  an  alteration  as  the  present  would  be  infinite^ 
supposing  the  subscribing  witness  to  be  dead,  and  no  one 
capable  of  explaining  it.  The  instrument,  at  the  time  it 
was  executed,  was  an  instrument  not  under  seal,  but,  by 
the  alteration,  it  became  a  deed,  and  so  would  have  bound 
the  heirs.  So  also,  it  would  avoid  any  plea  of  the  Statute  of 
Limitations.  The  important  inquiry  in  these  cases  is,  not 
by  whom  the  alteration  is  made,  but  whether  it  be  mate- 
rial, and  when  it  was  made.  In  Desbrowe  v.  Wetherby  (a), 
where  a  general  acceptance  was  altered  by  adding  a  place 
of  payment,  it  was  held  that  it  discharged  the  acceptor,  if 
made  without  his  privity.  There  Tindal,  C.  J.,  asked  the 
jury  "  whether  they  were  satisfied  that  the  addition  of  the 
place  where  the  bill  was  payable  was  made  (tfter  it  was  ac» 
cepted  by  the  defendant  ?  if  it  was,  there  was  nothing  to 
sl^ew  that  the  defendant  authorized  the  alteration,  and, 
therefore,  the  alteration,  beinff  a  material  one,  vitiated  the 
acceptance :  it  materially  altered  the  situation  of  the  par- 
ties,'^ &c.,  observing  on  the  nature  of  the  materiality.  If 
the  case  depended  upon  the  fact  by  whom  the  altera- 
tion was  made,  the  learned  Judge  ought  there  to  have 
inquired  by  whom  it  was  made ;  but  he  does  not.  The 
same  point  was  ruled  by  Lord  Lyndhurst,  C.  B.,  in  Taylor 
v.  Moseley  (i).  Doumes  v.  Richardson  {c)  is  another  in- 
stance where  the  same  doctrine  was  carried  out  in  a  case 
of  simple  contract.  The  same  law,  therefore,  is  applicable 
to  instruments  not  under  seal  as  to  those  which  are.  The 
party  in  whose  possession  the  instrument  was  at  the  time 
is  responsible ;  and  if  an  alteration  be  made  in  it,  so  as  it 
become  void,  his  remedy  is  against  the  stranger  who  made 
it,  by  an  action  on  the  case.  The  danger  would  be 
endless  if  it  were  otherwise.     The  case  is  analogous  in 

(a)  1  M.  &  Rob.  438.  (b)  1  M.  &  Rob.  439, n. 

(c)  5  B.  &  Aid.  674. 
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tkia  respect  to  that  of  a  carrier,  who,  by  the  policy  of  the  Btek.  tt  Pieoit 
law,  ia  made  liable  for  loss  or  injory  by  robbery,  fire,  &&,  ^^^' 
and  it  is  perfectly  immaterial  by  whom  it  is  occasioned.  As 
long  as  the  thing  is  in  his  custody,  he  is  responsible  for  it. 
[Lord  AUnger,  C.  B. — Suppose  the  distinction  to  be,  that 
an  alteration  by  a  stranger  does  not  vitiate  an  instrument, 
another  question  is,  whether  the  fact  of  the  alteration 
having  been  made  by  a  stranger  ought  not  to  be  replied.] 
Certainly. '  The  defendant  can  only  be  bound  to  plead 
what  he  knows.  Suppose  it  had  been  the  accidental 
burning  of  the  seal  to  a  deed,  surely  the  plaintiff  ought 
to  reply  and  shew  it.  It  is  for  the  plaintiff  to  give  the  ex- 
planation, as  he,  having  the  custody  of  the  instrument,  can 
alone  have  the  means  of  shewing  how  the  fact  happened. 
The  doctrine,  as  to  the  effect  of  an  alteration  in  the  case 
of  deeds,  has  been  settled  by  a  long  string  of  authorities, 
and  the  same  law  is  applicable  to  other  instruments. — ^They 
cited  also  Seaian  v.  Hewson  (a),  to  shew  that  it  is  sufficient 
if  the  alteration  be  shewn  to  have  been  made  before  issue 
joined. 

£r/e,  Knowles,  and  Cromplon,  in  support  of  the  rule. — 
It  will  not  be  disputed  that  the  law  laid  down  in  Pigot's 
ca9e  {b)  was  at  that  time  the  strict  law ;  but  it  has  been 
relaxed  in  modem  times,  and  in  the  present  day  would  be 
considered  as  an  administration  of  blind  justice  3  for  it 
is  not  reasonable  that  because  a  third  party,  a  stranger, 
has  made  an  alteration  in  a  written  instrument,  it  should 
therefore  be  void  as  between  the  parties.  And  in  Sheph. 
Touch.  68,  the  case  is  treated  by  Mr.  Preston  as  overruled  in 
this  respect.  He  says,  ''  At  this  day,  alteration  by  a  mere 
stranger  would  not  vitiate  the  deed,  if  the  contents  of  the 
deed  could  be  proved.  The  case  of  Texira  v.  Evans  (c) 
seems  to  have  overruled  this  branch  of  the  distinction.'' 
[Parke,  B. — But  that  case  was,  in  fact,  overruled  by  this 

(a)  2  Show.  28,  29.      (6)  11  Rep.  27  a.      (c)  Cited  1  Aiwlr.  228. 
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Revett  {b),  where  the  defendant  executed  a  deed  conveying 
his  property  to  trustees  for  the  benefit  of  creditors,  the 
particulars  of  whose  demand  was  stated  in  the  deed ;  and 
a  blank  was  left  for  one  of  the  principal  debts,  which,  on 
being  ascertained,  was  inserted  in  the  blank  the  next  day, 
in  the  defendant's  presence,  and  with  his  assent ;  it  was 
held  that  the  deed  was  valid,  notwithstanding  the  filling 
up  of  the  blank  after  execution.  Now,  according  to  the 
old  decisions,  that  would  have  been  void ;  but  the  Court 
held  otherwise.  Pigofs  ccLse  has  been  overruled  in  the 
Irish  Courts,  in  Swiney  v.  Barry  [c).  Besides,  there  is  this 
distinction  between  deeds  and  other  written  instruments, 
that  in  the  case  of  deeds  they  are  the  cause  of  action  itself. 
And  in  olden  times,  if  the  seals  were  eaten  or  torn  oflP,  the 
deed  was  void ;  but  in  Lady  Argoll  v.  Cheney  (d),  where 
the  seals  were  torn  off  by  a  little  boy,  as  was  proved,  after 
they  had  been  once  annexed,  the  deed  was  held  nevertheless 
to  be  a  good  deed  to  lead  the  uses  of  a  recovery.  [Parke,  B. 
— That  was  a  case  where  the  estate  passed,  not  by  the 
deed,  but  by  the  recovery.  There  is  a  distinction  between 
cases  where  the  estate  passes  by  virtue  of  the  instrument, 
and  that  of  a  deed  where  a  lien  is  created  by  virtue  of  the 
deed.  Suppose  the  case  where  an  alteration  is  made  in  a 
covenant  in  a  deed  conveying  an  estate,  the  estate  would 
pass,  though  you  could  not  maintain  an  action  on  the  cove- 
nant.] Deeds  are  distinguishable  from  cases  like  the  pre- 
sent ;  they  stand  on  a  technical  ground,  with  reference  to 
the  issue  on  the  plea  of  non  est  factum,  and  the  rule  respect- 
ing them  does  not  apply  to  other  written  instruments.  In 
Master  v.  Miller,  Buller,  J.,  says  (e),  "  The  difficulty  which 
arose  in  the  old  cases  depended  very  much  on  the  technical 
forms  of  pleading  applicable  to  deeds  alone.''  This  is  not 
an  action  on  the  instrument  itself  only,  as  in  the  case  of  a 

(a)  6  M.  &  W.  200.  (rf)  Palmer,  402. 

(b)  5  Bing.  368 ;  2  M.  &  P.  663.  (e)  4  T.  R.  3J9. 

(c)  Jones's  Kep.  109. 
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deed,  bnt  on  the  facts  aliased  in  the  declaration,  which  ^fck.  of  Pieasf 
states  that  Mayer  &  Co.  had  occasion  for  advances ;  that^  for 
the  purpose  of  inducing  the  banking  company  to  render  such 
accommodation^  the  defendants  had  agreed  to  guarantee 
them  from  loss,  and  thereupon  they  entered  into  this  agree* 
ment  in  writing ;  and  that  advances  were  afterwards  made: 
then  the  defendant  says  that  he  was  liable,  but  that  the 
agreement  was  entered  into  in  writing,  and  an  alteration 
has  since  been  made  in  it,  whereby  he  is  no  longer  liable. 
There  are  many  facts  that  came  before  the  written  instru- 
ment which  would  require  to  be  proved,  and  the  case  does 
not  depend  upon  that  alone;  but  the  Court  are  called  upon 
to  say,  that,  because  one  part  of  the  evidence  is  altered,  the 
cause  of  action  is  gone  altogether.  The  case  of  Master  v. 
MUler  proceeded  on  grounds  applicable  to  deeds,  which  are 
very  distinguishable  from  this  case :  it  was  the  case  of  the 
alteration  of  a  bill  of  exchange  before  it  fell  due,  and  may 
be  supported  on  the  ground  that  that  was  not  the  bill  the 
defendant  accepted.  Buller,  J.,  however,  differed  from  the 
other  Judges,  and  delivered  a  very  clear  judgment,  which  is 
in  many  parts  of  it  applicable  to  this  case.  He  there  says, 
(p.  338),  **  It  has  been  contended  that  there  is  an  analogy 
between  bills  of  exchange  and  deeds,  and  that  in  the  case 
of  deeds,  erasure  or  alteration  will  avoid  the  deed.  In 
answer  to  this,  first,  I  deny  the  analogy  between  bills  of 
exchange  and  deeds;  and  there  is  no  authority  to  support 
it.  In  the  case  of  deeds  there  must  be  a  profert;  and  as  we 
learn  from  10  Co.  92,  b.,  in  ancient  times  the  Judges  pro- 
nounced upon  view  of  the  deed;  though  Lord  Coke  says  that 
practice  was  afterwards  altered.  But  there  never  was  a  pro- 
fert of  a  bill  of  exchange:  the  Judges  cannot  determine  on 
a  view  of  that;  but  it  must  be  left  to  a  jury  to  decide  upon 
the  whole  of  the  evidence  according  to  the  truth  of  the 
case.^'  Powell  v.  Divett  (a)  was  the  common  case  where 
the  party  cannot  be  allowed  to  take  advantage  of  his  own 
(a)  15  East,  29. 
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Exch.  of  Pleas,  fraud^  and  of  course  the  instrument^  as  affecting  the  party 
^  to  the  alteration,  would  be  void.  The  observation  of 
ParkCy  B.,  in  the  Earl  of  Falmouth  v.  Roberta  (a),  is  rather 
in  favour  of  the  plaintiff,  for  he  says  that  the  rule  as  to 
alteration  '^  operates  only  where  the  obligation  is  by  reason 
of  the  instrument  itself/'  In  French  v.  Pat  ton  {b)  the  plain- 
tiff declared  on  the  altered  contract.  Most  of  the  cases 
cited  were  cases  of  deeds  and  bills  of  exchange,  except 
that  of  Hen/ree  v.  Bromley  (c),  which  is  in  point ;  for  there 
is  no  such  distinction  as  that  which  has  been  contended  for 
between  awards  and  instruments  inter  partes.  It  was  there 
held  that,  though  the  alteration  by  the  umpire  was  void, 
yet  the  award  was  good  for  the  original  sum  awarded, 
which  was  still  legible,  the  same  as  if  such  alteration  had  been 
made  by  a  mere  stranger^  without  the  privity  or  consent  of 
the  party  interested.  There  Lord  EUenborough,  C.  J., 
says,  ''I  see  no  objection  to  the  award  for  the  original 
sum  of  £b7;  for  the  alteration  made  by  him  afterwards 
was  no  more  than  a  mere  spoliation  by  a  stranger,  which 
would  not  vacate  the  award.''  And  he  again  says,  he  con- 
siders the  alteration  ''as  if  it  had  been  made  by  a  stranger — 
by  a  mere  spoliator;"  and  he  concludes  as  follows: — "If 
the  alteration. had  been  made  by  a  person  who  was  inter- 
ested in  the  award,  I  should  have  felt  myself  pressed  by 
the  objection;  but  I  can  no  more  consider  this  as  avoiding 
the  instrument,  than  if  it  had  been  obliterated  or  can- 
celled by  accident."  The  cases  of  bills  of  exchange  are 
obviously  distinguishable,  because  there  the  altered  bills, 
when  produced,  do  not  appear  to  be  the  same  securities. 
That  was  the  ground  of  the  decision  in  Calvert  v.  Baker  (d). 
Lord  Abinger,  C.  B.,  there  says,  "  The  plea  in  substance 
is,  '  I  did  not  accept  the  bill  in  the  manner  you  charge;' 
and  the  plaintiff  proves  a  bill  in  the  form  in  which  he 

(a)  11  Law  J.  Rep.,  Exch.  18');      (c)  6  East,  309. 
9  M.  &  W.  4G9.  {d)  4  M.  &  W.  417. 

(A)  9  East,  351. 
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did  not  accept  it ;  bis  plea  is,  therefore^  made  out/'  There  1843. 
are  authorities  to  shew^  even  in  the  case  of  a  deed,  that  ^*-  ^  ^^^' 
the  mutilation  of  it  does  not  interfere  with  its  effect  Datidsok 
upon  the  estate  vested.  Bolion  v.  The  Bishop  qf  Car*  cooraa. 
li$le  (a).  Eyrtf  C.  J.,  there  says,  ''  I  hold  clearly  that 
the  cancelling  a  deed  will  not  divest  property  which  has 
once  vested  by  transmutation  of  possession : '^  and  he 
adds,  ''  God  forbid  a  man  should  lose  his  estate  by  losing 
his  title  deeds/'  And  in  Perroti  v.  Perroit  {b\  Lord  iJ//en« 
boro/ughi  C.  J.,  said,  on  that  case  being  cited,  '^  I  do  not 
suppose  it  will  be  contended,  that,  if  an  interest  were 
vested  by  deed,  the  destroying  the  evidence  of  it  would 
divest  the  interest."  So,  in  Hulehins  v.  Scott  (c).  Alder* 
son,  B.,  says,  "  It  is  difficult  to  understand  why  an  altera- 
tion by  a  stranger  should  in  any  case  avoid  the  deed — why 
the  tortious  act  of  a  third  person  should  affect  the  right  of 
the  two  parties  to  it,  unless  the  alteration  goes  the  length 
of  making  it  doubtful  what  the  deed  originally  was,  and 
what  the  parties  meant.''  And  Lord  Abmger^  C.  B.,  says, 
''  Suppose  the  stranger  destroyed  instead  of  altering  it?" 
Again,  in  giving  his  judgment.  Lord  Abinger  says,  ''  No 
case  has  gone  the  length  of  saying,  that  when  a  deed  is 
altered  and  thereby  vitiated,  it  ceases  to  be  evidence:  it 
may  be  so  with  reference  to  the  stamp  laws  ....  The 
old  law  was,  no  doubt,  much  more  strict  than  it  has  been 
in  modem  times.  Originally  there  could  be  no  such  thing 
as  founding  upon  a  deed,  without  making  profert  of  it; 
and  it  was  but  an  invention  of  the  pleaders,  growing 
out  of  a  decision  of  Lord  Mansfield^  to  allege,  as  an 
excuse  for  not  making  profert,  a  loss  of  the  deed  by  time 
and  accident,  founded  on  the  presumption  to  be  derived 
from  long  possession  and  enjoyment  I  can  hardly  see 
how  such  a  course  is  consistent  with  the  old  authorities, 
which  say  that  any  alteration,  even  by  a  stranger,  shall 

(a)  2  H.  Bl.  259.  (b)  14  East,  431.  (c)  2  M.  &  W.  814. 
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Sgeh.  rf  PUat,  vitiate  a  deed/'  And  AUerson,  B.,  takes  the  cas  in  its 
.  ^^^'  ^  fullest  extent : — "  This  is  an  agreement,  and  the  rules  as  to 
Davidson  deeds,  to  which  there  is  a  plea  of  non  est  factum,  are  not 
CoopBi.  applicable.  Then  we  are  to  look  to  the  instrument,  to  see 
what  was  originally  the  intention  of  the  parties/'  Now, 
here  there  once  was  a  cause  of  action,  and  the  right  of 
action  having  once  vested,  it  is  no  answer  to  say  that  the 
agreement  has  been  altered  since.  Even  in  the  case  of  a 
deed,  if  the  estate  has  once  vested,  the  deed  will  not  be 
vitiated  except  as  to  its  production.  In  BuUer's  N.  P., 
267,  the  point  is  thus  put : — '^  It  has  been  said,  that  where 
a  thing  lies  in  livery,  a  deed,  formerly  sealed,  may  be 
given  in  evidence,  though  the  seal  be  afterwards  broken 
off,  for  the  interest  passed  by  the  act  of  livery.  So  they 
say,  if  the  conveyance  were  made  by  lease  and  release, 
and  the  uses  were  once  executed  by  the  statute,  they  do 
not  return  back  again  by  cancelling  the  deed.''  Where 
non  est  factum  is  pleaded,  it  puts  in  issue  the  existence 
of  the  deed ;  but  if  that  technicality  is  got  over,  the  deed 
is  not  affected  by  an  alteration,  as  the  alteration  has  no 
retrospective  effect.  There  is,  however,  no  difficulty  as 
to  producing  the  deed,  if  it  be  not  altered  upon  plea 
pleaded :  Nichols  v.  Haywood  {a),  Michael  v.  Scockwiih  (i), 
Moor  V.  Salter  {c).  Where  the  right  is  once  vested,  it 
cannot  be  taken  away  by  the  alteration.  Here  the  right 
to  bring  the  action  was  vested  before  the  alteration  took 
place. 

Sut  it  has  been  said,  that  the  plaintiff  is  not  entitled  to 
avail  himself  of  this  objection,  and  that  he  ought  to  have 
replied  that  the  instrument  was  altered  by  a  stranger  with- 
out his  knowledge  or  consent :  but  the  plea  does  not  dis- 
close that  which  amounts  to  a  defence,  because  it  ought  to 
have  shewn  such  an  alteration  as  rendered  the  action  not 
maintainable.    The  plea  does  not  shew  that  the  alteration 

(a)  Dyer,  69.  (b)  Cro.  Eliz.  120.  (c)  3  Bulstr.  79. 
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was  made  before  the  right  of  action  vested.    It  admits  a  ExcH,  of  pua$, 
cause  of  action^  and  shews  nothing  to  get  rid  of  it. 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger^  C.  B. — This  was  an  action  of  assumpsit 
against  the  defendant,  on  a  written  guarantie  not  under 
seal.  The  defendant  pleaded,  among  other  pleas,  that, 
after  the  guarantie  had  been  given  to  the  plaintifiP,  and 
while  it  was  in  his  hands,  it  was  altered  in  a  material  par- 
ticular by  some  person  to  the  defendant  unknown,  and 
without  his  consent,  by  affixing  a  seal,  so  as  to  make  it 
appear  to  be  the  deed  of  the  defendant,  by  reason  of  which 
alteration  the  said  guarantie  became  void  in  law. 

On  the  trial  of  the  cause,  this  plea  was  found  for  the 
defendant.  All  the  other  issues  were  found  for  the  plain- 
tiff, who  obtained  a  rule  nisi  for  entering  judgment  in  his 
favour  non  obstante  veredicto,  on  the  ground  that  the 
facts  stated  in  the  plea  afforded  no  defence  to  the  action. 

This  rule  was  argued  in  last  Michaelmas  term ;  and  the 
C!ourt  took  time  to  consider  its  judgment,  on  account  of 
the  importance  of  the  question  involved,  namely,  whether, 
where  an  instrument,  not  under  seal,  and  not  being  a  bill 
of  exchange  or  promissory  note,  is  altered  by  a  stranger 
in  a  material  part,  without  the  privity  of  the  party  to  be 
affected  by  it,  such  alteration  makes  the  instrument  void. 

There  is  no  doubt  but  that,  in  the  case  of  a  deed,  any 
material  alteration,  whether  made  by  the  party  holding  it 
or  by  a  stranger,  renders  the  instrument  altogether  void 
from  the  time  when  such  alteration  is  made.  This  was  so 
resolved  in  jRfgro^^  co^e  (a),  and  though  it  was  contended 
in  argument,  that  the  rule  has  been  relaxed  in  modem 

(a)  11  Rep.  27. 
VOL.  XI.  O  G  O  M.  W. 
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Sjteh.  of  Pleat,  times,  we  are  not  aware  of  any  anthority  for  such  a  propo- 
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sition,  when  the  altered  deed  is  relied  on  as  the  foimda- 
Davidson  tion  of  a  right  sought  to  be  enforced.  The  ease  is  dif- 
Cboram.  ferent^  where  the  deed  is  produced  merely  as  proof  of  some 
right  or  title  created  by^  or  resulting  from,  its  having  been 
executed \  as  in  the  case  of  an  ejectment  to  recover  lands 
which  have  been  conveyed  by  lease  and  release,  or  now 
by  release  only.  There,  what  the  plaintiff  is  seeking  to 
enforce,  is  not,  in  strictness,  a  right  under  the  lease  and 
release,  but  a  right  to  the  possession  of  the  land,  result- 
ing from  the  fact  of  the  lease  and  release  haring  been  exe- 
cuted. The  moment  after  their  execution,  the  deeds  be- 
come valueless,  so  far  as  they  relate  to  the  passing  of  the 
estate,  except  as  affording  evidence  of  the  fact  that  they 
were  executed.  If  the  effect  of  the  execution  of  such  deeds 
was  to  create  a  title  to  the  land  in  question,  that  title  can- 
not be  affected  by  the  subsequent  alteration  of  the  deeds ; 
and  the  principles  laid  down  in  Pigofi  case  would  not  be 
applicable.  But  if  the  party  is  not  proceeding  by  eject- 
ment to  recover  the  land  conveyed,  but  is  suing  the  grantor 
under  his  covenants  for  title,  or  other  covenants  contained 
in  the  release,  there  the  alteration  of  the  deed  in  any  ma- 
terial point,  after  its  execution,  whether  made  by  the  party 
or  by  a  stranger,  would  certainly  defeat  the  right  of  the 
party  suing  to  recover. 

The  principle  thus  recognized  in  PigoVs  case,  with  re- 
spect to  deeds,  was,  in  the  case  of  Master  v.  Miller  (a), 
established  as  to  bills  of  exchange  and  promissory  notes; 
and  the  ground  on  which  the  decision  in  that  case  was  put 
by  the  Court  of  error  was,  that  in  all  such  instruments  a 
duty  arises  analogous  to  the  duty  arising  on  deeds.  The 
instrument  itself  proves  the  duty,  without  any  further 
proof  to  establish  it.  TJbi  eadem  est  ratio,  eadem  est  lex. 
The  law,  having  been  long  settled  as  to  deeds,  was  held 

(a)  4  T.  R.  320,  and  2  H.  Bl.  141. 
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to  be  also  applicable  to  these  mereantile  instraments.  E^^-  of  PUa$, 

1843 
wfaichi  though  not  under  aeal^  yet  possess  properties^  the 

existence  of  which  in  the  case  of  deeds  was,  it  mnst  be 
presumed,  the  foundaticMH  of  the  rule. 

But  the  decisions  do  not  stop  there.  In  PnoeU  v. 
Bioeti  (a),  the  Court  of  King's  Bench  extended  the  doc- 
trine to  the  case  of  bought  and  sold  notes,  holding,  that  a 
Tender  who,  after  the  bonght  and  sold  notes  had  been  ex- 
changed, prevailed  on  the  broker,  without  the  consent  of 
the  vendeOi  to  add  a  term  to  the  bought  note  for  his  (the 
vendor's)  benefit,  therebj  lost  all  title  to  recover  against 
the  vendee.  The  ground  on  which  the  Court  proceeded  was, 
that  the  bought  note,  having  been  firaudulently  altered  by 
the  plaintiff,  could  not  be  received  in  evidence  for  any  pur- 
pose, and  as  no  other  evidence  was  admissible,  the  plaintiff 
had  no  means  of  asserting  any  claim  whatever.  The  Court 
considered  that  Master  v.  Miller  expressly  decided  the 
point  before  them,  and  Mr.  Justice  Le  Blanc,  taking,  it 
should  seem,  his  view  of  that  case,  not  from  the  Judges  in 
the  Exchequer  Chamber,  but  from  the  wider  line  of  argu- 
ment adopted  by  Lord  Kenyan  in  the  Court  below,  ex- 
pressly stated  that  Master  v.  Miller  was  not  confined  to  ne- 
gotiable securities.  Now,  the  case  of  Powell  y.  Dwelt  was 
decided  more  than  thirty  years  ago,  and  has  ever  since 
been  treated  as  law ;  and  therefore,  although  we  certainly 
feel  that  there  are  difficulties  in  the  extent  to  which  it 
carries  the  doctrine  of  Pigofs  case,  yet  we  do  not  feel  it 
open  to  us,  if  we  were  inclined  to  do  so,  to  act  against 
that  authority ;  and  the  only  question,  therefore,  is,  whether 
there  is  any  real  distinction  in  principle  between  this  case 
and  that  of  Powell  v.  Dwelt.  The  only  difference  is,  that, 
in  Powell  v.  Dhett,  the  alteration  was  made  by  the  plaintiffs, 
who  held  the  written  instrument;  whereas,  in  this  case, 
it  is  not  ascertained  by  whom  the  alteration  was  made : 

(a)  15  East,  29. 
G  G  G  2 
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Egek.  o/PUat,  the  juiy  finding  that  the  alteration  was  made  by  some 
person  to  them  unknown^  whilst  the  document  was  in  the 
hands  of  the  plaintiff. 

After  much  reflection,  we  are  of  opinion  that  this  does 
not  create  any  real  distinction  between  the  two  cases.  The 
case  of  Powell  v.  Dwelt  was  decided  on  the  ground,  that 
written  instruments,  constituting  the  evidence  of  con- 
tracts, are  within  the  doctrine  laid  down  in  Master  y.  Mil' 
ler,  as  applicable  to  negotiable  securities;  and  the  doctrine 
established  in  Master  v.  Miller  was,  that  negotiable  secu- 
rities are  to  be  considered,  no  less  than  deeds,  within  the 
principle  of  the  law  laid  down  in  Flgofs  case.  That  law 
is,  that  a  material  alteration  in  a  deed,  whether  made  by  a 
party  or  a  stranger,  is  fatal  to  its  validity;  and  applying  that 
principle  to  the  present  case,  it  is  plain  that  there  is  no 
real  difference  between  this  case  and  that  of  Powell  v. 
Divett.  There  the  alteration  was  made  by  a  party — here 
by  a  stranger :  but  this,  according  to  Pigofs  case,  is  im- 
material ;  and  indeed,  in  this  respect,  the  present  case  re- 
sembles Master  v.  Miller,  for  there  the  jury  did  not  find 
by  whom  the  alteration  was  made,  but  only  that  it  was 
made  by  some  person  to  them  (the  jurors)  unknown,  whilst 
the  instrument  was  in  the  hands  of  Williams  &  Cooke,  the 
payees  and  first  indorsers.  The  authority  of  Master  v. 
Miller  has  been  considered  by  this  Court  as  established, 
in  the  case  of  Lord  Falmouth  v.  Roberts  (a).  We  may  add, 
that  the  doctrine  of  Pigofs  case  has  been  applied  to  poli- 
cies of  assurance,  though  its  operation  has  been,  it  may 
be  said,  eluded,  by  considering  a  policy  as  a  peculiar  in** 
strument,  embracing  several  contracts  with  different  indi- 
viduals. The  case  has  not  been  distinguished  on  the 
ground  that  the  doctrine  was  limited  to  deeds  and  instru- 
ments of  a  similar  character;  (such  as  bills  of  exchange 
and  promissory  notes);  Sanderson  y.  Sytnonds {b).    Con- 

(a)  9  M.  &  W.  471,  and  11  Law  J.,  N.  S.,  (Exch.),  180. 
(b)  1  B.  &  B.  426. 
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aidering  it,  therefore,  impossible  to  distinguish  this  case  Bxch.  of  Pleat, 
from  Powell  r.  Divett,  we  think  that  the  plea  affords  a         ^^^^' 
good  defence  to  the  action,  and  consequently  the  rule  for 
judgment  non  obstante  veredicto  must  be  discharged. 

Rule  discharged^ 


Do£  d.  Clayton,  Bart.,  v,  Williams.  June  15. 

1  HIS  was  an  ejectment  to  recover  possession  of  a  brick-  A  grant  of  a 
kiln  and   certain  outhouses  or  sheds  adjoining  thereto,  wiUnotpassa 
situate  on  Marlow  Common,  in  the  parish  of  Marlow,  in  ^^n®|^e  wwte 
the  county  of  Bucks.    At  the  trial  before  Coleridge,  J.,  at  j^thin  the  am- 

•^  a  /      #  bitofthemanor» 

the  last  Assizes  for  Buckinghamshire,  the  following  facts  nor  in  any  spe- 

,  cific  tenement 

l^peared  : —  of  the  grantor. 

Sir  William  Clayton,  Bart.,  the  father  of  the  lessor  of  the 
plaintiff,  by  indentures  of  lease  and  release,  dated  14th 
and  15th  July,  1785,  being  the  settlement  made  in  con- 
templation of  his  intended  marriage,  and  reciting  that  he 
was  seised  in  fee  of  (inter  alia)  the  manor  of  Great  Marlow, 
granted  and  released  to  trustees  ''all  those  the  several 
manors  or  lordships,  or  reputed  manors  or  lordships,  of 
Great  Marlow  and  Harleyford,  in  the  county  of  Bucks, 
&;c.,  and  all  houses,  outhouses,  edifices,  buildings,  lands, 
wastes,  waste  grounds,  royalties,  rights,  commodities,  ad- 
vantages, and  appurtenances  whatsoever,  to  the  said  manors 
or  reputed  manors,  and  hereditaments,  and  all  or  every 
of  them  belonging  or  in  anywise  appertaining,*'  to  the  use 
of  Sir  William  Clayton,  the  settlor,  for  life,  with  remain- 
ders to  his  issue  in  tail,  and,  for  default  of  such  issue,  to 
the  use  of  himself,  his  heirs  and  assigns  for  ever.  It  did 
not  appear  that  any  manorial  courts  had  been  held  for 
upwards  of  a  century,  (the  last  court-roll  produced  being 
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Bseh.  qfPieoit  of  the  date  of  1728),  nor  was  there  any  eyidence  that  there 
^^^'  were  any  freehold  or  copyhold  tenants  of  the  manor.  The 
brick-kiln  and  sheds  in  question  had  been  built  upwards 
of  twenty  years  before  the  year  1785.  They  were  within 
Williams.  ^^^  ambit  of  the  manor,  but  not  upon  any  part  of  the  ex- 
isting waste.  The  defendant  claimed  title  to  them  under 
indentures  of  lease  and  release  of  the  28th  and  29th  May, 
1795,  whereby  the  said  Sir  William  Clayton  conveyed  to 
Thomas  Williams,  the  defendant's  ancestor,  certain  mes- 
suages, tenements,  &c.  in  the  parish  or  township  of  Great 
Marlow,  as  the  same  were  comprised  in  certain  other  deeds 
of  lease  and  release  of  the  14th  and  16th  July,  1786« 

It  was  contended,  for  the  lessor  of  the  plaintiff,  that  the 
brick-kiln  and  outhouses  passed,  under  the  words  of  <he 
marriage  settlement  of  1785,  to  the  trustees,  to  the  uses  of 
that  settlement;  that,  therefore,  the  kte  Sir  W.  Clayton 
had  only  a  life  interest  therein,  and  could  not  convey  more 
to  Williams.  For  the  defendant,  it  was  insisted  that  the 
(so  called)  manor  of  Ghreat  Marlow  was  merely  a  manor  by 
reputation,  and  therefore  the  word  ''manor''  was  not 
sufficient  to  pass  the  premises  in  question,  although  within 
its  ambit.  A  verdict  was  taken  for  the  plaintiff,  subject 
to  a  motion  to  enter  a  nonsuit. 

In  Easter  term,  Biffff^  Andrews  obtained  a  rule  nisi  for 
a  nonsuit,  pursuant  to  the  leave  reserved :  against  which, 
in  this  term,  (June  2  and  3), 

Byles,  Serjt.,  and  (yMalley,  shewed  cause. — The  brick- 
kiln and  sheds  in  question  formed  part  of  the  manor  ^ 
Great  Marlow,  and  passed  to  the  trustees  of  the  settlement 
of  1785,  under  the  word  "  manor."  The  argument  for  the 
lessor  of  the  plaintiff  must  be,  that  they  were  intended  to 
be  excepted  oat  of  the  grant  of  the  manor;  but,  if  such 
intention  existed,  they  would  surely  have  been  excepted 
by  express  wcurds.    The  rule  on  this  subject  is  thus  laid 
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down  in  Preston's  Conveysncingi  Vol.  2,  p.  461 :— ''  When  E»ek,qfPita9, 
the  words  of  description  nsed  in  the  deed  under  prepara-    ^  ^^*  . 
ti<m  embraoe,  under  a  cdlective  name  or  general  denomi-         Dob 
nationi  more  lands  than  are  intended  to  pass,  there  should      ClatVoit 
be  an  exception  of  such  of  the  lands,  &c  as  are  not  in-     wiluami. 
tended  to  be  conveyed.    This  exception  should  be  made 
by  the  words  '  excepting  out  of  the  grant  &c.  hereby  made/ 
or  some  other  words  to  that  effect.    An  exception  is  par- 
ticularly important  where  there  is  a  grant  of  a  manor,  and 
some  of  the  demesnes  are  to  remain  the  pn^rty  of  the 
grantor,  or  are  to  be  conveyed  to  other  persons/'    Again, 
in  Sheppard's  Touchstone,  p.  92,  it  is  said :  ''  This  word 
(manor)  is  a  word  of  large  extent,  and  may  comprehend 
many  things ;  and,  therefore,  by  the  grant  of  the  manor, 
without  the  words  of  cum  pertinentiis,  do  pass  demesnes, 
rents,  and  services,  lands,  meadows,  pastures,  woods,  com- 
mons, advowsons  appendant,  villains   regardant,  courts 
baron,  and  perquisites  thereof,  that  are  in  truth,  at  the 
time  of  the  grant,  parcel  of  the  manor.    By  the  grant  of  a 
manor  also  divers  towns  may  pass.     An  honour  also  may 
pass  by  this  name ;  and  so  may  a  castle,  or  a  hundred." 
There  are  many  authorities  to  the  like  effect :  Year  Book, 
8  Hen.  7,  pi.  4;  10  Hen.  7,  19  b.;  Dyer,  207:  Hitt  v. 
Graunffe  {a) ;  Sommer^  case  (fi) ;  and  Cruise  Dig.,  p.  89, 
S.26. 

B.  Andrews  and  Gunning,  contrk. — ^There  is  no  specific 
description  of  these  premises  in  the  settlement  of  1785, 
and,  therefore,  it  can  only  be  contended  for  the  plaintiff 
that  they  passed  under  the  general  word  ''manor.''  It 
may  be  conceded  that  that  word  may  have  a  more  ex- 
tended signification  given  to  it;  but  there  is  no  authority 
that,  in  a  deed  framed  as  this  is,  it  would  pass  more  than 

(a)  Plowd.168.  {h)  Oodb.411. 
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Exeh.  of  PUat,  the  manorial  jurisdictions  and  royalties,  the  deed  containing 
an  express  conveyance  of  part  of  the  demesne  lands  of  the 
manor.  The  proper  constmction  is,  that  it  was  not  in- 
tended to  pass,  and  did  not  pass,  any  part  of  the  demesnes, 
except  those  which  were  so  specifically  described.  It  ap- 
peared that  this  kiln  had  existed  for  more  than  twenty 
years  at  the  date  of  the  settlement  of  1785 ;  it  had,  there- 
fore, ceased  to  be  waste,  and  had  become,  if  any  thing,  part 
of  the  demesnes  of  the  manor.  The  deed  itself  speaks  of 
it ''  as  a  manor  or  reputed  manor ;"  and  no  courts  having 
been  held,  at  least  for  so  long  a  period,  and  no  tenants  of 
the  manor  being  shewn  to  exist,  this  had  ceased  to  be,  if  it 
ever  was,  a  manor  in  fact,  and  had  become  a  manor  by  re- 
putation only,  a  grant  of  which,  eo  nomine,  would  not  pass 
the  demesne  lands.  In  Shep.  Touchst.  88,  one  of  the  con- 
structions of  deeds  is  said  to  be,  ''that  that  which  is  gene- 
rally spoken  be  generally  understood,  unless  it  be  qualified 
by  some  special  subsequent  words,  as  it  may  be;  for  if  one 
be  seised  of  a  manor  wherein  there  is  a  park,  by  this  the 
park  will  not  pass." — They  cited  also  Co.  Litt.  42.  a,  and 
Com.  Dig.,  Farols;  and .  distinguished  Moseley  v.  Mot^ 
teux  (a),  on  the  ground  that  in  that  case  there  were  words 
amply  sufficient  to  have  passed  the  advowson  appendant  to 
the  manor,  but  for  the  intention  of  the  parties  to  the  con- 
trary which  appeared  from  the  recitals  of  the  deed. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abingbr,  C.  B. — ^There  was  a  case  of  Doe  d.  day- 
ton  V.  Williams,  which  was  very  ingeniously  argued  by  the 
couQsel  on  both  sides,  in  the  course  of  the  present  term. 
The  question  was  reduced  to  this,  whether  or  not  the  brick- 
kiln, for  which  this  ejectment  is  brought,  and  the  buildings 

(a)  10  Nf.  &  W.  533. 
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mnexed  to  it,  passed  nnder  the  word  ''manor''  in  the  Bteek.  rf  PUa$, 
marriage  settlement  of  the  late  Sir  William  Clayton.  The  ^  *^^' 
wastes  of  the  manor  passed  by  express  words ;  but  it  is 
admitted  that  the  property  in  question,  which  had  formerly 
been  waste,  constituted  no  part  of  the  waste,  either  now  or 
at  the  time  when  the  conveyance  was  made;  and  there- 
fore the  question  is,  whether  it  passed  under  the  word 
"manor," 

A  manor,  it  is  said,  consists  essentially  of  the  demesnes 
and  services.  It  appeared  in  evidence,  in  this  case,  that 
there  had  been  no  court  held  in  this  manor  for  above  a 
hundred  years.  A  court-roll  was  produced,  dated  as  far 
back  as  1728.  It  did  not  appear  that  there  were  any  copy- 
holders, nor  that  there  were  any  freehold  tenants  hold- 
ing of.  the  manor.  There  was,  therefore,  no  court  baron, 
which  is  incident  to  a  manor,  of  freeholders  holding  of  the 
manor:  and  for  a  customary  court  there  was  no  occasion, 
because  there  were  no  copyholders.  The  manor,  therefore, 
appears  to  have  gone.  It  might  have  been  a  manor  for- 
merly, as  it  does  appear  that  there  were  court-rolls  of  a 
court  held  upwards  of  a  hundred  years  ago.  What  those 
court-rolls  were  was  not  distinctly  explained;  possibly 
rolls  of  admission  of  copyholders :  but  I  think  we  must 
take  it  upon  the  evidence  as  it  stands,  that  there  was  no 
proof  of  there  being  any  freeholders  holding  by  any  chief 
rent  of  the  lord  of  the  manor,  or  of  any  copyholder 
holding  by  copy  of  court-roll.  Therefore,  the  manor  be- 
came a  reputed  manor.  Now,  although  the  wastes  and  de* 
mesnes  will  pass  by  a  conveyance  of  the  manor,  if  nothing 
more  be  said,  yet,  if  the  manor  be  lost,  and  have  become 
only  a  manor  by  reputation,  there  is  no  case  which  I 
am  aware  of  that  goes  the  length  of  deciding,  that,  under 
the  words  ''  reputed  manor,"  the  freehold  interest  in 
wastes,  or  in  any  specific  tenement  that  is  possessed  by 
the  grantor,  will  pass.  A  man  may  grant  a  certain  tene- 
ment and  his  reputed  manor  by  such  a  name;  but  if  there 
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Ejcck.  of  Pie^,  be  no  real  manor.  I  cannot  conceive  that  anything  ebe 

1843  • 

wonld  pass  but  that  tenement^  and  the  right  (although,  per- 
haps^ that  may  be  questionable)  to  appoint  a  gamekeeper, 
within  certain  limits,  of  that  which  was  formerly  the  manor. 
But  there  being  nothing  substantial  in  the  word  ''manor/' 
I  cannot,  as  at  present  advised,  suppose  that  anything 
passed  by  that  word  where  there  is  only  a  manor  by  repu- 
tation. We  think,  therefore,  that  there  ought  to  be  a  new 
trial  on  this  point.  If  there  be  a  manor  in  existence,  or  if 
there  was  a  manor  in  existence  in  1785,  when  the  mar- 
riage settlement  was  made  which  forms  the  subject  of  the 
present  question,  that  will  be  open  to  further  CYidence.  If 
there  be  any  proof  given  that  the  lord  of  the  manor  at  the 
present  day  could  hold  a  court  baron,  or  that  this  has  any 
of  the  essential  properties  of  a  manor,  or  that  it  had  any 
such  existing  in  the  year  1785,  then  it  may  be  fairly 
contended  that  this  brick-kiln  was  a  demesne  of  that 
manor,  and  passed  to  the  trustees  of  the  settlement.  But 
if  the  manor  is  entirely  gone,  and  exists  merdy  by  repu- 
tation, it  appears  to  me  that  the  case  is  exactly  the  same 
as  if  this  had  happened : — Suppose  the  lord  of  the  manor 
had  enfranchised  all  his  copyholders,  and  had  released  all 
the  freeholders  from  any  claim  of  chief  or  other  rents,  so 
that  they  ceased  to  hold  of  the  manor,  then  the  mancw 
is  gone ;  but  the  lord  would  still  retain,  as  owner  of  the 
soil  and  wastes,  the  ownership  of  those  premises  which 
before  formed  part  of  the  demesnes  of  the  manor;  but 
if,  under  such  circumstances,  he  were  to  convey  a  manor 
by  reputation,  such  conveyance  would  mean  nothing,  for  it 
certainly  could  not  be  held  to  convey  his  fireehold  property 
in  the  wastes,  and  what  had  formerly  been  the  demesnes. 
I  should  apprehend  they  would  still  remain  vested  in  him; 
not  vested  in  him  any  longer  by  reason  of  their  connexion 
with  the  manor,  but  because  they  had  been  his  before, 
and  he  had  dope  nothing  to  take  them  out  of  him. 
On  this  ground,  therefore,  there  ought  to  be  a  new  trial. 
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to  give  the  lessor  of  the  plaintiff  an  opportanity^  if  he  can  Bjteh,  of  PUat, 
do  80|  of  proving  that  there  was  a  manor  in  existence  in 
1785,  when  Sir  William  Clayton  passed  it  by  the  settle- 
ment If  there  was,  then  the  plaintiff  wonld  be  entitled 
to  a  verdict ;  if  there  were  not,  and  the  manor  was  only 
what  it  appears  to  be  on  the  present  state  of  the  evidence, 
a  manor  by  reputation,  then  it  appears  to  us  that  nothing 
actuaUy  passed,  or  could  pass,  by  that  conveyance;  and, 
therefore,  we  think  there  ought  to  be  a  new  trial  to  ascer- 
tain that  fact. 

Rule  absolute,  for  a  new  trial. 


Stockman  v.  Parr.  j^^^  j5^ 

jfVSSUMPSIT  by  the  indorsee  against  the  drawer  of  a  in  an  action  by 
biU  of  exchange  for  JBSS,  dated  the  19th  of  December,  J^t  uT 
1842,  payable  three  months  after  date.  ^E»^"  °^  *  5^ 

'  ^  ^  of  eichange  for 

Flea,  that  the  defendant  had  not  due  notice  of  disho-  53/.,thecha]^ges 

i*  .1      1*11  for  notini:, 

nour  of  the  bill.  &c.,  being 

At  the  trial,  before  Parke,  B.,  at  the  London  Sittings  in  foiio^g  n^otice 

this  term,  the  plaintiff,  to  prove  the  dishonour  of  the  bill,  of  dishonour 

put  in  evidence  the  following  letter,  sent  to  the  defendant  «  We  are  in. 

by  the  plaintiff's  attomies  :—  M^fphL^* 

''Sir,— We  are  instructed  by  Mr.  Henry  Stockman,  of  tiff)  to  apply  to 

'  J  'f  '         you  for  pay- 

this  dty,  to  apply  to  you  for  payment  of  the  undermen-  mentofthe 
tioned  sums,  and  to  acquaint  you,  that,  unless  the  same,  to-  /t(me/sain,"and 
gether  with  5*.,  the  costs  of  this  application,  be  paid  at  our  l^^^^^^hJ 
office  on  or  before  Monday  next,  at  twelve  o'clock,  legal  ""«» together 
proceedings  will  be  commenced  against  you,  to  enforce  costs  of  this  ap. 
payment  thereof,  without  further  application.  We  are,  JaiT at&c, 
Sir,  your  obedient  servants,  ;^-diS'wiU 

"  Batchellor,  Harford,  &  Staunton.''      be  commenced 

against  you  to 
enforce  payment  thereof  without  further  application."    Hie  following  was  the  memorandum  at 
the  foot  of  the  letter :— ''  53/.6«.6if.  due  on  your  dishonoured  note,  dated  the  19th  of  Decem- 
last;  5#.  costs  of  letter — bZl,  lit.  6<f.  :*'— JVirM,  that  the  notice  of  dishonour  was  sufficient. 
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jSxcA.  •/  Pie«,      ^^  r  Due  on  yonr  dishonoured  note,  dated 

j843^         "£53  6    6j      I9th  of  December  last. 

0  5    0      Costs  of  Letter. 


£53  11     6 


*'  Mr.  Thomas  Parr,  Wroughton." 

The  charges  of  noting^  kc.,  amounted  to  &.  6dL  It  was 
objected  at  the  trial  that  this  letter  was  not  a  sufficient 
notice  of  dishonour^  but  the  learned  Judge  oyerruled  the 
objection^  holding  the  notice  to  be  sufficient  in  the  absence 
of  any  evidence  on  the  part  of  the  defendant  to  shew  the 
existence  of  another  bill;  and  the  plaintiff  had  a  verdict^ 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Hugh  Hill  now  moved  accordingly. — ^The  notice  of  dis- 
honour is  insufficient^  for  the  bill  is  misdescribed^  both  as 
to  its  amount  and  its  character.  The  instrument  was,  in 
fact,  a  bill  of  exchange,  but  it  is  here  called  a  "  note.'' 
The  sum  for  which  it  is  drawn  is  £53,  and  not,  as  it  is  here 
stated,  53/.  6s.  6d.  Therefore,  in  two  respecCs,  what  may 
be  called  the  earmarks  of  the  instrument  are  incorrectly 
stated.  The  rule  laid  down  by  Abbott,  C.  J.,  in  Hartley  v. 
Case  (a),  is,  that ''  the  language  must  be  such  as  to  convey 
notice  of  what  the  bill  is,  and  that  payment  of  it  has  been 
refused  by  the  acceptor.'*  [Parke,  B.—  In  Sheltan  v.  Braith- 
waite  {b),  we  held,  that  if  there  was  more  than  one  bill  to 
which  the  letter  could  apply,  it  lay  upon  the  defendant  to 
prove  that  fact,  in  order  to  shew  its  uncertainty.]  There 
the  instrument  was  called  a  draft,  but  every  bill  is  a  draft, 
and  therefore  it  would  not  be  incorrect.  Here  there  is  a 
positive  misstatement  of  what  the  instrument  is.  JnMes^ 
senger  v.  Southey  (c),  which  was  an  action  on  a  promissory 

(a)  4  B.  &  Cr.  339 ;  6  D.  &  R.  505.  (h)  7  M.  &  W.  436. 

{e)  1  Man.  &  Or.  76 ;  1  Scott,  N.  R.  180. 
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note  for  15/.  2t.  6d.  by  the  indorsee  against  the  drawer,  the  Biek.  q^Pitot, 
following  letter  from  the  plaintiff  to  the  defendant  was  held  ^^^* 
to  be  an  insufficient  notice  of  dishonour : — ^''This  is  to  in- 
form yon,  that  the  bill  I  took  of  you  (15/.  2s.  6d.)  is  not 
took  up,  and  4i.  6^.  expense,  and  the  money  I  must  pay 
immediately."  And  in  Beauchamp  y.  Cash  (a),  which  was 
cited  in  that  case,  Abbott,  C.  J.,  held,  that  a  notice,  stating 
a  bill  to  have  been  drawn  by  a  party,  when,  in  fact,  he  was 
only  an  indorsee,  was  insufficient.  The  present  is  within 
the  principle  of  those  cases. 

Pabkb,  B. — I  entertain  the  same  opinion  which  I  ex- 
pressed at  the  trial,  that,  in  the  absence  of  proof  of  the 
existence  of  any  other  bill,  the  notice  of  dishonour  was 
sufficient.  In  this  notice  there  is  only  one  misdescription, 
the  calling  the  instrument  a  note  instead  of  a  bill.  It 
gives  the  true  date  of  the  instrument;  and  the  sum  de- 
manded is  not  stated  to  be  the  amount  of  the  bill ;  the 
53/.  6s.  6d.  is  made  up  of  the  amount  due  on  the  bill,  and 
the  notarial  charges,  which  appeared  on  the  notarial  ticket. 
There  was  sufficient  evidence  of  identity  to  go  to  the  jury. 

Lord  Abingeb,  C.  B.,  and  Rolfs,  B.,  concurred. 

Rule  refused, 
(a)  Dow.&Ry.  N.  P.C.  3. 
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•  ^  j^  Haywood  and  Others  v.  Bibbt. 

An  indentore     UOVENANT  on  an  indenture,  by  which  the  defendant 

xwitt%f»Ji     4  list    in 

coDiideraium  Covenanted  to  pay  the  plaintiff  the  snm  of  £500,  with 
Sffboo  a^^^d  ^^^^  interest,  on  the  22nd  of  November,  1839.    Plea, 

to  be  adTanced  non  CSt  factum. 
by  the  plaintiff 

to  the  defend.  At  the  trial,  bcforc  Parke,  B.,  at  the  London  sittings  in 
?,  R.^  Md  p.,  *^^  term,  the  plaintiff  tendered  in  evidence  an  indenture, 
5d?i'e*^'  dated  the  22nd  of  May,  1839,  made  between  Charles 
au  principal  and  Posuett,  of  the  first  part,  E.  Skelcoron,  J.  Rogers,  and 
to  them  as  "^  A.  Parsous,  of  the  second  part,  the  defendant  of  the  third 
"rtlfrfTie^^  part,  and  the  plaintiffs  of  the  fourth  part;  which  recited, 
tain  other  anr-   that  in  Consideration  of  the  sum  of  £400  (part  of  the  sum 

render  f  tner* 

the  said  s.»  R.,  of  £500,  agreed  to  be  advanced  by  the  plaintiffs  to  the 
^ed  Into'the '  defendant),  paid  to  the  said  E.  Skelcoron,  J.  Rogers,  and 
loi^d^certa^*  A,  Parsons,  by  the  plaintiffs,  in  discharge  of  all  principal, 
lands,  to  the  interest,  &c.  owing  to  them  as  mortgagees,  (by  virtue  of 
lord  might  re-  a  Certain  other  surrender  therein  recited) ;  they,  the  said 
S^VplaStiff,  E.  S.,  J.  R.,  and  A.  P.,  surrendered  into  the  hands  of  the 
in  trost  to  sell  i^yfl  of  the  manor  of,  &c.,  all  that  piece  or  parcel  of  land,  &c., 

the  same,  and  ^  '        '  r  r 

retain  the  said  to  the  intent  that  the  lord  misht  re-srant  the  same  to  the 
The  indenture  plaintiffs,  in  trust  to  scU  the  same,  and  retain  the  said  sum 
thTdlf^daL^t'*  of  £500,  &c.  The  indenture  then  stated,  that  the  defendant 
*^^th^h*^iain  Covenanted  with  the  plaintiffs  to  pay  them  the  said  sum 
tiff  to  pay  him  of  £500,  with  lawful  interest  for  the  same,  on  the  22nd 
£bOO,  with  in.  ^ay  of  November,  1839,  and  that,  in  case  default  should 
cerSn  day'  and  ^®  ^1*^0  in  payment  of  the  same,  the  said  plaintiffs  should 
that,  in  default  and  might  enter  upon  and  enjoy  the  said  piece  or  parcel 

of  payment,  the     -,       ,„  rwii,i  *»i  <• 

plaintiff  might  of  land,  &c.  The  deed  was  stamped  with  two  stamps,  of 
enjoy  uSriand.  !'•  ^^**  *"^  ^^'  ^^'  Th^  cause  was  tried  as  undefended, 
^sum°ed*    ^^^  ^^^  learned  Judge,  being  of  opinion  that  the  deed 

with  two 
stamps,  of 

1/.  15«.  and  1/.  5«.: — Heldt  that  this  was  not  **  a  declaration  or  deed  for  defeating  or  making 
redeemable  or  qualifying  any  covenant,  &c.,  intended  as  a  security  for  money,"  within  the  mean- 
ing of  that  clause  in  the  Stamp  Act,  55  Geo.  3,  c.  184,  Schedule,  Part  1 ,  "  Mortgage,''  hut  a  mere 
declaration  of  trust  of  the  second  surrender;  and  that  it  did  not  require  an  ad  Tak)rem  stamp. 
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ooglit  to  liave  been  •tamped  with  an  ad  ?aloran  mortgage  nsfth^t^pinm, 
•tamp,  refosed  to  admit  it  in  evidencei  and  the  plaintiff    ^    ^'   , 
was  nonsuited,  leaTe  being  resenred  to  him  to  more  to     Haywood 
enter  a  verdict  for  the  amount  of  the  principal  and  interest.       3,^^  ^ 

JR.  F.  Richards  having  obtained  a  rule  accordingly, 

Mmtm  shewed  canse. — ^This  is  not  a  mere  transfer  of  a 
BM>rtgage,  but  an  absolute  mortgage  itself.  It  appears 
from  the  deed,  that  certain  persons  being  mortgagees  of 
the  property  in  question  for  the  sum  of  £400,  the  defend- 
ant reqoested  the  plaintiffs  to  paj  off  their  mortgage, 
and  advance  him  £100  in  addition  upon  the  security  of 
the  same  property.  That  amounts  to  an  absolute  mort- 
gage, and  is  subject  to  an  ad  valorem  duty.  It  falls  within 
the  description  in  the  Stamp  Act,  55  Oeo.  3«  c.  184,  Sched., 
Part  1,  "  Mortgage,"  in  the  fourth  paragraph,  of  "  any 
defeasance,  declaration,  or  other  deed  or  writing,  for  de- 
feating or  making  redeemable,  or  explaining  or  qualifying, 
any  conveyance,  &c.  of  any  lands,  estate,  or  property  what- 
soever, which  shall  be  apparently  absolute,  but  intended 
only  as  a  security."  This  is  obviously  a  qualification  of 
the  surrender,  for  the  lord  is  to  re-grant  the  same  to  the 
plaintiffs  in  trust  to  seD,  and  retain  out  of  the  proceeds 
the  said  sum  of  £500.  And  then  the  deed  contains  a 
power  of  entry  in  case  default  shall  be  made  in  payment 
of  the  £500  and  interest ;  so  that  the  plaintiffs  have  no 
right  to  enter  until  default  is  made  in  payment  of  the 
money.  [/lo(f%,  B. — ^No ;  it  merely  shews  that  there  is  no 
remedy  on  that  covenant  until  de£ault  is  made.]  It  is 
submitted  that  it  is  a  defeasance  on  the  transfer  of  the 
property,  and  falls  within  the  description  of  a  defeasance, 
declaration,  or  deed  intended  as  a  security  for  money,  within 
the  meaning  of  the  above  clause  in  the  55  Geo.  3,  c.  184, 
and  does  not  fall  within  the  first  and  second  sections  of 
8  Geo.  4,  c.  77,  which  exempt  from  the  ad  valorem  duty 
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EMtk.  tf  Pktt$,  tmiifers  of  mortgages  which  have  ahready  paid  such  daty: 

^  ^^'  .    Thi»  ca«c  is  governed  by  the  decision  in  Lead  v.  Peace  (a), 

Hatwoop     There  the  defendant  mortgaged  hind  to  one  L.  for  £400; 

Bf mr.       afterwards  the  defendant  borrowed  iSlOOO  more  from  L., 

and  mortgaged  other  land  to  him  as  a  secnrity  for  the 

whole  £1400;  and  it  was  held  that^  nnder  55  Geo.  8,  c. 

184^  the  last  mortgage  required  an  ad  valorem  mortgage 

stamp^  with  progressive  duty,  on  the  £1000,  and  also  a 

deed  stamp  on  the  fresh  secnrity  upon  the  £400,  as  a  deed 

not  otherwise  charged* 

Whitmore  and  T.  Aliens  in  support  of  the  rule,  were 
stopped  by  the  Court. 

Lord  Abinoeb,  ^C.  B. — I  am  of  opinion  that  an  ad  va- 
lorem mortgage  stamp  was  not  required  in  this  case.  The 
defendant  merely  covenants  by  the  deed  to  pay  the  snm  of 
£500,  and  that,  in  default  of  payment,  the  plaintiffs  shall 
have  power  to  enter  upon  and  enjoy  the  property.  That 
cannot  amount  to  a  mortgage.  The  rule  must  therefore 
be  absolute. 

Pabke,  B. — Upon  consideration,  I  am  of  the  same 
opinion.  The  deed  in  question  amounts  only  to  a  declara- 
tion of  trust  of  the  second  surrender,  and  does  not  &11 
within  the  description  of  a  second  mortgage.  It  does  not 
fall  within  the  description  of  a  declaration  or  deed  for  de- 
feating or  making  redeemable,  or  explaining  or  qualifying 
any  conveyance  &c.,  so  as  to  be  a  security  for  money;  and 
therefore  does  not  require  any  ad  valorem  stamp. 

BoLFE,  B.,  concurred. 

Bule  absolute. 

(a)  8  Ad.  &  £11.  248;  3  Nev.  &  P.  329. 
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Etch,  0/  Pieat, 
1843. 


Harrison  and  Another  v.  Weay. 

June  15, 

W  ARKEN  had  obtained  a  rule,  calling  upon  the  plain-  a  party  seek- 
tiff  to  shew  cause  why  the  copy  of  the  writ  of  summons  ("f  lertlL"  f  * 
should  not  be  set  aside  for  irregularity.    The  rule  was  ^^"'°^ 

*'  '  summons,  on 

obtained  on  an  affidavit  of  the  defendant,  that  he  had  been  |ti«  ground  of 
served  in  Cheapside,  in  the  city  of  London,  with  a  copy  of  been  served 
a  writ  of  summons  issued  into  the  county  of  Middlesex,  count7,**most 
and  that  he  had  been  informed  and  believed  that  any  nor-  "•'«  positively 

^  ,  that  the  place 

tion  of  Cheapside  was  more  than  half  a  mile  from  the  ofserviceisnot 
county  of  Middlesex.  ^unty  into 

which  the  writ 
issued,  or  with- 

Erle  shewed  cause. — ^The  authorities  shew,  that  a  party  »«  «»»«  prescrib- 

,  .  .  ed  distance  from 

seeking  to  set  aside  service  of  process  must  swear  positively,  the  boundary 
and  not  merely  according  to  his  belief,  that  the  place  isnot^gufflcient 
where  he  was  served  is  beyond  the  prescribed  distance  has^^^^M-^* 
from  the  boundary  of  the  county  into  which  the  writ  formed  and  be- 

_,.  -.,1  Hevee  that  the 

issued,  and  that  there  is  no  dispute  about  the  boundary :  place  of  serrice 
Lewis  V.  Newton  (a),  CouUon  v.  King  (A),  Thamon  v.  Bar-  h.ra'mUe"'* 
t<m{c),m^Storery.Rays<m[d).  This  affidavit  is  uncertain  [l^^^^htch^thi^ 
and  ambiguous,  and  does  not  shew  that  there  is  no  dispute  writ  issued. 
as  to  the  boundary. 

Warren^  in  support  of  the  rule. — ^The  defendant  speaks 
according  to  his  information  and  belief,  and  that  is  suffi- 
cient to  call  upon  the  plaintiff  for  an  answer,  to  repel  the 
presumption  arising  from  his  statement. 

Lord  Abinger,  C.  B. — A  party  seeking  to  set  aside  a 
writ  for  such  an  irregularity- as  the  one  here  complained 
of  ought  to  state  positively  that  the  place  of  service  is  not 
within  the  county  into  which  the  writ  is  issued,  or  within 

(a)  4  Dowl.  P.  C.  355.  {d)  3  B.  &  Cr.  158 ;  4  D.  &  R. 

(6)  2  Cr.  &  J.  474.  739. 

(c)  1  Dowl.  P.C.428. 
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Etek.  rf  PUa$^  the  distance  firom  the  boundary  limited  by  the  act  of  Par- 

1843.         r  ,. 

-  liament. 

HAmKISON 


••  Farke^  B.,  and  Bolfe^  B.,  concurred. 


Rule  discharged. 


J     J.  Hands  v.  Clements. 

Ad  affidavit  \Jn  a  mle  calling  upon  the  plaintiff  to  shew  cause  why 
de^nwtM*  the  proceedings  should  not  be  stayed  until  security  was 
c£Ji::pow.     given  for  costs, 

nail/'  but  the 

fignatnre  to  it  jP.  V.  Lee,  ou  shcwiug  cause,  objected  to  the  affidavit  on 

Pownaii:"—  '  which  the  rule  was  obtained — first,  that  it  purported  to  be 

f«lo*oiJjcc- **  '"^^  ^y  "  Edward   Charles  PownalV'  whereas  the  sig- 

tioB.  nature  to  it  was  '*  Charles  E.  Pownall  :'*  secondly,  that  it 

TheaffldaTit  ^' 

was  inthied,  was  intitled,  ''  In  the  Exchequer,'^  instead  of  *'  In  the  Ex- 
chequer*  "-!^  chcqucr  of  Plcas.^'  He  contended,  that  the  title  of  the 
/Te/rf,  aufflci-      affidavit  left  it  uncertain  whether  the  proceedings  were  on 

ent;  It  appear-  '^  ^ 

ing  by  tbc  jurat  the  plea  sidc  of  the  Exchequer,  or  on  the  receipt  of  the 

to  be  aworn  be-  ,      ^  •  i       /•    i      -n      i 

fore  an  officer     Exchequer,  or  on  the  Crown  side  of  the  Exchequer. 

of  thif  Court. 

Sed  per  Curiam  (a). — There  is  no  weight  in  either  of 
the  objections.  With  respect  to  the  first,  it  is  a  mere 
transposition  of  the  deponent's  christian  names.  If  the 
statement  is  false,  he  might  be  indicted  on  that  affidavit. 
As  to  the  other  objection,  it  appears  by  the  jurat  that  it 
was  sworn  before  a  commissioner  of  this  Court,  who  is  an 
officer  on  the  plea  side  of  the  Court ;  and  the  officers  in- 
form us  that  it  is  usual  so  to  intitle  papers.  We  think, 
therefore,  it  is  sufficient. 

Petersdorffj  in  support  of  the  rule,  was  not  called  upon. 

Rule  absolute. 

(a)  Lord  Abinger^  C.  B.,  Parker  B.,  and  Rolfe,  B. 
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Burton  v.  Oripfiths  End  Another. 


June  9. 


i\SSUMPSIT. — ^The  declaration  stated^  that,  before  and  The  defend- 
at  the  time  of  the  making  of  the  agreement  thereinafter  ofUie^township 
mentioned^  a  certain  rate  for  the  relief  of  the  poor  of  the  J^^jth  *thf "iltn- 
township  of  Bersham^  in  the  county  of  Denbigh,  had  been  tiff  «nd  several 
and  was  made  by  the  churchwardens  and  overseers  of  the  who  had  given 
said  township  upon  the  inhabitants  thereof,  and  duly  al-  J^iu^nsfa 
lowed  by  tc,  two  of  her  Majesty's  justices  of  the  peace  p«o'-'*t«  »ade 
&c. :  and  whereas  before  and  at  the  time  of  the  making  of  ship,  that  all 
the  said  agreement,  the  defendants  were  overseers  of  the  f^rence  between 
poor  of  the  said  township,  and  the  plaintiff  and  certain  I^'Jeh^w"^' 
other  persons  fnamins  theml  then  respectively  being  in-  ■««'•»  •"d  the 

,    *•  *     ,  .,  ,.  1  .      ^1        plaintiff  and  the 

habitants  of  the  said  township,  ^nd  persons  aggrieved  by  other  appeU 
the  said  rate,  had  respectively  given  separate  notices  in  referred^©  the* 
writing,  signed  by  the  plaintiff  and  the  said  other  parties  **^»"»n  ^^  *^J 

Of      G  J  Mr  r  persons  named; 

respectively,  to  the  churchwardens  and  overseers  of  the  said  *nd  that  the 

township,  of  their  intention  severally  to  appeal  against  the  plaintiff  and  the 

said  rate  at  certain  sessions  in  such  notices  respectively  j*^\^^  incurred 

mentioned,   to  wit,   flie  general   quarter  sessions  to  be  byiheminreia- 

holden  in  and  for  the  county  of  Denbigh,  on  a  certain  day,  peaU,  up  to  the 

which,  at  the  time  of  the  making  of  the  said  agreement,  agreement*, 

had  not  arrived,  to  wit,  the  29th  day  of  June,  1841 ;  of  all  i^d^plid^^y^ti 

which  premises  the  defendants,  before  and  at  the  time  of  overwert  ^  the 

making  the  agreement  thereinafter  mentioned,  had  notice :  a  declaration' 

and  thereupon  heretofore,  to  wit,  on  the  28th  day  of  June,  ftg,5ns"i"he"de. 

fendanu,  for 
nonpayment  of  such  costs,  alleged  that  they  were  taxed  In  a  reasonable  time  after  the  making  of 
the  agreement,  of  which  the  defendants  had  notice,  and  were  requested  to  pay  the  amount,  hut 
that  they  had  not  paid  it,  and  it  still  remained  nnpaid  to  the  plaintiff.  The  defendants  pleaded, 
that  the  costs  were  not  taxed  in  a  reasonable  time  after  the  making  of  the  agreement;  on  which 
traverse  an  issue  was  Joined,  and  found  for  the  defendants. 

Held,  that  the  question,  whether  such  reasonable  time  had  elapsed,  was  a  question  for  the 
decision  of  the  jury,  and  not  of  the  Judge. 

Heldf  also,  on  motion  for  Judgment  for  the  plaintiff  non  obatante  veredicto,  that,  if  the  mean* 
Ing  of  the  agreement  was  that  the  defendanU  should  pay  the  costs  when  taxed,  the  traverse 
was  a  material  one,  because  it  was  reasonable  that  they  should  have  the  means  of  paying  out  of 
the  parochial  funds  while  they  remained  in  office. 

Sembh,  also,  (per  Lord^Mn^er,  C.  B.),  that,  if  the  agreement  was  to  be  construed  as  a  gua- 
rantie  that  the  overseers/or  the  time  being  should  pay,  the  declaration  was  bad  for  not  averring 
a  demand  upon,  and  nonpayment  by,  the  overseers  for  the  time  being. 

H  H  H   2 
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B»ek.  qfPUai,  1841^  for  the  purpose  of  putting  an  end  to  the  said  appeals 
'  ^  respectively,  it  was  agreed  by  and  between  the  defendants 
BumroN  and  the  plaintiff  and  the  said  other  persons  [naming  them], 
GmiFFiTHs.  that  all  matters  in  difference  ))etween  the  defendants,  a 
such  overseers  as  aforesaid,  and  the  plaintiff  &c.  respect* 
ively,  should  be  referred  to  the  decision  and  determination 
of  Edward  Tench  and  Isaac  Taylor,  arbitrators  chosen  by 
and  between  the  said  parties  respectively,  and  that  the  re- 
spective costs  of  the  plaintiff  &c.  &;c.  by  them  respectively 
incurred  in  relation  to  the  said  several  appeals,  up  to  the 
time  of  the  making  of  the  said  agreement,  including  the 
expense  theretofore  incurred  in  and  by  reason  of  certain 
surveyors  having  gone  over  part  of  the  said  township  in 
reference  to  the  matters  of  the  said  appeals,  should  be 
taxed  by  the  proper  officer  of  the  said  court  of  quarter 
sessions,  to  wit,  the  derk  of  the  peace  for  the  said  county, 
and  should  be  paid  by  the  overseers  of  the  said  township. 
The  declaration  then,  after  alleging  mutual  promises,  and 
performance  of  the  agreement  by  the  plaintiff,  averred, 
that,  although  afterwards,  and  in  a  reasonable  time  in  that 
behalf,  to  wit,  on  the  18th  day  of  June,  1842,  the  costs  of 
the  plaintiff  in  relation  to  the  said  appeal  of  the  plaintiff 
against  the  said  rates,  up  to  the  time  of  the  making  of  the 
said  agreement,  including  &c.,  were  taxed  by  J.  P.,  then  being 
clerk  of  the  peace  of  the  said  county,  and  the  proper  officer 
of  the  said  court  of  quarter  sessions  in  that  behalf,  at  the 
sum  of  17/.  6s.  8£f.,  whereof  the  defendants  had  notice,  and 
were  requested  by  the  plaintiff  to  pay  the  same ;  and  al- 
though a  reasonable  time  for  the  payment  of  the  said  sum 
of  money  had  elapsed  before  the  commencement  of  this 
suit,  yet  the  defendants  had  not  paid  the  same  or  any  part 
thereof,  but  the  same  still  remained  unpaid  to  the  plaintiff. 
There  was  also  a  count  on  an  account  stated. 

Pleas — first,  non  assumpserunt ;  secondly,  that  the  costs 
of  the  plaintiff  in  relation  to  the  said  appeal  of  the  plaintiff 
against  the  said  rate  were  not  taxed  in  a  reasonable  time 


TRINITY   TERM^   6  TICT.  819 

after  the  making  of  the  said  agreement^  in  manner  and  ^s»ek.  (tfPUai, 
form  &c. ;  concluding  to  the  country.     Issues  thereon. 

At  the  trials  before  Maukj  J.,  at  the  last  Chester  As- 
sises, the  defendants  put  in  the  following  agreement,  signed 
by  the  defendants : — 

''  Denbighshire  Quarter  Sessions. 

''  John  Burton  against  the  overseers  of  the  township  of 
Bersham ;  Jonathan  Jones  against  same, 
[and  six  others.] 

''  Notices  of  appeal  against  a  poor-rate  allowed  on  the 
9th  day  of  June  instant,  for  the  said  township  of  Bersham, 
having  been  given  in  the  above  cases,  the  appeals  being  to 
the  quarter  sessions  to  be  held  for  the  county  of  Denbigh 
on  the  29th  instant,  it  is  hereby  agreed  by  the  said  par- 
ties to  leave  all  matters  in  difference  between  them  to  the 
decision  of  Mr.  Edward  Tench,  of  &c.,  and  Mr.  Isaac  Tay- 
lor, of  &;c. ;  the  costs  of  the  appeUauta  up  to  this  time,  in- 
cluding the  expense  of  surveyors  going  over  part  of  the 
said  township,  to  be  taxed,  and  paid  by  the  overseers  of 
the  said  township.  In  case  Mr.  Edward  Tench  and  Mr. 
Isaac  Taylor  cannot  agree  upon  the  matters  referred  to 
them,  each  of  the  said  parties  shall  be  at  liberty  to  appeal  to 
the  next  October  quarter  sessions  for  the  said  county  against 
the  said  rate,  and  such  appeals  shall  be  in  all  respects  valid, 
and  the  appellants  shall  be  in  precisely  the  same  situation 
as  they  would  be  on  the  29th  instant.  Dated  this  28th 
day  of  June,  1841. 

"  Thomas  Roberts,  1  - «     ,       •• 

g,j      o.  V  Overseers  of  Bersham." 

"Jos.  Griffiths,    J 

The  costs  of  the  plaintiff  and  the  other  appellants,  up  to 
the  time  of  the  agreement,  were  taxed  by  the  clerk  of  the 
peace  on  the  13th  June,  1842 :  there  had  been  a  previous 
taxation  on  the  Ist  November,  1841,  which,  however,  was 
cancelled  in  consequence  of  the  appellants  not  having 
had  notice  thereof.  The  defendants  went  out  of  office  in 
March,  1842. 


820  CA8E8   IN    THE    EXCHEQUER^ 

B*ch.  of  Pleat,      It  was  Contended  for  the  defendants^  first,  that  the 
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defendants  were  not  personally  liable  in  this  action,  their 
year  of  office  having  expired;  and,  secondly,  that  the 
clerk  of  the  peace  had  no  authority  to  tax  the  costs  under 
the  agreement.  The  learned  Judge  reserved  these  points. 
The  defendants'  counsel  then  went  to  the  jury  on  the 
second  issue ;  but  it  was  insisted  for  the  plaintiff  that  the 
question  as  to  the  lapse  of  a  reasonable  time  before  the 
taxation  was  a  question  for  the  Judge,  and  not  for  the 
jury,  to  determine.  The  learned  Judge,  however,  left  it  to 
the  jury,  and  they  found  a  verdict  thereon  for  the  de* 
fendants,  leave  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him^  if  the  Court  should  think  the 
question  ought  to  have  been  determined  by  the  Judge, 
and  in  favour  of  the  plaintiff. 

In  Easter  Term,  £.  V.  fFilliams  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  accordingly  be  entered 
for  the  plaintiff  on  the  second  issue,  or  why  judgment 
should  not  be  entered  for  him  non  obstante  veredicto, 

Jervis  and  Wehby  now  shewed  cause. — First,  it  is  to 
be  implied  from  the  agreement  set  forth  in  the  declaration, 
that  the  costs  are  to  be  taxed  within  a  reasonable  time. 
It  would  be  most  unreasonable  that  the  defendants,  whom 
it  was  clearly  intended  to  charge  in  their  character  of  over- 
seers only,  should  be  deprived  of  the  means  of  paying  the 
costs  out  of  the  parochial  funds  (which  they  would  be 
entitled  by  law  to  do)  by  the  taxation  being  delayed  till 
after  the  expiration  of  their  year  of  office.  In  MacdougaU 
V.  Robertson  (a),  it  was  held  that  a  submission,  by  which 

an  award  was  to  be  made  on  or  before  the day  of , 

or  such  day  to  which  the  submission  might  be  enlarged, 
was  a  general  authority,  to  be  executed  within  a  reasonable 
time.    So,  where,  on  the  sale  of  lands,  the  conditions  of 

(«)  2Y.&J.  11. 
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tale  specified  no  particular  time  within  which  a  good  title  B*eh.ofPUM, 
should  be  made  out,  a  declaration,  in  an  action  by  the 
purchaser  to  recover  back  the  deposit,  was  held  bad  for 
not  averring  that  a  reasonable  time  for  deducing  a  good 
title  had  elapsed  before  the  commencement  of  the  action: 
SoHsam  V.  Jthodes  (a).  But  further,  the  plaintiff,  by  the 
form  of  his  declaration,  has  made  it  a  material  allegation 
that  the  costs  were  taxed  in  a  reasonable  time  after  the 
agreement.    The  breach  is  made  to  depend  upon  that  fact. 

The  defendants  have,  moreover,  a  right  to  contend,  in 
answer  to  this  application,  that  they  are  not  personally 
liable  in  this  action.  This  is  a  contract  by  them  merely 
as  overseers,  representing  the  township  generally.  The 
agreement  is  signed  by  them  as  overseers.  It  has  refer- 
ence to  a  subject-matter  to  which  the  parochial  funds 
might  be  legally  applied.  That  they  contracted  merely  as 
the  overseers  for  the  time  being  is  apparent  from  that 
clause  of  the  agreement,  by  which,  in  case  the  arbitrators 
cannot  agree,  the  appeals  are  to  go  on  at  the  ensuing 
Octobei;  sessions,  which  would  be  within  the  defendants' 
year  of  ofSce.  And  the  costs  are  by  the  agreement  to  be 
paid  not  by  the  defendants  personally,  but  ''by  the  over- 
seers of  the  said  township/' 

Again,  the  costs  are  only  to  be  paid  when  taxed,  i,  e,  in 
the  same  manner  as  an  ordinary  attorney's  bill.  No  au- 
thority is  by  the  agreement  given  to  the  clerk  of  the  peace 
to  tax  them. 

[They  contended  also,  that,  even  if  the  second  issue  were 
held  to  be  an  immaterial  one,  the  plaintiff  would  not  be 
entitled  to  judgment  non  obstante  veredicto,  but  a  re- 
pleader ought  to  be  awarded;  and  referred  to  Plummer  v. 
Lee  {b)f  and  the  judgments  of  Basanquet,  J.,  and  Paite-- 
son,  J.,  in  the  House  of  Lords,  in  Gtoynne  v.  Burnett  (c).] 


(a)  6  Bing.  N.  C.  261 ;  8  Scott,  544.  (6)  2  M.  &  W.  500. 

(c)  6  Bing.  N.  C.  453;  1  Scott,  N.  R.  711. 
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Exch.  of  Pleat,  As  to  the  Other  pointy  the  question  of  reasonable  time 
was  clearly  for  the  jury,  on  the  express  traverse  by  which 
it  was  referred  to  them. 

E.  V.  Williams,  contrk. — ^With  respect  to  the  point  as  to 
a  repleader,  the  case  of  Pfamm^r  v.  Lee  was  expressly  over- 
ruled in  Negelen  v.  Mitchell  (a),  in  which  it  was  laid  down, 
that  where  there  are  several  pleas  on  the  record,  if  one  of 
them  traverse  immaterial  matter  in  the  declaration,  and 
the  defendant  has  pleaded  other  material  matters  which 
have  been  disposed  of  on  proper  issues,  the  Court  will  not 
grant  a  repleader. 

The  second  issue  is  an  immaterial  one.  On  this  motion, 
the  record  only  can  be  looked  to  for  the  application  of  this 
agreement.  Can  it  be  said  the  declaration  would  have 
been  bad  without  the  allegation  that  the  taxation  was  in 
reasonable  time?  In  the  case  of  an  agreement  to  refer  a 
cause  to  an  arbitrator,  the  costs  to  abide  the  event  of  the 
award  and  to  be  taxed,  would  it  be  necessary  to  aver,  in 
an  action  on  the  award,  that  they  were  taxed  in  a  reason- 
able time?  Clearly  not.  Before  the  New  Bules,  would 
the  plaintiflf  have  been  nonsuited,  on  non  assumpsit,  for  not 
having  proved  that  the  taxation  was  in  a  reasonable  time? 
The  answer  would  be,  that  it  was  not  so  stipulated.  In 
actions  on  promissory  notes  made  payable  at  a  certain  time 
after  demand,  the  objection  was  never  taken  that  the  de- 
mand was  not  made  within  a  reasonable  time;  but  the 
Statute  of  Limitations  runs  only  from  the  date  of  the  de- 
mand, whenever  made:  Thorpe  "9.  Booth {b).  So,  a  pro- 
missory note  payable  on  demand  is  current  for  any  length 
of  time  :  Brooks  v.  Mitchell  (c).  Here  the  term  as  to  the 
taxation  of  the  costs  is  introduced  for  the  defendants'  bene- 


(a)  7  M.  &  W.  612.  D.  &  R.  347. 

(6)  Ry.  &  M.,  N.  P.  C.  388;  (c)  9  M.  &  W.  15. 

S,  C.  nom.   Thorpe  v.  Coombe,  8 
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fit;  yet  they  seek  to  use  it  as  a  condition  precedent  against  Etch,  rf  ptmu, 
the  plaintiff^  that  it  shall  be  within  a  reasonable  time.  They  ^  ^^^*  ^ 
hare  expressly  agreed  to  pay  the  costs  when  taxed  by  the  Bdrton 
proper  officer.  No  doubt,  in  many  cases,  the  law  will  intend  OEiFFiTHf. 
that  certain  terms  of  a  contract  shall  be  performed  in  a  rea« 
sonable  time;  but  that  is  where  the  act  is  to  be  performed 
by  one  party  for  the  benefit  of  the  other,  and  the  reasonable 
time  is  an  incident  in  the  bene6t  for  which  the  other  party 
contracted.  But  no  such  case  is  to  be  found,  where  the 
term  is  introduced  for  the  benefit  of  the  party  who  seeks 
to  introduce  the  condition.  Where  no  time  is  limited 
within  which  an  act  is  to  be  done  for  the  benefit  of  a  per- 
son, it  shall  be  done  at  his  will;  and  the  law  will  presume 
that  he  will  do  it  in  due  time :  Com.  Dig.,  Condition,  (G. 
8);  Rentier  y.  Foffossa  {a).  Would  it  be  any  answer  to  an 
action  for  the  nonpayment  of  money  payable  on  request, 
to  say  that  the  request  was  not  made  in  a  reasonable  time? 
[Lord  Abinger,  C.  B. — ^This  case  is  put  upon  the  ground 
that  these  are  parish  officers,  who  for  a  limited  period  only 
could  charge  the  parish  with  these  costs.]  A  difiPerent  rule 
cannot  prevail,  because  the  defendants  stand  in  a  peculiar 
character.  In  a  contract  by  an  executor,  would  it  be  im« 
plied  that  he  was  to  pay  within  the  year  ?  [Lord  Abinger, 
C.  B. — ^Even  if  this  be  a  personal  contract,  it  is  a  contract 
that  the  fiverMeers  shall  pay;  that  is,  the  overseers  for  the 
time  being;  and  if  so,  the  declaration  would  seem  to  be  bad 
for  not  averring  that  the  overseers  for  the  time  being  had 
been  required  to  pay,  and  had  not  paid.]  The  defendants 
engage  absolutely  to  pay,  and  the  declaration  alleges  that 
the  money  remains  unpaid.  That  is  a  sufficient  breach,  at 
all  events  after  verdict.  It  does  not  appear  on  the  face  of 
the  declaration  when  the  contract  was  made,  because  the 
date  is  laid  under  a  videlicet.  It  might  have  been  the  day 
before  the  defendants  went  out  of  office.    However  that  be, 

*  (fl)  Plowd.  1. 
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Exek.  of  Pleat,  the  inconvenience  of  not  enforcing  such  a  demand  imme- 
diately  is  no  reason^  in  point  of  law>  for  implying  such  a 
condition  as  is  here  contended  for. 

But^  in  the  next  place^  the  question  of  reasonable  time 
was  for  the  Judge  to  decide^  and  not  for  the  jury.  [Lord 
Abinger,  C.  B. — If  it  was  a  material  question^  and  if  it 
was  for  the  Judge,  yet,  if  we  are  of  opinion  that  the  taxa- 
tion was  not  in  fact  within  a  reasonable  time,  this  part  of 
your  application  must  fail :  and  we  think  it  was  reason- 
able that  it  should  be  done  within  the  year  of  office.  We 
think  the  question  was  for  the  jury  on  the  traverse;  but 
that,  if  it  was  for  the  Judge,  it  was  rightly  determined.] 

Lord  Abinger,  C.  B. — ^I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  question  turns  on  the  point, 
whether  the  averment  in  the  declaration,  that  the  plaintiff's 
costs  were  taxed  in  a  reasonable  time  after  the  making  of 
the  agreement,  on  which  the  defendants  have  taken  issue, 
is  an  immaterial  averment,  or  not;  If  the  contract  bound 
the  defendants  personally  to  pay,  or  while  they  were  overBeers, 
then  I  think  the  issue  is  not  an  immaterial  one;  because  it 
appears  to  me  to  follow  that  they  were  to  pay  while  they 
had  an  opportunity  of  reimbursing  themselves,  and  there* 
fore  it  was  reasonable  that  the  costs  should  be  taxed  while 
they  remained  in  office  as  overseers.  It  appears  to  me 
that  that  is  a  reasonable  implication,  and  therefore  that 
the  traverse  is  correct ;  and  the  pleader  who  drew  the  de- 
claration must  so  have  thought. 

There  is,  however,  another  point  of  view  in  which  the  tra* 
verse  i«  immaterial;  i.e.  supposing  the  import  of  the  agree- 
ment  to  be  not  that  the  defendants  shall  pay  out  of  their  own 
pockets,  or  merely  while  they  are  overseers,  but  to  amount 
to  a  guarantie  that  the  overseers  for  the  time  being  shall 
pay;  and  I  am  inclined  to  think  that  such  was  the  mean- 
ing of  the  contract.  But  if  that  be  so,  I  am  strongly  dis- 
posed to  think  that  the  declaration  is  bad,  for  the  reason  I 
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have  already  stated,  that  it  does  not  allege  a  demand  on,  Eifch^rfPUn^ 
and  nonpayment  by,  the  overseers  for  the  time  being,    Mr.  *  ^ 

WUliamB  has  given  an  ingenious  answer  to  this  objection,  burtoit 
namely,  that  there  is  an  averment  that  the  money  remains  QKipnTH 
nnpaid.  But  that  is  connected  with  the  previous  allega- 
tion of  a  request  to  the  defendants  to  pay.  If  the  over- 
seers for  the  time  being  had  no  notice,  I  do  not  see  how  the 
defendants  have  broken  their  contract  by  the  mere  fiict  of 
the  money  remaining  unpaid  to  the  plaintiff.  In  an  ac- 
tion on  an  ordinary  guarantie,  the  plaintiff  cannot  recover 
without  alleging  and  proving  that  the  principal  has  been 
called  on  to  pay  and  has  not  paid.  And  if  the  declaration 
is  bad,  although  the  traverse  be  immaterial,  the  plaintiff 
cannot  have  judgment  non  obstante  veredicto.  On  the  other 
hand,  if  the  defendants  were  liable  themselves  to  pay,  then 
I  think  the  traverse  was  material,  and  that  the  jury  have 
rightly  found  that  the  costs  were  not  taxed  in  a  reasonable 
time. 

GuBNBY,  B.,  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion,  although  I  have 
had  considerable  doubt  in  the  course  of  the  argument.  If 
this  were  merely  a  contract  between  A.  and  B.,  as  Mr. 
Williams  puts  it,  the  traverse  would  certainly  be  an  im- 
material one,  because  a  party  is  not  limited  in  point  of 
time  as  to  an  act  which  he  is  to  do  for  his  own  benefit. 
But  this  is  not  merely  an  act  to  be  done  for  the  benefit  of 
the  plaintiff,  because  the  costs  are  to  be  paid  by  the  defend- 
ants out  of  a  given  fund,  over  which  they  would  cease  to 
have  any  control  by  a  given  day.  I  think,  therefore,  the 
issue  was  not  immaterial,  and  that  the  rule  ought  to  be 
discharged. 

Bule  discharged. 
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Bxeh.  of  Pleas, 
1843. 

June  14.  Kington  v.  Groom. 

After  verdict  in  1  HIS  was  an  action  of  debt^  tried  before  tbe  nnder-slie- 
beforTthe***  ^^  ^^  *^®  county  of  Northampton,  under  a  writ  of  trial, 
•heriffundera   rpj^g  defendant  appeared,  and  called  evidence  in  support  of 

writ  of  trial,  the  rr  »  rr 

Court  will  not   an  alleged  set-off;  but  there  was  a  verdict  for  the  plaintiff. 

entertain  an  ob- 
jection which 

'^'V^'^rlaf**  flaye*  now  moved  for  a  new  trial,  on  the  ground  (amongst 
that  the  jury  othcrs)  that  the  jury  were  wrongly  summoned.  The  she- 
■ummoned,  and  riff  was  directed  by  the  writ  of  trial  to  summon  a  jury  from 
Tf^enloMt^ho  ^^^  ^^7  ^^  *^®  county,  whereas  the  jurors  who  tried  the 
were  not  on      causc  wcro  all  persous  residing  in  the  town  of  Northamp* 

thejury  list  for  .  ,      ,  .  -  i       , 

the  county.  ton.  With  the  exception  of  two,  who,  however,  were  not  on 
the  jury  list  for  the  county,  nor  qualified  to  be  so.  [Lord 
Abinger,  C.  B. — Was  this  objection  made  at  the  trial  ?] 
No ;  the  irregularity  was  not  then  discovered.  Farmer  v. 
Mount/art  (a)  shews  that  this  was  a  mis-trial.  [Lord  Abtn- 
ger,  C.  B. — The  defendant  ought  to  have  challenged  the 
jurors.]  It  is  very  doubtful  whether  there  can  be  any  chal- 
lenge on  the  trial  of  a  cause  under  a  writ  of  trial:  Pryme 
V.  Tltchmarah  {b).  In  that  case  the  defendant  was  held  to 
be  precluded  from  availing  himself  of  this  objection,  on  the 
ground  that  his  attorney  had,  before  the  trial,  looked  over 
the  list  of  the  jurors  and  expressed  himself  satisfied  with  it. 
Here  there  was  no  such  acquiescence,  and  no  discovery  of 
the  irregularity  until  after  the  trial.  [Lord  Abinger,  C.  B. 
— ^The  party  had  the  means  of  discovering  it  at  the  trial.] 
That  must  be  admitted. 

Lord  Abinger,  C.  B. — ^I  think  the  party  ought  to  take 
such  an  objection  as  this  at  the  trial,  and  not  to  be  allowed 
to  lie  by  and  take  his  chance  of  a  verdict.   If  the  objection 


(fl)  8  M.  &  W.  266.  (b)  10  M.  &  W.  605. 


TRINITY   TBRM,  6  VICT.  827 

had  been  made  then,  the  sheriff  might  have  dismissed  the  £*ch.  of  puom, 

1843 
jnrjr  and  summoned  a  fresh  one.  - 

Kington 

Gurnet,  B.,  and  Rolfb,  B.,  concurred.  ^  ^' 

Gaoom. 

Rule  refused. 


Pools  v,  Hubkinson  (a). 

X  RESPASS  for  breaking  to  pieces  certain  gates  and  posts  There  may  be  a 

of  the  phdntiff,  and  taking  and  carrying  away  the  mate-  way  to  the 

rials  thereof.  Pleas — first,  not  guilty;  secondly,  as  to  break-  J^])^™. 

ing  &C.  one  gate,  and  taking  and  carrying  away  the  ma-  J^>  ^  ^^^  & 

terials  thereof,  a  justification  under  a  right  of  public  way,  but  there  can- 

claimed  generally  for  all  the  liege  subjects  &c.,  on  foot,  ^t\on  to  ail' 

and  with  cattle  and  carrii^es;  thirdly,  a  justification  under  JJe^ubur'at^io 

a  right  of  private  carriage-way  for  the  defendant,  as  the  >  parUh.    And 

occupier  of  a  messuage  and  land  in  the  parish  of  East  dedintbn  u 

Bridgeford,  in  the  county  of  Nottingham,  alleging  an  en-  "jJa'^i^iJ'^'^t 

jovment  thereof  as  of  right  and  without  interruption  for  ®p€™te  in  law 

.  asa  dedication 

20  years  next  before  the  commencement  of  the  action.    To  to  the  whole 
the  second  plea  the  plaintiff  replied,  traversing  the  right  ^"in  ^der  to 

of  way  as  therein  alleged ;  and  new  assigned  also,  that  the  ^^"^j-*^**/  ^" 

defendant  committed  the  trespasses  in  a  greater  degree,  ^ay  to  the  pub- 

&c.  than  was  necessary  for  using  the  way,  and  for  other  of  the  8oii,^there 

and  different  purposes,  &c.  There  was  a  similar  new  assign-  "nilon^w'to"' 

ment  to  the  third  plea.     The  defendant  took  issue  on  the  d«<|><»te.  ©f 
replication,  and,  after  relinquishing  so  much  of  the  plea  by  the  public  is 

of  not  guilty  as  applied  to  the  trespasses  newly  assigned,  jVct*rberc-' 

pleaded  payment  into  Court  of  10#.  as  to  these  trespasses,  ^"**^^jJJJ^^" 

which  the  plaintiff  accepted  in  satisfaction  thereof.  of  interruption 

At  the  trial,  before  Patteson,  J.,  at  the  Summer  Assizes 
for  the  county  of  Northampton,  1842,  it  appeared  that  this 
was  an  action  brought  by  the  plaintiff,  who  was  the  sur- 
veyor of  the  highways  of  the  parish  of  East  Bridgeford,  in 
the  county  of  Nottingham,  for  a  trespass  committed  by  the 

(a)  This  case  was  decided  in  last  Hilary  Term,  (Jan.  19),  but  was  una- 
voidably postponed. 
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Etch.  qfPieai,  defendant^  a  fanner  in  the  same  parish,  in  the  user  of  an 


1843. 


alleged  public  carriage-way,  called  Mill  Close  Lane,  com- 
municating with  the  Newark  turnpike-road.  The  learned 
Judge  ruled,  after  argument,  that,  upon  these  pleadings,  the 
defendant  was  entitled  to  begin ;  and  he  accordingly  called 
a  great  body  of  evidence  to  shew  that  the  road  in  dispute 
(which  by  an  award  of  certain  commissioners  under  an  act 
of  Parliament  for  inclosing  lands  in  the  parish  of  East 
Bridgeford,  made  in  the  year  1801,  was  set  out  as  a  public 
bridle  and  drift,  and  private  carriage-road,  to  be  repaired 
by  the  owners  of  the  adjoining  lands)  had  been,  since  the 
award,  used  generally  by  the  public  ,*  from  which  it  was 
sought  to  infer  a  dedication  of  it  to  the  public  by  the  owner 
of  the  soil,  whoever  he  might  be.  On  the  part  of  the  plain- 
tiff, it  was  alleged  that  this  user  had  taken  place,  partly 
without  the  knowledge  of  the  parties  interested  in  retain- 
ing the  road  as  a  private  carriage-road,  and  more  recently 
under  protest ;  that,  since  the  date  of  the  award,  many 
persons  had  been  turned  back  who  had  attempted  to  use 
it;  that,  at  various  times,  notice-boards  had  also  been  affixed 
in  the  lane,  (by  whom  it  did  not  appear),  cautioning  per- 
sons against  using  it  as  a  public  carriage-road;  and  that, 
within  the  last  twenty  years,  a  gate  had  stood  across  it  in 
the  same  situation  as.  that  which  the  plaintiff  had  put 
up  and  which  was  broken  down  by  the  defendant,  and  so 
continued  for  several  years.  It  appeared,  however,  that  a 
notion  had  existed  that,  under  the  award,  all  the  parishion- 
ers of  East  Bridgeford  had  acquired  a  right  to  use  the 
road,  and  some  of  them  had  accordingly  remonstrated  on 
several  occasions  with  other  persons,  not  parishioners,  for 
using  it.  In  the  course  of  his  summing  up,  the  learned 
Judge  stated  to  the  jury,  that  it  did  not  appear  to  whom 
the  soil  belonged;  probably  to  the  lord  of  the  manor;  but 
that,  to  whomsoever  it  belonged,  the  use  of  it  by  the  public 
generally  would  be  evidence  of  a  dedication;  and  that  a  de- 
dication to  the  inhabitants  of  the  parish,  and  persons  re- 
sorting to  their  houses,  would  be  in  effect  a  dedication  to 
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the  public  at  large.    The  jury  having  found  a  verdict  for  Ewk,  of  PUat, 
the  defendant,  k^2?^ 

Whitehurst,  in  the  following  Michaelmas  Term,  obtained 
a  rule  niai  for  a  new  trial,  on  two  grounds:  first,  that  the 
plaintiff  ought  to  have  been  allowed  to  begin  at  the  trial; 
and,  secondly,  that  the  learned  Judge  had  misdirected  the 
jury  as  to  the  effect  of  a  partial  dedication.  Against  this 
rule,  in  last  Hilary  Term,  (Jan.  19), 

Hill  shewed  cause. — The  case  was  properly  left  to  the 
jury  by  the  learned  Judge,  and  the  verdict  is  in  accordance 
with  the  weight  of  the  evidence.  The  continued  user  by 
the  public  of  a  carriage-road  over  the  locus  in  quo,  since 
the  award,  is  abundantly  sufficient  to  raise  a  presumption 
of  the  dedication  to  the  public  of  such  a  road  by  the  owner 
of  the  soil,  whoever  he  might  have  been.  [Lord  Abinger, 
C.  B. — ^The  objection  is  to  that  part  of  the  summing  up  of 
the  learned  Judge  in  which  he  said  that  there  would  be  a 
dedication  to  the  public,  if  the  owner  intended  to  dedicate 
to  a  particular  part  of  the  public,  as  the  inhabitants  of  a 
parish*  It  is  quite  correct  to  say  that  the  owner  cannot  make 
a  valid  dedication  to  a  part  of  the  public;  but  is  the  conse- 
quence that  which  the  learned  Judge  stated,  namely,  that 
it  became  a  dedication  to  the  public  7  In  that  the  direc- 
tion appears  to  be  incorrect.]  It  must  be  admitted  that 
that  was  erroneous.  But  this  part  of  the  summing  up  was 
quite  immaterial,  and  the  jury  could  not  have  been  misled 
by  it. 

Whitehur$ty  (with  whom  was  Waddington),  in  support  of 
the  rule. — It  was  very  material.  The  jury  went  out,  and 
returned  to  ask  the  opinion  of  the  learned  Judge  whether 
there  had  been  a  dedication;  and  he  told  them  that  they 
were  to  decide  upon  the  fact,  not  himself;  but  if  they 
thought  the  owner  intended  to  give  the  use  of  the  road  to 
the  inhabitants  of  the  parish,  it  would  amount  to  a  dedica- 
tion of  the  road  to  the  public. 
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Exek.  of  Pleat,  Lord  Abingeb^  C.  B. — The  direction  may  have  had  a 
great  influence  on  the  minds  of  the.  jury,  and  there  must 
be  a  new  trial.  The  user  by  the  public  with  carriages^ 
since  the  awards  is  no  doubt  evidence  of  a  dedication  by 
the  owner  to  the  public;  and  the  notices  which  were  fixed 
on  posts^  and  which  may  be  presumed  to  have  been  done 
with  the  consent  of  the  owner  of  the  soil^  are  strong  evi- 
dence to  the  contrary.  The  interruptions  also  by  the 
overseers,  who  had  the  herbage^  are  very  material  in  the 
case. 

Parke,  B. — I  agree  with  my  Lord.  There  may  be  a 
dedication  to  the  public  for  a  limited  purpose,  as  for  a 
footway,  horse-way,  or  drift-way;  but  there  cannot  be  a 
dedication  to  a  limited  part  of  the  public.  In  that  respect 
the  direction  of  the  learned  Judge  was  quite  correct;  not 
so  the  alternative,  that,  as  such  a  partial  dedication  was  in- 
valid in  law,  it  would  nevertheless  operate,  against  the  in- 
tention of  the  owner  of  the  soil,  in  favour  of  the  whole 
public.  I  think  it  would  be  merely  void.  In  order  to 
constitute  a  valid  dedication  to  the  public  of  a  highway  by 
the  owner  of  the  soil,  it  is  clearly  settled  that  there  must 
be  an  intention  to  dedicate — there  must  be  an  animus  dedi" 
candi,  of  which  the  user  by  the  public  is  evidence,  and  no 
more ;  and  a  single  act  of  interruption  by  the  owner  is  of 
much  more  weight,  upon  a  question  of  intention,  than 
many  acts  of  enjoyment.  As  to  the  ownership  of  the  soil, 
I  do  not  apprehend  that  there  is  any  difSculty.  It  re- 
mains in  the  lord  of  the  manor,  for  that  portion  of  the  soil 
only  is  taken  from  him  for  which  he  receives  compensation^ 
and  which  is  allotted  to  others. 

Alderson,  B.,  and  Gurnet,  B.,  concurred. 

Rule  absolute  (a). 

(o)  The  cause  was  tried  again      the  plaintiff  was  entitled  to  begin, 
at  the  Summer  Assizes,  1842,  be-      and  he  obtained  the  verdict, 
fore  Jlderton,  B.,  who  ruled  that 
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Bjcck.  of  Plemtf 
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VACATION  SITTINGS  AFTER  TRINITY 
TERM. 


Morse  and  Another^  Assignees  of  Rogers,  a  Bank-         June2\. 
rupt,  p.  Jahes. 

jt\.SSUMPSIT  for  £20,  upon  a  promissory  note  indorsed  A  count  for 
by  the  defendant  to  the  bankrupt;  and  in  JE50,  for  goods  .old  and' ^^^^^ 
before  then  sold  and  delivered  by  the  bankrupt  to  the  ™"*y  '*"'•  *■ 

•^  ^  only  one  count, 

defendant  at  his  request,  and  for  money  before  then  lent  stating  two  con- 

•ideratioua. 

by  the  bankrupt  to  the  defendant  at  his  request;  and  in 
£50  upon  an  account  stated  between  the  bankrupt  and 
the  defendant,  averring  a  promise  by  the  defendant  to  the 
bankrupt  to  pay  him  the  said  several  monies  respectively 
on  request.  First  plea,  as  to  the  said  several  sums  of 
money  in  the  last  three  counts  mentioned,  except  as  to 
12/.  5s.,  parcel  thereof,  non  assumpsit.  Special  demurrer 
to  such  plea,  so  far  as  the  same  related  to  the  said  sum  of 
money  and  cause  of  action  in  the  first  count  mentioned,  as 
being  contrary  to  the  pleading  rules  of  H.  T.,  4  Will.  4, 
tit.  Assumpsit.  Joinder,  **  that,  inasmuch  as  the  said 
first  plea  doth  not  in  any  way  relate  or  refer  to  the  said 
sum  of  money  or  cause  of  action  in  the  first  count  men- 
tioned, the  same  is  sufficient  in  law.'' 

Cole,  in  support  of  the  demurrer. — This  declaration 
contains  only  three  counts,  and  the  plea  expressly  applies 
to  all  three  counts.  The  second  count  merely  alleges 
several  considerations  for  one  debt  or  sum  of  JE50,  which 
is  in  accordance  with  established  precedents :  Webber  v. 
Tlvill  (a).  In  note  (2)  to  that  case  by  Mr.  Serjeant  Wil- 
liams, it  is  said, ''  The  common  counts  in  a  declaration  may 

(a)2Saund.  121. 
VOL.  XI.  Ill  M.  W. 
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Eseh.  of  PUoi,  be  contained  in  one  count,  stating  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  given  sum,  large  enough  to 
comprehend  all  the  money  which  the  plaintiff  can  possibly 
recover,  in  JEIOOO  for  instance,  as  well  for  goods  sold  and 
delivered,  &c.,  as  for  money  lent  and  advanced,''  &c.  This 
was  recognized  as  law  in  Galway  v.  Rose  (a);  Parke,  J.,  there 
says,  ''According  to  the  old  form  given  in  Saunders'  Reports, 
there  might  be  several  different  considerations  included  in 
one  count  in  indebitatus  assumpsit."  Had  several  debts 
been  alleged,  the  statement  of  each  debt  might  be  consi- 
dered as  amounting  to  a  several  count,  within  the  meaning 
of  the  rule  which  forbids  the  use  of  several  counts ;  but 
here  only  one  debt  or  sum  of  JE50  is  alleged  to  be  due  in 
respect  of  the  goods  sold  and  money  lent. 

Whateley,  contra. — ^The  plea  only  applies  to  the  three 
counts  last  mentioned ;  it  was  not  intended  to  extend  to 
the  first  count.  The  next  count  is  a  double  one,  and  must 
be  considered  as  amounting  for  this  purpose  to  two  several 
counts,  viz.  one  for  goods  sold,  and  another  for  money  lent. 
The  declaration  concludes  by  alleging  a  promise  to  pay  "  the 
said  several  monies  respectively."  Therefore  each  cause  of 
action  constitutes  a  distinct  count :  Jourdain  v.  Johnson  {b). 

Parke,  B. — ^In  Jourdain  v.  Johnson  the  sum  was  re- 
peated. Here  one  sum  of  £50  only  is  stated  as  being  due 
in  respect  of  the  goods  sold  and  the  money  lent.  The 
authorities  cited  clearly  shew  that  that  is  only  one  count. 
The  plea  expressly  applies  to  three  counts,  and  the  word 
three  cannot  be  rejected. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Leave  to  amend  within  a  week,  on  the  usual  terms ; 
otherwise 

Judgment  for  the  plaintiffs. 

(a)  6  M.  &  W.  291.  (b)  2  Cr.  M.  &  R.  564. 
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Bowman  and  Others,  Assignees  of  Eastwood,  a  Bank- 
rupt, V.  Malcolm. 


Bxek.  of  Pleas, 
1843. 

June  21. 


.  ROVER  to  recover  the  value  of  thirty-six  hags  of  wool,  s.,  a  wooigtapier 
— ^The  declaration  alleged  the  possession  hy  the  plaintiffs,  \^\^  wuYn  the 
as  assignees  of  Samuel  Eastwood,  a  bankrupt,  and  a  sub-  ''"J^hMeTof*"* 
sequent  conversion  by  the  defendants.  Pleas :  first,  not  ^ooi,  which  he 
guilty;  secondly,  that  the  plaintiffs  were  not  assignees  of  consigned  to 
Eastwood;  thirdly,  a  deiiial  of  the  plaintiffs'  possession  as  l^^^wfinge^' 
assignees.    At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  ""^  •hipping 

®  '  '  •  agent  at  Hull, 

York  Summer  Assizes  for  1842,  a  verdict  was  entered  for  who  forwarded 
the  plaintiffs  on  the  first  and  third  issues,  the  verdict  on  Huddenfieid,* 
the  latter  issue  to  be  subject  to  the  opinion  of  the  Court  j„)^^[g4{'  J° 

on  the  following  case  : —  purchased  cer- 

S.  Eastwood,  before  his  bankruptcy,  was  a  woolstapler  Scotland,  which 
at  Huddersfield,  and  the  defendant  was  a  wharfinger  and  £*'  m»  Ige^nt^^ 
shipping  agent  at  Hull.  ?!«'«;  ""^  ^y 

*'''     ^  '^  him  forwarded 

Previously  to  the  bankruptcy,  wools  purchased  by  or  for  to  the  defend- 
Eastwood  were,  by  his  directions,  frequently  consigned  partofthis' 
to  the  defendant  at  Hull,  and  by  him  unloaded  into  boats,  ofTen  u"^! «? 

rived  at  Hull 
on  the  27th  of 
September,  and  a  portion  of  it  was,  at  ten  o'clock  on  that  morning,  taken  pouetsion  of  by  the  de. 
fendant,  the  remainder  being  taken  possession  of  by  him  between  ten  o'clock  and  four.  £.  received 
from  S.,  in  repayment  of  the  advances  made  by  him  for  the  purchase  of  the  wool  in  question, 
acceptances  of  S.,  which  were  running  at  the  time  of  S.'s  bankruptcy,  and  were  afterwards  dis- 
honoured. On  the  21st  of  September,  E.  received  a  letter  from  S.,  iq  which  he  informed  him 
of  his  insolvency,  and  directed  him  to  get  the  wool,  and  do  the  best  he  could  to  save  himself. 
Accordingly,  on  some  day  between  the  26th  of  September  and  the  1st  of  October,  E.  gave  direc- 
tions to  the  defendant  to  seize  the  wool.  The  remaining  portion  of  the  wool  arrived  at  Hull  on 
the  3rd  of  October^  and  was  delivered  into  the  defendant's  warehouse  on  the  6th,  7th,  and  8th 
of  that  month.  An  act  of  bankruptcy  was  committed  by  S.  on  the  22nd  of  September;  the  iiat 
was  dated  and  issued  on  the  27  th,  and  was  signed  between  twelve  o'clock  and  two  o'clock  on  that 
day,  but  it  did  not  appear  at  what  hour  it  was  delivered  out.  The  defendant,  who  claimed  to  retain 
the  wool  in  satisfaction  of  a  general  balance,  had  been  in  the  habit  of  sending  to  the  bankrupt, 
by  the  carrier,  together  with  the  goods,  printed  delivery  orders,  which  stated  that  all  goods  were 
considered  as  general  lien,  subject  not  only  to  freight,  but  also  to  the  balance  of  any  former  ac- 
count due  from  the  owners  or  consignors.  These  orders  had  been  seen  more  than  once  in  the 
bankrupt's  hands,  and  on  one  occasion  the  weights  therein  stated  had  been  altered  by  him. 

Held,  in  an  action  of  trover  by  the  assignees  of  8.  to  recover  the  value  of  the  thirty-six  bags 
of  wool,  first,  that  E.  had  no  right  to  the  goods,  in  respect  of  which  the  defendant  could  retain 
them;  secondly,  that  the  defendant  bad  not  established  any  right  of  general  lien,  by  virtue  of 
which  he  could  retain  any  part  of  the  goods. 

Sembie,  (per  Parke,  B.),  the  stat.  2  &  8  Vict.  c.  29,  operates  to  protect  a  claim  of  general 
lien  on  goods  of  a  bankrupt  coming  into  the  hands  of  the  party  before  the  6at,  without  notice 
of  an  act  of  bankruptcy. 

I  I  1  2 
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Exch.  of  PUas,  and  forwarded  direct  to  Eastwood,  at  Huddersfield.  pur- 
1843 

suant  to  the  orders  of  the  consignors,  unless  Eastwood 

ordered  them  to  be  warehoused  at  Hull. 

In  July,  1841,  the  bankrupt  purchased  the  wool  in  ques- 
tion in  Scotland,  and  it  was  paid  for,  except  to  the  amount 
of  between  JESO  and  £40,  which  remains  unpaid,  by  one 
6.  Elder,  who  was  the  bankrupt's  agent  in  Scotland,  and 
accompanied  him  when  he  purchased  the  greater  part  of 
the  wool  in  question.  Elder  and  the  bankrupt  had  many 
transactions  together,  to  a  large  amount,  in  buying  of 
wool,  and  afterwards  paying  for  and  forwarding  it  to  the 
bankrupt;  to  meet  such  payments,  the  bankrupt  remitted 
bills  of  exchange  to  Elder,  who  discounted  such  bills  at 
the  banks  in  Scotland  on  his  own  indorsement,  and  paid 
for  the  wool  purchased.  Elder  advanced  monies  to  pay  for 
the  wool  in  question,  and  afterwards  received  from  the 
bankrupt  bills  of  exchange,  which,  however,  were  dis- 
honoured after  the  bankruptcy,  the  holder  of  them  being 
a  creditor  of  the  bankrupt's  estate  for  'the  amount.  The 
wool  in  question,  consisting  of  thirty-six  bags,  was  packed, 
under  the  superintendance  of  the  bankrupt  and  Elder,  in 
sheets  of  the  bankrupts,  marked  S.  E.,  and  sent  by  the 
respective  vendors  to  Messrs.  Wisharts,  of  Leith,  who  were 
shipping  agents  there,  and  by  them  forwarded  to  the  de- 
fendant, with  orders  to  forward  them  to  the  bankrupt. 
Messrs.  Wisharts  had  been  employed  by  the  bankrupt  on 
former  occasions  to  forward  wools  bought  in  Scotland  to 
the  bankrupt,  through  the  defendant's  hbuse  at  Hull. 
The  wools  in  question  were  delivered  at  Messrs.  Wisharts 
in  the  month  of  September,  and  by  them  shipped  on  board  . 
The  Pegasus  and  The  John  Watson,  two  vessels  bound  for 
Hull;  ten  bags  were  shipped  on  board  The  Pegasus,  and 
twenty-six  on  board  The  John  Watson,  and  both  parcels 
were  consigned  to  the  defendant.  The  Pegasus  went  into 
dock  at  Hull  at  four  o'clock  on  the  morning  of  the  27th  of 
September;  and  at  seven  o'clock  on  the  same  morning, 
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the  defendant's  porter  came  on  board  to  receive  the  ten  Bxek.  of  PUat, 

1843 
bags  of  wool,  and  part  of  them  were  taken  by  him  from  on 

board  at  ten  o'clock  on  the  same  morning,  and  the  rest 
were  conveyed  by  him  from  the  ship,  between  that  honr 
and  four  o'clock  on  the^  afternoon  on  that  day,  to  the  de- 
fendant's warehouse  at  Hall.  The  John  Watson  arrived 
at  Hull  on  the  3rd  of  October  with  the  twenty-six  bags  on 
board,  and  they  were  delivered  into  the  warehouse  of  the 
defendant  on  the  6th,  7th,  and  8th  of  October. 

The  dates,  as  regards  the  bankruptcy,  were  as  follows : — 
The  fiat  was  bespoken  on  the  24th  of  September,  and  was 
dated  and  issued  on  the  27th;  and  it  was  signed  at  some  time 
between  twelve  at  noon  and  two  o'clock  in  the  afternoon 
of  that  day;  but  it  did  not  appear  in  evidence  when  it  was 
delivered  out  Fiats,  when  signed,  are  not  delivered  out  till 
called  for  at  the  Bankrupt's  Office,  and  sometimes  remain 
there  for  a  week  without  being  called  for.  Acts  of  bank- 
ruptcy were  proved  at  the  trial  to  have  taken  place  on  the 
20th  and  2l8t  of  September,  1841.  The  act  of  bank- 
ruptcy on  which  the  fiat  issued  consisted  of  an  assign- 
ment of  the  bankrupt's  estate,  on  the  22nd  of  September, 
1841,  to  Liebrich,  one  of  the  plaintiffs,  in  trust  for  the 
benefit  of  the  bankrupt's  creditors.  The  plaintiffs  put  in 
an  order  of  admission  of  "  a  notice  dated  the  27th  of  Sep- 
tember, 1841,  signed  by  the  said  Liebrich  for  himself  and 
two  other  trustees,  addressed  to  and  served  on  the  defend- 
ant on  date;"  but  there  was  not  in  any  other  respect 
notice  of  Eastwood's  bankruptcy,  either  to  Elder  or  the  de- 
fendant. Elder  first  heard  in  Scotland  of  Eastwood's  in- 
solvency on  the  2l8t  or  22nd  of  September,  1841,  by  a 
letter  from  the  bankrupt,  and  by  the  same  letter  was 
desired  by  the  bankrupt  to  get  the  goods  in  question,  and 
do  the  best  he  could  to  save  himself.  The  letter  also  gave 
him  authority  to  keep  the  goods,  if  he  could  get  hold  of 
them ;  whereupon  he  went  to  Le]th,  and  finding  the  wool 
had  been  forwarded,  he  proceeded  to  Hull;  and,  on  some 
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Exch,  of  pum,  day  between  the  26th  of  September  and  Ist  of  October, 
he  gave  the  defendant  directions  to  stop  the  wool. 

On  the  19th  of  September,  1841,  there  was  due  from 
Eastwood  to  the  defendant  a  general  balance  for  the  de- 
fendant's charges,  of  the  sum  oi  192/.  10s.  8rf.,  which 
remains  unpaid.  It  appeared,  from  the  defendant's  evi- 
dence before  the  Commissioners  of  Bankrupt,  that  shippers 
Were  in  the  habit  of  consigning  goods  to  him,  with  orders 
to  forward  them  to  the  bankrupt,  which  he  generally  did ; 
that  he  very  seldom  warehoused  the  bankrupt's  goods 
before  forwarding  them;  that  he  claimed  a  lien  on  all 
wools  then  in  his  hands  for  his  general  account,  by  virtue 
of  a  printed  form  or  delivery  order,  delivered  by  him  with 
the  goods  to  the  agent  of  the  vessel  taking  the  goods  from 
Hull;  that,  on  all  occasions  of  sending  wool  to  the  bank- 
rupt, he  delivered  such  printed  form  to  a  Mr.  Marsden, 
the  agent  of  the  carriers  from  Hull  to  Huddersfield.  The 
warehouse  and  wharf  adjoin  each  other,  but  the  wools  in 
question  were  all  put  on  the  wharf,  and  thence  taken  into 
the  warehouse.  No  charge  was  made  by  him,  as  wharf- 
inger, for  placing  the  goods  on  the  wharf,  unless  they  lay 
in  the  warehouse  some  time,  when  he  charged  rent  as  a 
warehouse-keeper.  The  following  is  a  copy  of  the  notice 
contained  in  the  printed  form  or  delivery  order : — ^"AU 
charges  are  expected  to  be  paid  on  or  before  the  delivery 
of  the  goods,  and  all  goods  are  considered  as  general  lien, 
subject  not  only  to  the  freight  thereon,  but  also  to  the 
balance  of  any  former  account  due  from  the  owner  or  con- 
signors." Delivery  orders  containing  the  above  notice 
had  more  than  once  been  seen  in  the  bankrupt's  posses- 
sion long  before  the  bankruptcy ;  and  on  one  occasion  the 
bankrupt  had,  in  his  own  handwriting,  made  an  alteration 
in  the  weights  therein  sCHed.  Beyond  the  192/.  10#.  Sd., 
a  further  sum  was  due  to  the  defendant  for  charges  on  the 
particular  wools  in  question.  Before  the  action,  a  lai^r 
sum  was  tendered  by  jfehe  assignees  to  the  defendant  than 
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was  sufficient  to  cover  any  charges  to  which  he  was  entitled   Bxek.  pfPUas, 

•  ^  1843 

m  respect  of  the  particular  wools  in  question.    There  was  *  ^ 

at  the  same  time  a  demand  and  refusal  of  the  goods.  Bowman 

The  Court  is  to  draw  such  inferences  firom  the  above      Malcolm. 
facts  as  might  be  thought  reasonable. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  in  this  action  entitled  to  recover  the 
value  of  the  wool  in  question,  or  any  part  of  it. 

If  this  Court  should  be  of  opinion  that  they  are  so  en- 
titled to  recover  the  value  of  all  the  wool  in  question,  then 
the  verdict  on  the  third  issue  is  to  stand  for  the  plaintiffs, 
and  the  damages  to  be  430/.  \\s.  2d.  If  they  should  be  of 
opinion  that  they  are  not  so  entitled  to  recover  any  part, 
then  the  verdict  is  to  be  entered  on  that  issue  for  the  de- 
fendant; and  if  they  should  be  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover  in  respect  of  the  ten  bags  only, 
or  of  the  twenty-six  bags  only>  then  the  amount  of  the 
verdict  is  to  be  reduced  in  proportion. 

Ckasby,  for  the  plaintiffs. — ^The  plaintiffs  are  entitled  to 
recover  the  value  of  the  whole  thirty-six  bags  of  wool.  It 
is  clear  that  the  property  in  the  whole  was  vested  in  the 
bankrupt  by  the  contract  of  sale  before  the  bankruptcy 
and  nothing  subsequently  occurred  to  devest  it  out  of  him, 
or  to  give  any  other  person  a  right  to  hold  it  as  against 
him.  But  it  is  said  that  the  defendant  has  a  right  to 
retain  the  goods,  either  for  his  general  lien — which,  how- 
ever) he  could  not  do  without  possession  —or  by  reason  of 
a  right  in  Elder,  in  the  nature  of  a  right  of  stoppage  in 
transitu,  which  it  is  said  he  has  exercised,  so  as  to  prevent 
the  assignees  from  claiming  the  goods.  But  Elder  has  no 
such  right.  The  fact  of  his  paying  for  the  wool  as  agent 
for  the  defendant  could  give  }jfm  no  right  whatever.  He 
is  not  in  the  situation  of  an  unpaid  vendor.  [Parke,  B. — 
Besides,  his  advances  were  repaid  by  other  bills  of  the 
bankrupt,  which  were  running  at  the  time  of  the  bank- 
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Bx€k,  of  Pieat,  ruptcj,  and  therefore  prini&  facie  amounted  to  payment.] 
That  is  so.  It  is  said,  however^  that  Elder  had  such  right 
under  the  bankrupt's  letter  to  him  of  the  21st  or  22nd  of 
September,  in  which  he  desired  him  to  get  the  goods,  and 
do  the  best  he  could  to  save  himself.  But  a  mere  authority 
of  that  kind,  by  a  communication  thus  voluntarily  made, 
could  not  re- vest  the  property;  besides,  it  was  written, 
and  probably  received  by  Elder,  after  an  act  of  bankruptcy 
committed.  It  could  then  have  no  effect  to  give  any  rights 
as  against  the  other  creditors.  If  the  property  in  the 
goods  had  been  transferred  by  such  an  act,  it  would  have 
been  in  itself  an  act  of  bankruptcy.  [Parke,  B. — Even  if 
it  could  be  said  to  operate  as  an  assignment,  before  Elder 
got  possession  of  the  goods,  there  is  strong  evidence  to 
shew  that  it  was  fraudulent,  as  being  in  contemplation  of 
bankruptcy,  and  so  to  avoid  it.  If,  on  the  other  hand, 
it  operated  as  an  assignment  only  from  the  time  of  the 
actual  seizure  of  the  goods  by  Elder,  there  is  no  evidence 
when  that  was.]  But,  further,  it  does  not  amount  to  an 
mssignment  at  all;  it  is  a  mere  authorily  to  the  party  to  get 
possession  if  he  can. 

Next,  supposing  the  defendant  to  have  a  lien  for  wharf- 
age, at  all  events  he  could  have  no  general  lien  as  to  those 
twenty-six  bags  which  came  into  his  possession  after  the 
fiat,  because  they  were  not  then  the  bankrupt's  goods. 
Neither  has  he  any  such  claim  as  to  the  other  ten.  It 
may  be  admitted  that  a  wharfinger  has  a  general  lien  for 
wharfage :  Mucklow  v.  Mangles  (a).  But  this  is  the  case  of 
goods  which  came  into  the  possession  of  the  defendant 
after  the  bankruptcy  and  before  the  fiat,  and  it  is  sub- 
mitted that  such  a  transaction  is  not  within  the  stat.  2  &  3 
Vict.  c.  29,  and  that  that  statute  would  not  operate  to 
give  the  defendant  the  right  for  which  he  contends.  Be- 
fore that  act  it  is  clear  he  could  not  claim  it,  by  reason  of 

(a)  1  Taunt.  218. 
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tbe  doctrine  of  relation ;  not  even  in  the  case  of  a  specific  Bxek,  of  PUtu, 

1040 
lien,  Copland Y.  Stein  [a),  Hovill  v.  Lethwaite  (A) .    Then  the  * 

words  of  the  statute  are,  that ''  all  contracts,  dealings,  and 
transactions,  by  and  with  any  bankrupt,  really  and  bon& 
fide  made  and  entered  into  before  the  date  and  issuing  of 
the  fiat,  shall  be  deemed  to  be  valid,''  &c.,  not  without  any 
prior  act  of  bankruptcy.  And  the  question  is,  does  this 
enactment  make  any  difference  in  the  law,  in  the  case  of  a 
general  lien  ?  Its  words,  no  doubt,  would  include  the  case  of 
a  specific  lien  for  the  charges  on  the  particular  goods,  be- 
cause that  exists  by  the  actual  contract  between  the  parties ; 
but  it  was  only  intended  to  protect  actual  dealings,  which 
conf(Sr  specific  and  actual  rights.  [Parke,  B. — ^The  claim 
of  a  general  lien  does  confer  an  actual  right ;  the  goods  re* 
main  pledged  for  the  whole  balance.]  But  the  parties  enter 
into  no  new  contract,  and  create  no  new  consideration  for 
that  debt.  The  statute  was  intended  to  protect  the  deal- 
ing or  contract  itself.  [Rolfe,  B. — Is  not  each  particular 
receipt  of  goods  subject  to  a  general  lien,  the  same  for  this 
purpose  as  if  there  were  a  lien  by  actual  agreement  in 
each  particular  case?]  General  liens  are  not  favoured  by 
the  law,  and  are  therefore  not  to  be  construed  as  being 
within  an  act  of  Parliament,  except  by  clear  words.  When 
a  party  incurs  charges  in  respect  of  particular  goods,  that 
is  a  part  of  the  dealing  itself;  but  the  option  to  exercise 
a  general  lien  is  no  dealing  or  transaction  made  and  entered 
into  between  the  parties.  In  Turqtumd  v.  Vanderplank{c), 
Alderson,  B.,  expressed  an  opinion  that  a  payment  by  the 
bankrupt  was  not  a  dealing  or  transaction  within  the  act. 
The  intention  of  the  legislature  was,  that,  in  their  actual 
dealings  inter  se,  the  parties  should  be  protected  if  they 
had  no  notice  of  the  act  of  bankruptcy. 

But,  further,  it  does  not  sufl5ciently  appear  from  the 
evidence  that  any  of  the  goods  were  in  the  possession  of 

(ays  T.  R.  199.  (6)  5  Esp.  158.  (e)  10  M.  &  W.  180. 


r. 
Malcolm. 
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Btek.  cf  PU€»,  the  defendant  before  the  issaing  of  the  fiat.     It  appears 
^  ^     that  *'  part  of  them''  were  delivered  to  him  before  twelve 

Bowif  AH  o'clock  on  the  27th  of  September,  but  it  is  not  shewn  how 
much.  \_Parkef  B. — The  goods  are  found  to  have  been  in 
bags,  therefore  he  must  have  taken  one  bag.]  Again,  it 
does  not  satisfactorily  appear,  from  the  fiu^  stated,  thaf  the 
defendant  was  entitled  to  any  general  lien,  either  from  the 
nature  of  his  charges,  or  by  actual  contract.  It  is  rested 
on  two  grounds :  first,  his  being  a  wharfinger;  and,  second- 
ly, the  supposed  contract  arising  out  of  the  notice  con- 
tained in  the  delivery  order.  Now  the  former  cannot  give 
him  a  general  lien  for  matters  not  connected  with  his  trade 
of  a  wharfinger.  As  to  the  bankrupt  he  was  a  shipping 
agent,  his  practice  being  merely  to  transship  and  forward 
the  goods,  unless  he  had  special  orders  to  the  contrary. 
His  claim  is  not  for  wharfage^  properly  so  called.  And 
the  notice  in  the  delivery  order  is  of  too  vague  a  nature  to 
create  a  general  lien  in  &vour  of  the  defendant :  besides, 
the  custody  of  it  was  not  in  the  bankrupt,  but  in  Mars- 
den  ;  although  it  certainly  appeared  that  on  some  occasions 
such  delivery  orders  had  come  into  the  bankrupt's  pos- 
session, but  for  a  particular  purpose,  and  almost  accident- 
ally as  it  were,  long  before  the  bankruptcy.  It  must 
operate  as  a  contract  by  being  supposed  to  be  a  document 
which  the  party  is  interested  in,  and  therefore  reads; 
whereas  this  is  Marsden's  document,  who  had  daims  for 
freight  against  the  defendant.  The  proper  place  for  a 
claim  of  a  general  lien  is  in  the  debtor  and  creditor  ac- 
counts between  the  parties.  The  carriers  take  the  goods 
from  the  defendant,  and  this  is  /Aetr  authority ;  it  is  they 
who  say  they  will  not  deliver  the  goods  without  payment 
of  charges,  and  of  the  general  balance  of  account.  The 
bankrupt  would  construe  it  as  a  notice  from  Marsden, 
not  from  the  defendant. 

J.  Henderson,  contrii. — First,  the  plaintiflfs  are  not  en- 
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titled  to  the  possession  of  any  of  these  goods.    A  valid  Bgrh.  nf  PieaM, 
transaction  bad  been  entered  into  between  the  bankrupt  * 

and  Elder,  for  a  sufficient  consideration,  before  the  fiat, 
which  entitled  Elder  to  get  possession  of  and  retain  the 
goods.  The  party  who  agreed  to  buy  them  authorized  the 
party  who  had  agreed  to  pay  fir  them  to  keep  them,  in 
order  to  secure  himself.  This  being  done  without  firaud, 
upon  a  good  precedent  consideration,  and  before  the  rights 
of  third  parties  had  intervened,  the  assignees  under  the 
subsequent  fiat  could  not  entitle  themselves  to  the  posses- 
sion of  the  goods  without  payment  of  Elder's  debt.  AU 
km  V.  Barwiek  {a).  In  SaUe  v.  Held  (&),  it  was  held,  that 
the  property  in  goods,  bought  by  an  agent  for  the  vendee, 
and  delivered  by  him  to  the  vendee's  packer,  in  whose 
hands  they  were  attached  by  the  vendee's  creditors,  re- 
vested in  the  vendor,  so  as  to  avoid  the  attachment,  by 
the  vendee's  having  countermanded  the  purchase  by  a  let- 
ter to  his  agent,  dated  before  such  delivery,  though  not 
received  by  the  agent  until  afterwards,  the  vendor  assent- 
ing to  take  back  the  goods.  Bartram  v.  Farebrother  (c), 
Bailey  v.  CtUverwell  {d),  and  Feize  v.  fFray  (e)  are  addi- 
tional authorities  to  illustrate  the.  principle  which  governs 
the  present  case ;  namely,  that  where,  without  fraud,  and 
before  such  receipt  of  the  goods  by  the  vendee  as  would 
prevent  a  stoppage  in  transitu,  he  countermands  the  de- 
livery to  him,  and  the  other  party  assents  thereto,  that 
re- vests  the  property  in  the  latter,  and  entitles  him  to  retain 
the  goods  upon  the  bankruptcy  of  the  vendee.  And  Hawkes 
V.  Dunn  (/)  shews  that  an  agent  of  a  bankrupt  vendee, 
who  has  made  himself  responsible  for  the  price  of  goods, 
may  stop  them  in  transitu  equally  with  an  unpaid  vendor. 
[Parke,  B. — You  say  Elder  is  in  the  same  situation  as  an 

(a)  1  Str.  165.  (d)  8  B.  &  Cr.  448 ;  2  Man.  & 

(6)5T.  R.211.  R.  564. 

(c)  4  Bing.  579;  1   M.  &  P.  (e)  3  Eaat,  93. 

515.  (/)1C.&J.519. 
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Exeh.  of  Pleas,  unpaid  vendor;  but  he  is  rather  in  the  situation  of  a  paid 
1843^  vendor;  he  has  discounted  the  bills  given  for  the  price^ 
and  is  paid  by  other  bills  which  are  running  at  the  time  of 
the  bankruptcy.]  He  is  paid  by  the  bills  of  an  insolvent, 
which  are  dishonoured,  and  for  the  amount  of  which  he  is 
liable.  It  was  both  legal  and  honest  in  the  bankrupt  to 
return  the  goods  to  the  person  who  had  paid  for  them. 
\Parke,  B. — This  is  not  a  case  in  which  the  agent  has  pur- 
chased the  goods  on  his  own  credit ;  the  utmost  is,  that 
Elder  lent  the  bankrupt  money  to  pay  for  them,  and  the 
bankrupt  gave  him  bills  for  the  money.  Elder  had  no  inter- 
est at  all  in  the  goods.]  The  transaction  amounts  to  this — 
the  bankrupt  says,  "  I  have  sent  you  bills  worth  nothing ; 
take  possession  of  the  goods  and  pay  yourself  There  is 
nothing  to  shew  that  it  was  in  the  nature  of  a  firaudulent 
preference.  The  effect  of  it  was  to  invest  Elder  with  a 
right  to  take  the  goods  for  his  own  security,  to  which  he 
assented.  [Parke,  B. — If  it  operated  as  a  present  assign- 
ment, it  is  a  fraud  on  the  bankrupt  law,  and  if  not,  then 
he  had  no  possession  before  the  bankruptcy.]  The  posses- 
sion of  a  part  of  the  goods  was  in  law  a  taking  possession 
of  the  whole ;  the  defendant  had  a  dominion  over  the  cargo 
as  soon  as  he  took  possession  of  a  part.  [Parke,  B.— Not 
so :  this  is  no  question  of  stoppage  in  transitu,  but  whe- 
ther the  defendant  had  possession,  so  that  his  general  lien 
will  attach.  Could  not  the  shipowner  require  payment  of 
the  freight,  and  insist  upon  his  lien  as  to  each  bag  until  it 
was  over  the  ship's  side?  The  only  question  is,  whether 
the  defendant  has  any  general  lien.]  The  printed  notice 
shews  the  terms  on  which  the  bankrupt  and  the  defendant 
had  dealt  in  this  respect  long  before  the  bankruptcy,  and 
is  sufficient  to  establish  the  claim  of  lien.  The  defendant 
thereby  gives  notice,  that  he  does  not  part  with  the  goods 
until  his  charges  are  paid.  [Parke,  B. — He  does  part  with 
them,  and  at  the  same  time  gives  notice  that  he  will  not 
part  with  them  till  his  charges  are  paid.]     He  declares 
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thereby  what  are  his  terms  of  business^  and  it  is  shewn  Bxch.  rf  Pfea», 
that  the  bankrupt  knew  them.     It  is  the  same  as  if  it  had     .    ^^^'  ^ 
been  said  in  the  bankrupt's  presence,  that  such  were  the      Bowman 
terms  of  his  dealing.  K  then  a  general  lien  be  established,      malcolm. 
it  follows,  by  legal  construction^  that  on  every  deposit  of 
goods  there  is  a  renewed  contract  for  a  particular  lien. 
The  receipt  of  the  goods  is  a  dealing,  and  a  transaction:  it 
creates  also  a  contract  for  the  lien. 

.  Cleasby,  in  reply,  was  desired  by  the  Court  to  confine 
himself  to  the  latter  question,  as  to  the  defendant's  lien. — 
The  notice  is  rather  to  be  considered  as  a  notice  £rom 
Marsden  to  the  bankrupt.  It  is  an  authority  to  Marsden 
to  deliver  to  the  bankrupt,  defining  the  terms  of  such  de- 
livery. The  carriers  are  the  persons  to  receive  the  freight; 
none  could  be  due  to  the  defendant.  It  is  in  effect  a 
notice  from  Marsden  of  the  terms  on  which  he  undertakes 
to  carry  and  deliver.  If  it  be  an  authority  to  the  ware- 
house-keeper, it  ought  to  be  in  his  hands. 

Parke,  B. — I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  recover  the  value  of  the  whole  of  these  goods. 
There  is  no  doubt  that  they  were  the  property  of  the  bank- 
rupt at  the  time  of  the  bankruptcy.  Then  Elder  has  no 
title  to  them;  because  he  was  not  originally  the  purchaser, 
but  only  advanced  money  to  the  bankrupt  to  pay  for  them, 
whereby  he  acquired  no  lien  or  title.  Nor  could  he  ac- 
quire any  by  what  occurred  afterwards — ^by  a  letter  writ- 
ten, we  know  not  whether  before  or  after  the  bankruptcy, 
or  whether  with  or  without  notice.  In  order  to  bring 
himself  within  the  protection  of  the  Bankrupt  Act,  he  ought 
to  shew  when  the  authority  was  given,  and  that  he  had  no 
notice  of  the  bankruptcy:  Pearson  y.  Graham  {a).  But, 
passing  by  that  objection,  even  if  the  letter  of  the  bank- 
rupt could  be  held  to  amount  to  an  assignment  of  the 

(a)  6  Ad.  &  E.  899;  2  Nev.  &  P.  636. 
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Eseh.  of  Pleat,  goods  to  Elder,  it  is  a  fraudulent  preference  of  a  particular 
creditor,  for  Elder  merely  stood  in  the  relation  of  a  credi* 
tor  for'the  money  he  had  advanced  to  the  bankrupt,  and 
had  no  title  to  the  specific  goods.  Besides,  it  appears  that 
he  had  been  paid  by  bills,  which  were  running  at  the  time 
of  the  bankruptcy.  The  real  meaning  of  the  letter  is 
merely  this — '^  I  am  insolvent,  and  you  may  get  the  goods 
if  you  can/'  At  all  events,  Elder  had  no  title  under  it  un- 
til actual  seizure,  and  no  seizure  is  shewn  to  have  been 
made  before  the  fiat.  In  every  way,  therefore,  the  title  of 
Elder  is  out  of  the  case,  and  the  plaintifiB  are  entitled  to 
recover,  unless  the  defendant  can  bring  himself  within  the 
.Stat.  2  &  3  Vict.  c.  29.  [His  Lordship  read  the  words  of 
that  act.]  He  must  therefore  shew,  that  the  transaction 
occurred  before  the  date  and  issuing  of  the  fiat,  that  is  to 
say,  that  he  had  a  title  before  twelve  o'clock  on  the  27th 
of  September.  Now  it  appears  that  he  possessed  himself 
of  part  of  the  goods  at  ten  o'clock  on  that  day,  but  of 
how  much  is  left  in  uncertainty;  and  as  it  is  for  him  to  shew 
how  much,  he  is  entitled  to  one  bag  only,  supposing  he  has 
shewn  himself  entitled  to  any.  But  it  does  not  appear  that 
any  part  of  his  claim  is  for  wharfage.  As  a  shipping  agent, 
or  warehouse-keeper,  he  could  have  no  general  lien  unless  by 
contract.  He  is  therefore  to  shew,  that,  by  contract  either 
express  or  implied,  he  was  entitled,  before  twelve  o'clock 
on  the  27th  of  September,  to  a  general  lien.  I  certainly 
am  strongly  disposed  to  think,  that,  if  he  shewed  that  by 
good  evidence,  the  case  is  within  the  act  of  Parliament :  it 
seems  to  me  that  it  applies  to  all  contracts,  either  express 
or  implied,  made  between  the  parties.  But  we  are  to  say 
whether  the  defendant  has  shewn  in  point  of  fact  that  he 
had  such  a  lien,  either  by  the  usage  of  trade  or  by  contract. 
There  is  no  evidence  of  usage ;  the  question  depends,  there- 
fore, on  the  construction  of  the  printed  notice;  and  that  is 
left  in  such  obscurity,  that  I  cannot  say  I  am  satisfied  that 
the  defendant  has  thereby  established  his  claim.    The  qucs- 
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tion  exists  only  as  to  one  bag;  and  I  cannot  say  there  is  Bxch.  o/pieaf, 

satisfactory  evidence  of  a  claim  of  lien  as  to  that.     We  can-  vjf^fl^ 

not  tell  for  what  purpose  the  notice  was  made  out,  or  Bowman 

delivered  to  the  carrier.  Malcolm. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


Beck  v,  Beverly.  june  23. 

Assumpsit    on  a  Wll  of  exchange  for  £10,  dated  in  reciting  a 
14th  Fehruary,  1840,  drawn  by  one  James  Appleton  on  piSg"  the 
and  accepted  by  the  defendant,  payable  six  weeks  after  ^'l*'**  °^  *^ 
date  to  the  order  of  Appleton,  indorsed  by  him  to  H.  Lin-  tuted,  though 
dus,  and  by  him  to  the  plaintiff.     Plea,  that  the  said  bill  verai™ihe7fub- 
of  exchange  was  made  and  drawn  by  the  said  J.  Appleton  {^Vd"' th "  to 
upon  and  accepted  by  the  defendant,  in  respect  of  a  debt  ^^^^^  t>>« 

«  /i.  .,        /i.,  1  .,  pJeadlngrclatei. 

or  sum  of  money  due  from  the  defendant  to  the  said     The  dis. 
J.  Appleton  before  the  time  of  his,  the  defendant's,  dis-  ?nM'l7enfd*ebtor 
charge  from  prison  by  the  Court  for  the  Relief  of  Insolvent  feg"ct  of  which 
Debtors  in  England,  as  thereinafter  mentioned,  whereof  he  has  accepted 
the  plaintiff,  before  and  at  the  time  when  the  said  H.  change  is  no 
Lindus  indorsed  the  said  bill  of  exchange  to  him,  had  fhrwiilnthr 
notice:  and  that  the  defendant  afterwards,  and  after  the  !»*"*«  of  a  third 

person,  unlesa 

accepting  of  the  said  bill  of  excha^nge^  to  wit,  on  the  3rd  the  holder's 
day  of  March,  1841,  by  an  order  made  by  the  Court  for  "eVTed  in\h"e 
the  Relief  of  Insolvent  Debtors  in  England,  held  at  the  ^^^^tia'theie- 
city  of  Durham,  he,  the  defendant,  being  then  an  insolvent  '» ^^^^  *»«  »• 

11.  -I  1  •  '        1  1      i»  unknown,  pur- 

debtor  m  custody,  and  a  pnsoner  m  the  county  gaol  of  suant  to  the 
Durham  aforesaid,  was  duly  discharged  according  to  a  cer-  yf^t.  c.  no 
tain  act  of  Parliament  made  and  passed  in  the  second  year  '*  ^^' 
of  our  sovereign  lady  the  now  Queen,  intituled,  among 
other  things,  **  An  Act  for  amending  the  Laws  for  the 
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said  debt  in  respect  whereof  the  said  bill  of  exchange  was 
so  accepted  by  him  as  aforesaid,  and  that  the  aforesaid  dis- 
charge still  remains  in  full  force  and  eflfect. — ^Verification. 
Special  demurrer,  on  the  following  grounds : — ^That  it 
does  not  appear  by  the  plea  that  the  defendant  was  by  the 
said  order  discharged  from  the  bill  of  exchange  in  the  de- 
claration mentioned,  or  from  the  causes  of  action  in  respect 
thereof,  or  from  the  monies  due  thereon ;  and  although  he 
may  have  been  discharged  from  the  debt  in  respect  whereof 
the  bill  of  exchange  was  accepted,  it  does  not  follow  that 
he  was  also  discharged  from  the  bill  of  exchange :  that  it 
does  not  appear  by  the  plea  that  the  defendant  was  dis- 
charged by  the  order  of  adjudication  made  in  that  behalf; 
that  there  is  no  such  act  of  Parliament  as  in  the  plea  sup- 
posed, and  which  is  intitled  as  therein  mentioned;  that 
it  does  not  appear  that  the  defendant  was  a  prisoner  in 
actual  custody  within  the  walls  of  a  prison  on  process  for 
debt,  or  that  he  petitioned  the  said  Court  for  his  dis- 
charge from  such  custody,  or  filed  any  schedule  in  the  said 
Court  according  to  the  statute,  or  described  therein  the 
holder  of  the  said  bill  of  exchange,  or  set  forth  the  bill; 
and  that,  although  the  plea  is  pleaded  in  bar  of  the  whole 
action,  it  does  not  appear  thereby  that  the  said  order  was 
made,  or  that  the  defendant  was  discharged,  before  the 
commencement  of  this  suit. — Joinder  in  demurrer. 

Hvmfrey^  in  support  of  the  demurrer.  —  This  plea  is 
clearly  bad.  First,  the  defendant  is  not  discharged  from 
the  bill  of  exchange  (although  he  may  be  from  the  debt 
in  respect  of  which  it  was  accepted)  unless  it  was  inserted 
in  his  schedule,  and  there  was  notice  to  the  holder,  or  an 
allegation  that  the  holder  was  not  known.  Secondly,  the 
plea  does  not  state  that  he  was  discharged  before  the  com- 
mencement of  this  action.  Thirdly,  it  does  not  state  in 
express  terms  that  he  was  discharged  by  the  order  of 
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adjudication  according  to  the  stat.  1  &  2  Vict.  c.  110,  s.  75.  Egek.  •/  Pieaf, 

Fourthly,  that  statute  is  not  properly  recited  in  the  plea. 

Ita  title  is  not,  as  there  stated,  "  among  other  things^  an 

Act  for  the  Relief  of  Insolvent  Debtors  in  England  f  but 

its  other  objects  are  stated  fully  in  the  title.    Besides,  it 

ought  to  have  been  alleged  to  have  been  passed,  not  in  the 

second  year  of  the  Queen's  reign,  but  ''  in  the  session  of 

Parliament  holden  in  the  first  and  second  years"  of  her 

reign :  Rex  v.  Biers  (a). 

Inge,  contr^. — ^With  respect  to  the  last  objection,  the 
statute  is  properly  described  as  having  been  passed  in  the 
second  year  of  the  Queen's  reign.  Bex  v.  Biere  is  distin- 
guishable, because  there  the  statute  was  pleaded  as  having 
been  passed  ''  in  the  second  and  third  years''  of  the  reign, 
which  could  not  be.  It  is  a  statute  from  the  time  of  its 
receiving  the  royal  assent,  which  in  this  case  was  in  the 
second  year  of  the  reign.  Nutt  v.  Stedman  (6).  Secondly, 
the  title  of  the  act  is  properly  recited.  Its  title  is  three- 
fold, and  is  to  be  applied  reddendo  singula  singulis.  Each 
part  of  the  title  has  relation  to  a  different  portion  of  the 
statute.  [Parke,  B. — ^But  in  pleading,  you  must  recite  the 
title  altogether.  Besides,  the  plea  is  bad  in  substance, 
because  it  is  pleaded  only  that  the  defendant  was  dis- 
charged as  to  the  original  debt ;  that  is  no  discharge  as  to 
the  bill,  in  the  hands  of  a  different  holder.]  In  BoydeUj. 
Champneye  (c),  it  was  held  that  an  insolvent  debtor,  who 
inserts  in  his  schedule  the  name  of  the  holder  of  a  bill  of 
exchange,  on  which  he  is  liable,  or  gives  such  other  descrip- 
tion of  it  as  ratifies  the  statute,  is  discharged  as  to  all  the 
parties  to  the  bill,  though  not  named  in  the  schedule,  and 
also  as  to  the  original  debt  for  which  he  was  a  security. 
Parke,  B.,  there  cited  Beeves  v.  Lambert  (d),  in  which  it  was 

(a)  1  Ad.  8e  E.  327 ;  3  Ncv.  &  (c)  2  M.  &  W.  433. 

M.  475.  (d)  4  B.  &  Cr.  214. 

(&)  Fortesc.  372. 
VOL.  XI.  K  K  K  M.  W. 
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original  debt  in  his  schedule,  and  he  is  discharged  by  force 

of  the  Insolyent  Act  as  to  that  debt,  and  being  discharged 
as  to  that  debt,  he  is  discharged  from  any  claim  arising  by 
reason  of  a  security  given  for  that  debt/'  And  the  learned 
Judge  adds,  '^  K  the  insolrent  were  not  discharged  as  to 
the  debt  itself,  it  would  be  an  exceedingly  hard  case  upon 
him,  because,  as  to  debts  secured  by  negotiable  instru*^ 
ments,  he  would  never  be  free  from  liability.  [Parke,  B. 
— ^That  case  applies  where  the  bill  is  inserted  in  the  sche- 
dule; here  the  defendant  pleads  that  the  original  debt, 
not  the  bill  of  exchange,  was  inserted  in  the  schedule. 
There  the  instrument  was  properly  inserted  in  the  schedule^ 
and  the  statute  provides  expressly  for  that  case  by  the 
75th  section ;  here  it  was  not.]  The  91st  section  of  the 
act  provides  that  the  discharge  may  be  pleaded  gene- 
rally. 

Parke,  B. — I  am  of  opinion  that  this  plea  is  bad  in 
form,  on  the  ground  assigned  as  cause  of  demurrer,  that  it 
does  not  recite  the  act  of  Parliament  correctly;  and  also 
in  substance,  on  the  ground  that  a  discharge  from  the  on- 
ginal  debt  is  no  discharge  as  to  the  bill,  which  is  in  the 
hands  of  a  third  person.  The  proper  course  is  to  insert 
the  holder's  name  in  the  schedule,  or  to  state  that  he  is 
not  known ;  otherwise  it  is  no  discharge  as  against  the 
holder. 

GuRNEY,  B.,  and  Rolpe,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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Exch,  of  Pleat, 
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Hannuic  v.  Goldner. 


June  23. 


ixSSUMPSIT. — ^The  first  count  of  the  declaration  stated,  a  count  in  as. 
that  heretofore,  to  wit,  on  the  first  day  of  December,  1888,  "Sf  fn  SnT^' 
in  consideration  that  the  plaintiff,  at  the  request  of  the  f^rlahitiff^t 
defendant,  would  purchase  divers,  to  wit,  15  shares  of  and  the  defendant's 
in  a  certain  public  foreign  undertaking,  called  the  Bank  of  pu^rchase^er- 
Belgium,  at  the  price,  to  wit,  of  58/.  15$.  per  share,  the  a*fortign"n!! 
defendant  promised  the  plaintiff  that  he  the  defendant  dertaking,  caiu 

,  .,    1  ,  «       1       ed  the  Bank  of 

would,  upon  request,  accept  the  said  shares,  and  pay  for  the  Belgium,  at  a 
same  the  money  for  which  the  plaintiff  should  have  so  share,?he  de!' 
purchased  the  same.     The  declaration  then  averred,  that  ^?  eTthe' uin- 
whereas  the  plaintiff,  relying  upon  the  said  promise,  did  tiff  that  he 

would*  upon 

afterwards,  to  wit,  on  &c.,  purchase  the  said  shares  at  and  request,  accept 
for  the  said  price  (amounting  to  £660);  nevertheless  the  payforThem. 
defendant  did  not  nor  would  then  or  ever  accept  the  said  ^^^  ^°J*"!J*1®" 

*  averred,  that 

shares,  or  pay  for  the  same  the  money  for  which  the  plain*  the  plaintiff, 
tiff  had  so  purchased  the  same,  or  any  part  thereof,  although  the  defendant's 
the  defendant  was  afterwards,  to  wit,  on  fee,  and  oftentimes  afte™  wdJ!*to 
afterwards,  requested  so  to  do  by  the  plaintiff,  but  the  de-  ^^^*  °^  ^<^*« 

'       ^  .^  r  7  purchase  the 

fendant  hath  hitherto  refused  and  still  doth  refuse  so  to  do ;  said  shares  at 
and  thereby  the  plaintiff  was  then,  to  wit,  on  &c.,  obliged  to  nevertbefe^r' 
pay  to  Mr.  Falcon,  namely,  the  person  from  whom  he  pur-  ^^*  nofn^* 

would  accept 
them,  or  pay  for  them  the  money  for  which  the  plaintiff  had  so  purchased  the  same,  although 
often  requested  so  to  do  by  the  plaintiff,  and  thereby  the  plaintiff  was  obliged  to  pay  to  F.,  the 
person  from  whom  he  purchased  the  shares,  the  money  he  was  liable  to  pay  him  by  reason  of 
such  purchase. 

Semble,  that  whether  the  count  imported  that  the  plaintiff  was  to  purchase  the  shares  from  F., 
and  afterwards  sell  them  to  the  defendant,  or  that  he  was  to  purchase  them  from  F.  as  agent  for 
the  defendant,  it  was  bad  in  substance,  for  want  of  an  allegation  of  readiness  and  willingness, 
either  in  the  plaintiff  or  in  F.,  to  deliver  them  to  the  defendant. 

To  this  count  the  defendant  pleaded — 1.  That  the  contract  was  made  in  France,  the  plaintiff 
and  defendant  residing  therein;  that,  by  the  law  of  France,  a  person  who  has  neither  the  pro- 
perty, nor  the  actual  nor  constructive  possession  of  a  thing,  cannot  sell  it;  and  that  the  said 
shares  were  at  the  time  when  &c.,  the  property  of  F.,  held  by  him  in  his  own  right,  and  not  the 
property,  nor  in  the  actual  nor  constructive  possession  of  the  plaintiff.  2.  That  the  contract 
was  made  in  France,  &c  ;  that,  by  the  law  of  France,  all  wagers  are  void ;  and  that  the  contract 
was  made  by  the  plaintiff  and  defendant  as  in  the  declaration  stated,  for  the  purpose  of  evading 
the  law  of  France,  and  to  give  it  the  colour  of  a  boni  fide  and  legal  transaction,  whereas,  in 
fact,  it  was  a  wager  made  on  the  price  of  certain  public  securities  on  a  future  day. 

Held,  on  special  demurrer,  that  these  pleas  were  bad,  as  amounting  to  the  general  issue. 

K  K  K   2 


850  CASES   IN    THE   EXCHEQUER^ 

EMh,  of  Pleas,  chased  the  said  shares^  the  sum  of  £660,  being  money 


1843. 


which  the  plaintiff  was  then  liable  to  pay  to  the  said  Mr. 
Falcon,  by  reason  of  such  purchase. — There  were  also 
counts  for  money  paid,  work  and  labour,  interest,  and  on 
an  account  stated. 

Third  plea  (to  the  first  count),  that  the  contract  therein 
alleged  was  made  and  entered  into  in  parts  beyond  the 
seas,  to  wit,  at  Paris,  in  the  kingdom  of  France,  they,  the 
plaintiff  and  the  defendant,  then  respectively  being  and  re- 
siding therein,  and  subject  to  the  laws  thereof;  in  which 
said  kingdom  the  law  then  was  and  from  thence  hitherto 
hath  been  and  still  is  this,  to  wit,  that  a  person  who  has 
neither  the  property  nor  the  actual  nor  constructive  pos- 
session of  a  thing  cannot  sell  it ;  and  the  defendant  saith 
that  at  the  said  time  when,  &c.,  in  the  first  count  men- 
tioned, the  said  shares  were  the  property  of  the  said  Mr. 
Falcon,  and  held  and  enjoyed  by  him  in  his  own  right,  and 
for  his  own  benefit,  and  not  the  property  of,  nor  in  the  actual 
nor  constructive  possession  of,  the  plaintiff. — ^Verification. 

The  fourth  plea,  (to  the  first  count),  after  the  same  pre- 
fatory averments,  alleged,  that  by  the  law  of  France  all 
wagers  are  null  and  void,  and  that  the  contract  was  made 
and  entered  into  by  the  plaintiff  and  defendant  in  manner 
and  form  as  in  the  first  count  mentioned,  with  the  sole 
purpose  of  avoiding  the  laws  of  the  said  kingdom,  and  to 
give  it  the  colour  and  appearance  of  a  bon&  fide  and  legal 
transaction,  whereas,  in  fact,  it  was  a  wager  made  upon  the 
price  of  certain  public  securities  of  the  kingdom  of  Belgium 
on  a  certain  day  then  to  come,  to  wit,  the  31st  December 
then  next  following. — ^Verification. 

The  fifth  and  sixth  pleas  to  the  second  and  subsequent 
counts  of  the  declaration,  after  averments  of  the  identity  of 
the  causes  of  action  in  those  counts  mentioned  with  that 
arising  out  of  the  contract  alleged  in  the  first  count,  set 
forth,  by  way  of  defence  to  those  counts,  the  same  facts  as 
the  third  and  fourth  pleas  respectively  to  the  first  count. 
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To  all  these  pleas  the  plaintiff  demurred  speciallyi  on  the  Bxek.  0/  PUat, 
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following  grounds.  To  the  third  plea: — ^that  it  appears 
on  the  face  of  the  plea  that  the  contract  in  the  first  count  Hannuic 
mentioned  is  legale  according  to  the  law  of  France^  as  set  goldnbe. 
forth  in  the  plea^  and  that  the  plea  is  therefore  bad  in  sub- 
stance. That  it  is  nevertheless  bad  in  point  of  form^  on 
these  grounds;  first,  that  it  is  uncertain  whether  the  term 
''property/'  used  in  the  plea,  means  property  according  to 
the  law  of  England,  or  according  to  the  law  of  France; 
Sndly,  assuming  that  it  means  property  according  to  the 
law  of  France,  that  the  plea  should  have  set  forth  what 
the  rules  of  that  law  are,  which  determine  property  such 
as  that  mentioned  in  the  first  count ;  Srdly,  that  the  plea 
is  uncertain,  in  not  stating  the  day  and  year,  and  exact 
time,  when  the  shares  were  in  the  actual  or  constructive 
ownership  of  Mr.  Falcon. 

To  the  fourth  plea;  that  it  is  bad  in  substance,  inas* 
much  as  it  shews  only  matter  which,  according  to  the  law 
of  France,  avoids  wagers,  whereas  the  contract  declared  on 
is  not  a  wager.  That  it  is  also  bad  in  form,  for  these  rea- 
sons : — 1st,  that  it  does  not  shew  the  contract  mentioned 
in  the  first  count  is  a  wager;  2ndly,  that  the  allegation, 
that  the  contract  is  a  wager,  is  repugnant  to  the  admission 
in  the  plea,  that  the  contract  was  made  in  manner  and 
form  as  in  the  first  count  is  alleged ;  3rdly,  that  the  plea 
amounts  to  the  general  issue. 

The  causes  of  demurrer  to  the  fifth  plea  were  the  same 
as  to  the  third,  with  this  additional  point,  that  the  fifth 
plea  amounts  to  the  general  issue  to  the  third  count  of  the 
declaration.  And  to  the  sixth  plea,  the  causes  of  demurrer 
were  the  same  as  to  the  fourth. 

Joinders  in  demurrer. 

The  defendant  also  stated  the  following  points  for  argu- 
ment : — The  defendant  will  contend  that  the  first  count  of 
the  declaration  is  bad ;  1st,  because  the  request  to  accept 
or  pay  for  the  shares  is  not  alleged  to  be  made  upon  the 
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fourth  plea  is,  that  enough  is  not  stated  in  it  to  shew  this 
contract  to  be  a  wager.  Now,  the  plea  alleges,  that  by  the 
French  law  all  wagers  are  void,  and  that  the  contract  was 
made  and  entered  into  as  in  the  first  count  mentioned,  in 
order  colourably  to  evade  that  law,  and  give  it  the  appear- 
ance of  a  legal  transaction,  whereas  in  fact  it  was  a  wager. 
It  could  not  be  necessary  to  define  a  wager;  the  jury  are 
to  determine  whether  this  was  such  in  fact.  K  the  plea 
had  gone  on  to  allege  what  is  required  on  the  other  side,  it 
would  have  been  bad,  either  as  an  argumentative  traverse, 
or  as  stating  evidence.  A  replication  of  necessaries  gene- 
rally, to  a  plea  of  infancy,  is  good,  without  shewing  how 
they  were  necessaries.  So,  to  a  plea  of  the  Statute  of 
Frauds,  a  replication  that  there  is  a  memorandum  of  the 
bargain  in  writing  is  sufficient,  without  setting  it  out: 
Lysaght  v.  Walker  (a),  fVakeman  v.  Sutton  (6).  On  a  tra- 
verse of  the  plea,  the  question  would  have  been  deter- 
mined, whether  this  was  a  wager,  and  so  void.  But  the  plea 
not  only  shews  it  to  be  a  wager,  but  also  of  what  nature 
it  is;  viz.,  on  the  future  price  of  the  public  securities  of 
Belgium.  A  plea  of  gaming  does  not  shew  how  the  game 
of  hazard  is  played.  The  Court  can  see  here  that  the 
question  to  be  determined  is  matter  of  fact,  and  not  of 
law. 

^  Nor  do  any  of  the  pleas  amount  to  the  general  issue. 
They  are  special  pleas  of  illegality.  A  plea  which  admits 
the  contract,  but  shews  it  to  have  been  made  subject  to 
certain  rules,  which  were  not  complied  with  by  the  plain- 
tiff, is  a  good  plea  in  confession  and  avoidance :  Smart  v. 
Hide  (c).  Here  the  pleas  do  not  deny  the  contract,  but 
give  the  plaintiff  a  colourable  right  of  action,  and  avoid  it 
by  matter  collateral. 

The  declaration  is  bad  in  substance.     It  contains  no 

(a)  5  Bligh,  N.S.  1.  (b)  2  Ad.  &  E.  78;  4  Nev.&  M.  114. 

(c)  8  M.  &  W.  723. 
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Bluures  to  the  defendant,  the  substantial  ground  of  action  - 

being  the  not  accepting  and  paying  for  them.  The  deck-  Hannuxc 
ration  must  aver  performance  of  aU  conditions  precedent.  Goldnbr. 
On  general  demurrer,  indeed,  an  averment  of  readiness 
and  willingness  to  deliver  is  suflScient,  because  a  traverse  of 
it  puts  in  issue  the  ability  to  deliver :  De  Medina  v.  Nor* 
man  (a).  Neither  is  it  alleged  that  a  reasonable  time  has 
elapsed  for  acceptance  and  payment,  or  shewn  that  the 
cause  of  action  was  complete  before  the  commencement  of 
the  suit.  Where  no  time  is  fixed  by  the  contract  itself,  it 
must  be  shewn  that  a  reasonable  time  for  the  performance 
of  it  had  elapsed  before  the  commencement  of  the  suit : 
Parkinson  v.  Whitehead  (i),  Sansom  v.  Rhodes  (c),  Stavart  v. 
Eastwood  (d).  [Parke,  B. — Those  cases  are  very  difierent. 
Here  the  declaration  avers  a  request  to  the  defendant  to 
accept  and  pay,  which  must  be  taken  to  have  been  made 
before  the  commencement  of  the  action.  It  is  different  in 
a  plea:  Tocher  y.  Webster (e).  There  is  nothing  in  this 
objection.]  At  all  events,  the  declaration  ought  to  have 
averred  a  readiness  and  willingness  to  deliver  the  shares, 
either  by  the  plaintiff  or  Falcon,  from  whichsoever  of  them 
the  purchase  was  made,  which  is  left  ambiguous.  The  de- 
fendant could  not  accept,  without  a  capacity  on  the  part  of 
the  owner  of  the  shares  to  make  the  transfer.  [Parke, 
B. — Supposing  it  is  to  be  taken  to  mean  that  the  plaintiff 
would  purchase  of  Falcon  for  the  defendant,  is  it  necessary 
that  the  plaintiff  should  do  any  more  than  is  stated  ?  Does 
not  the  defendant  undertake  to  get  the  shares  from  the 
vendor  as  well  as  he  can?]  That  is  left  ambiguous,  and 
the  Court  will,  therefore,  presume  in  favour  of  the  defend- 
ant, upon  his  pleas. 

(a)  9  M.  &  W.  820.  (c)  6  BIng.  N.  C.  261 ;  8  Scott, 

{h)  2  Scott,  N.  R.  620;   2  Man.      544. 
&G.  326.  {d)  Ante,  197. 

(e)  lOM.  &W.371. 
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Est*,  of  Pieot,      Atherion,  in  reply,  was  desired  to  apply  himself  to  the 
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declaration. — On  general  demurrer,  the  reasonable  con- 
stmction  of  the  contract  is,  that,  in  consideration  that  the 
plaintiff  would  purchase  the  shares  of  Falcon  far  the  de- 
fendant, the  latter  agreed  to  accept  and  pay  for  them. 
The  real  ground  of  action  stated  is  a  special  damage,  in 
the  plaintiff's  being  put  to  the  expense  of  paying  for  them 
in  the  first  instance,  in  consequence  of  the  defendants  de- 
fault; if  it  were  a  contract  of  sale  between  the  plaintiff 
and  the  defendant,  this  statement  would  be  absurd.  And 
if  such  be  the  proper  construction  of  the  declaration,  the 
necessity  for  an  averment  of  readiness  and  willingness  fails, 
because  that  applies  only  to  the  case  of  buyer  and  seller, 
whereas  this  is  the  case  of  an  agent  buying  for  his  prin- 
cipal. 

Parke,  B. — ^There  is  a  difficulty  about  the  declaration, 
but  none  as  to  the  pleas.  Assuming  the  construction  of 
the  contract  to  be,  that  the  plaintiff  would  purchase  of 
Falcon  for  himself,  and  afterwards  sell  to  the  defendant  on 
request,  then  it  is  clear  the  declaration  ought  to  aver  a 
readiness  and  willingness  to  deliver;  and  the  averment  of 
request  is  different  from  that  of  being  ready  and  willing. 
Taking  the  contract  to  be  the  other  way,  that,  in  considerar 
tion  that  the  plaintiff  would  buy  the  shares  as  agent  of  the 
defendant,  the  defendant  would  accept  them  from  Falcon 
on  request,  and  pay  for  them,  then,  if  it  means  merely  that 
the  defendant  would  accept  them  from  Falcon,  if  he  was 
ready  to  deliver  them,  (not  that  he  would  procure  them 
from  Falcon),  in  that  case  also  there  ought  to  be  an  aver- 
ment of  readiness  and  willingness  in  Falcon  to  deliver 
them.  The  agreement  seems  to  be  only  that  the  defendant 
will  accept,  and  then  pay,  not  that  he  will  at  all  events  pay, 
or  at  all  events  procure  the  shares  from  the  original  ven- 
dor; and  the  breach  is  for  not  accepting  and  paying.  It 
will  be  better  to  amend  on  both  sides,  without  costs ;  the 
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plaintiff^  by  adding  an  ayerment  of  readiness  and  willing-  Kxek.  of  Pitat, 

ness ;  and  the  defendant^  by  striking  ont  the  pleas,  and    ^    ^      ^ 

pleading  the  general  issue.    The  pleas  are  clearly  bad  as      Hannuic 

they  stand.  Goldmer. 

Leave  to  amend  accordingly. 


BuTCHEK  r.  George  Druhhond  Steuart.  June22. 

J.  HIS  was  an  action  of  assumpsit;  and  the  declaration  Assumpsit. 

11        1      1     i   ii        1   •    ^-^  ^^    :i  1    .  .1.  T**®  declaration 

alleged^  that  the  plamtiff  had  recovered  m  an  action  of  alleged,  that 
assumpsit,  in  this  court,  against  one  Robert  Steuart,  the  ^covered  ^**** 
sum  of  3007/.  12*.  which  in  and  by  the  said  court  were  jJ^in-toneR. 

''  S.  the  sum  of 

adjudged  to  the  plaintiff  for  his  damages,  &c. ;  and  that  the  8007/.  12*., 
plaintiff,  for  having  execution,  &c  sued  out  a  ca.  sa.,  directed  ca.  sa.,  directed 
to  the  sheriff  of  Middlesex,  which  writ  was  indorsed  to  levy  Siddiesex'Tn!' 
2611/.  78. 3rf.,  and  interest  from  the  date  of  the  writ  on  ^o'sed  to  levy 
2578/.  9#.  9^.,  besides  sheriff's  poundage,  officers'  fees,  &c. ;  and  interest  on 
and  by  virtue  of  which  said  writ  the  said  sheriff  duly  took  ghcriri  ^mX- 
and  arrested  the  said  R.  Steuart  by  his  body,  and  then  had  Jk*»  ^^^^' 

virtue  of  which 
writ  the  said  sheriff  duly  took  and  arrested  the  said  R.  S.  by  his  body,  and  then  had  and  kept 
and  detained  him  in  custody  under  and  by  virtue  of  such  writ,  and  by  execution  of  the  same; 
and  thereupon,  and  whilst  the  said  R.  S.  was  so  in  custody,  to  wit,  on  &c.,  in  consideration 
that  the  plaintiff  would  procure  the  release  of  the  said  R.  S.  from  and  ont  of  the  said  custody 
under  the  said  writ,  on  payment  of  poundage  and  officers'  fees,  he,  the  defendant,  promised 
the  plaintiff  to  pay  him  the  sum  of  i£600,  part  of  the  said  damages  and  interest,  within  one 
month,  and  to  give  a  bond  for  payment  of  the  remainder  of  the  debt,  interest,  and  cosu,  in 
Sve  years.  The  following  agreement,  intitled  in  an  action  between  R.  B.  plaintiff,  and 
R.  S.  defendant,  and  signed  by  the  present  defendant,  was  given  in  evidence : — **  In  consi- 
deration of  your  having  released  the  above-named  defendant  from  custody,  I  hereby  engage, 
within  one  month  from  this  date,  to  pay  you,"  &g.  (as  stated  in  the  declaration).  This  memo- 
randum was  addressed  to  the  plaintiff,  and  was  then  accepted  by  him,  and  he,  at  the  same  time, 
gave  an  order  for  the  discharge  of  R.  S.,  '*  on  payment  of  sheriff's  poundage  and  officers'  fees, 
Judgment  having  been  satisfied,"  and  the  poundage  and  fees  were  then  paid  by  the  defendant. 
The  sheriff's  officer  then  stated,  that  R.  S.  was  free  as  to  that  action,  but  there  being  two  de- 
tainers  lodged  against  biro,  R.  S.  was  detained  in  custody  at  the  suit  of  other  parties.  The  ca. 
sa.  was  irregular,  it  having  been  issued  into  Middlesex,  without  any  previous  ca.  sa,  into  Kent, 
where  the  venue  was  laid. 

Heldf  first,  that  the  agreement  to  release  R.  S.  was  both  prospective  and  conditional,  and 
therefore  that  the  contract  was  proved  as  laid. 

Secondly,  that  the  contract  was  not  within  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  and  there- 
fore did  not  require  to  be  in  writing;  but  had  it  been  within  the  statute,  quaere,  whether  there 
was  a  sufficient  memorandum  in  writing  to  satisfy  it. 

Thirdly,  that  the  allegation  in  the  declaration,  that  the  sheriff  duly  arrested  R.  S.,  did  not 
mean  that  R.  S.  was  in  custody,  so  that  he  could  not  be  discharged  without  the  defendant's 
consent,  but  that  the  sheriff  had  duly  acted  under  the  writ,  so  as  not  to  become  a  trespasser,  and 
therefore  that  the  allegation  was  proved. 
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Sfck.  rfPkm*t  and  kept  and  detained  him  in  custody  under  and  by  virtue 
1843.  of  gucii  ^rit,  and  in  execution  of  the  same ;  and  thereupon^ 
and  whilst  the  said  B.  Steuart  was  so  in  custody  as  aforesaid^ 
to  wit)  on  the  23rd  of  July,  1841,  in  consideration  that  the 
plaintiff  wotdd  procure  the  release  of  the  said  Robert 
Steuart  from  and  out  of  the  said  custody  under  the  said 
writ,  on  payment  of  poundage  and  officers'  fees,  the  de- 
fendant promised  the  plaintiff  to  pay  him  the  sum  of  iS500, 
part  of  the  said  damages  and  interest,  within  one  month 
from  the  day  and  year  last  aforesaid,  and  to  deliver  to  the 
plaintiff  a  bond,  under  the  hand  and  seal  of  the  said  Ro- 
bert Steuart,  the  defendant,  and  some  other  responsible 
person,  conditioned  for  the  payment  of  the  remainder  of 
the  said  damages  and  interest  at  the  expiration  of  five 
years  from  the  day  and  year  last  aforesaid,  with  interest 
thereon  at  the  rate  of  £5  per  cent.,  payable  half  yearly. 
It  then  averred,  that  the  plaintiff,  confiding  in  the  promise 
of  the  defendant,  did,  on  the  day  and  year  last  aforesaid, 
procure  the  release  of  the  said  Robert  Steuart  from  and 
out  of  the  said  custody  under  the  said  writ,  on  the  terms 
aforesaid,  and  he  was  then  released  from  and  out  of  such 
custody,  whereof  the  defendant  then  had  due  notice  :  and 
although  one  month  from  the  day  and  year  last  aforesaid 
had  elapsed  before  the  commencement  of  the  suit,  the  de- 
fendant had  not  paid  the  plaintiff  the  said  sum  of  £500, 
or  any  part  thereof  &c.,  although  often  required  so  to  do, 
and  the  same  remains  wholly  due  and  unpaid,  nor  has  the 
defendant  delivered  to  the  plaintiff  the  said  bond  so  con- 
ditioned as  aforesaid,  or  any  other  bond. 

To  this  the  defendant  pleaded,  first,  non  assumpsit ;  se- 
condly, that  the  said  Robert  Steuart  was  not  duly  taken  or 
arrested  by  his  body,  or  had  or  kept  in  custody  under  and 
by  virtue  of  the  said  writ,  in  manner  and  form  ficc. ; 
thirdly,  that  the  plaintiff  did  not  procure  the  release  of 
the  said  Robert  Steuart  from  and  out  of  custody,  in  man- 
ner and  form,  &c. 
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Issne  having  been  joined  on  the  above  pleas,  the  cause  ^^k.  of  PUat, 
came  on  to  be  tried  before  Lord  Abinger,  C.  B.,  at  the 
Middlesex  Sittings  after  Trinity  Term,  1842,  when  a  ver- 
dict was  found  for  the  plaintiff  for  the  damages  in  the  de- 
claration, subject  to  the  opinion  of  the  Court  upon  the 
following  case. 

After  the  plaintiff  had  declared  in  the  original  action 
against  Robert  Steuart,  an  order  by  consent  was,  on  the 
9th  March,  1841,  made  by  Alderson,  B.,  in  the  said  cause, 
to  stay  proceedings  on  payment  of  £2500,  the  amount  of 
the  debt  for  which  the  action  was  brought,  with  interest 
and  costs,  to  be  taxed,  and  paid  on  the  19th  March ;  and 
the  said  Baron  did  thereby  further  order,  that,  unless  the 
said  debt,  interest,  and  costs  were  paid  as  aforesaid,  the 
plaintiff  should  be  at  liberty  to  sign  final  judgment  for  the 
damages  in  the  declaration,  and  issue  execution,  either  by 
fi.  fa.  or  ca.  sa.,  for  the  debt  and  interest,  with  costs  of 
judgment  and  execution,  sheriff's  poundage,  officers'  fees, 
and  all  other  incidental  expenses  ;  and  default  being  made, 
the  plaintiff,  on  the  19th  of  March,  as  directed  by  the 
order,  signed  judgment  for  3007/.  12^.,  being  the  amount 
of  the  damages  laid  in  the  declaration,  and  the  costs. 
The  venue  in  the  action  was  laid  in  Kent,  and  a  ca.  sa. 
had  issued  into  Middlesex,  without  any  previous  ca.  sa. 
into  Kent.  This  ca.  sa.  was  indorsed  to  levy  2611/.  78.  Sd., 
besides  sheriff's  poundage,  officers'  fees,  and  all  other 
incidental  expenses,  with  interest  at  £4  per  cent,  on 
2578/.  9^.  dd.  from  the  date  of  the  writ  till  payment.  The 
said  Robert  Steuart  was  arrested  on  this  writ  on  the  22nd 
July,  1841.  He  had  been  a  member  of  the  House  of 
Commons  up  to  the  time  of  the  dissolution  of  Parliament 
which  took  place  on  the  23rd  June,  1841,  being  less  than 
forty  days  before  the  said  arrest.  He  had  been  appointed 
by  Government  to  a  lucrative  situation  abroad,  the  duties 
of  which  it  was  important  for  him  to  attend  to  imme« 
diately,  and  it  was  necessary  for  him  to  be  discharged  on 


860  CA8E8    IN    THE    EXCHBQUEB^ 

EmcH.  tf  PUai,  the  23rd  JqIj.  This  was  communicated  to  the  pkmtiff, 
and  on  that  day  the  present  defendant,  with  his  attorney, 
entered  into  negotiations  with  Messrs.  Ling  and  Harrison, 
the  attomies  for  the  plaintiff,  for  the  discharge  of  the  said 
Robert  Steuart,  and  the  present  defendant  eyentoaUy,  but 
while  Robert  Steuart  was  still  in  custody,  signed  the  fol- 
lowing memorandum : — 

"  In  the  Exchequer  of  Pleas, 

"  Between  William  Butcher,  plaintiff, 
and 
"  Robert  Steuart,  defendant. 

"  In  consideration  of  your  having  released  the  above- 
named  defendant  from  custody,  I  hereby  engage,  within 
one  month  from  this  date,  to  pay  you  the  sum  of  iS500,  and 
to  hand  you  over  a  bond  for  the  remainder  of  the  debt,  in- 
terest, and  costs  in  this  action,  payable  at  the  expiration 
of  five  years,  with  interest  at  the  rate  of  £5  per  cent,  in 
the  mean  time,  payable  half-yearly.  And  I  further  engage 
that  such  bond  shall  be  from  the  said  Robert  Steuart, 
myself,  and  another  responsible  person.  Dated  this  23rd 
July,  1841.  "  G.  Drummond  Steuart.'' 

"  To  Mr.  W.  Butcher,  the  above-named  plaintiff.'' 

This  memorandum  was  accepted  by  the  plaintiff's  at- 
torney, and  in  pursuance  of  it  the  following  document  in 
writing  was  afterwards,  and  on  the  same  day,  and  at  the 
same  meeting,  in  the  presence  of  the  defendant  and  his 
attorney,  given  by  the  plaintiff's  attorney  to  the  sheriff 
of  Middlesex : — 

"  In  the  Exchequer  of  Pleas, 

"  Between  William  Butcher,  plaintiff, 
and 
''  Robert  Steuart,  defendant. 
"  Discharge  the  above  defendant  out  of  your  custody  on 
payment  of  sheriff's  poundage  andofficers'  fees,  judgment 
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having  been  satisfied;  and  for  thus  doing,  this  is  your  au-  B»ek.  of  PUw, 
thority.    Dated  23rd  July,  1841.  ^^^• 

*'  Ling  &  Harrison,  plaintiff's  attomies. 
"To  the  Sheriff  of  Middlesex  and  his  officers. 
"  Witness,  H.  S.  Westmacott." 

The  poundage,  officers'  fees,  and  the  fee  usually  paid  on 
the  discharge  of  a  prisoner,  were  paid  to  the  sheriff's  officer 
by  the  defendant,  at  the  time  of  the  documents  being  handed 
to  him.  The  sheriff's  officer  then  stated  that  B.  Steuart 
was  free  as  to  that  action,  and  agreed  to  release  him  out 
of  custody,  if  there  were  not  any  detainers  lodged  against 
him,  but  said  he  must  search  the  office  before  he  released 
him;  and  it  being  discovered  on  such  search  that  two 
detainers  against  him  had  been  lodged  with  the  sheriff 
previously  to  the  23rd  July,  he  was  not  released.  On 
the  23rd  July,  and  before  the  above-mentioned  memo- 
randum was  signed  by  the  defendant,  B.  Steuart  had 
taken  out  a  summons  to  be  discharged  out  of  custody 
as  to  this  action,  he  having  privilege  of  Parliament.  This 
summons  was  attended  the  same  day  at  the  Judge's 
private  house  by  the  plaintiff's  attorney,  he  having  re- 
ceived the  assurance  of  the  present  defendant's  and  B. 
Steuarf  s  attorney,  that  the  proposed  discharge  by  the 
Judge's  order  should  not  prejudice  the  defendant's  under- 
taking. The  learned  Judge  thereupon  made  the  following 
order : — 

"  On  hearing  the  attomies  or  agents  on  both  sides,  I  do 
order  that  the  defendant  be  discharged  out  of  the  custody 
of  the  sheriff  of  Middlesex  as  to  this  action  and  all  de- 
tainers, the  said  defendant  being  privileged  from  arrest. 
Dated  23rd  July,  184.1. 

(Signed)  "  J.  Pattbson." 

The  said  Bobert  Steuart  was  then  released  from  cus* 
tody,  as  well  in  the  actions  in  which  the  detainers  had 
been  lodged,  as  in  that  at  the  suit  of  the  present  plaintiff, 
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Bxek.rfPUa»,  and  the  sheriff  returned  the  poundage  fees;  but  the  pre- 
sent  defendant  did  not  paj  the  sum  of  £500,  or  deliver  the 
bond  to  the  plaintiff,  according  to  the  agreement. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
verdict  should  be  entered  for  the  plaintiff  or  the  defendant. 

The  defendant  contends,  first,  that  the  contract  was 
not  proved  as  laid ;  secondly,  that  there  was  no  sufficient 
consideration  for  the  alleged  promise ;  thirdly,  that  the 
contract  was  void  under  the  Statute  of  Frauds;  fourthly, 
that  the  several  proceedings  against  B.  Steuart  were  irre- 
gular, and  that  B.  Steuart  was  not  duly  arrested  thereon ; 
fifthly,  that  the  plaintiff  did  not  procure  the  release  modo 
et  form&. 

The  Court  is  to  be  at  liberty  to  draw  any  conclusions 
of  fact  which  a  jury  might  have  drawn ;  and  to  direct 
for  which  party  the  verdict  is  to  be  entered.  If  for  the 
plaintiff,  the  verdict  to  be  for  the  principal  sum  of  £500, 
and  the  principal  sum  which  should  have  been  secured  by 
the  bond,  with  the  interest  on  both,  subject  to  be  reduced 
to  £500,  and  interest  thereon,  and  the  interest  which  would 
have  become  due  on  the  bond,  on  the  defendant  delivering 
a  bond  according  to  the  terms  of  the  memorandum  above 
set  forth. 

Martin,  for  the  plaintiff. — The  plaintiff  is  entitled  to 
retain  the  verdict  on  all  the  issues.  The  first  objection  is, 
that  the  averment  in  the  declaration,  that  the  sheriff  duly 
took  and  arrested  the  said  Bobert  Steuart  under  and  by 
virtue  of  the  writ,  was  not  supported  by  the  evidence. 
There  is  no  question  that  he  had  in  fact  so  taken  him  into 
custody  under  the  writ.  But  it  will  be  objected,  that  the 
writ  was  issued  into  Middlesex  without  any  previous  writ 
having  been  issued  into  Kent,  where  the  venue  was  laid. 
But  at  the  utmost,  that  would  only  be  an  irregularity, 
which  might  have  been  amended :  Wame  v.  Haddan  {a), 

(a)  9  Dowl.  P.  C.  960. 
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Greemhieldi  r.  Harrii  la).    It  would  still  be  a  perfect  jus-  Exeh.  of  Pleas, 

1843 
tification  to  the  sheriff  in  making  the  arrest.    Therefore 

the  averment  that  Steuart  was  dnly  arrested  was  perfectly 

proved,  for  he  was  legally  in  custody. 

Another  objection  is,  that  the  arrest  was  not  lawful,  the 
defendant  being  at  the  time  entitled  to  privilege  of  Parlia- 
ment. But  the  Parliament  had  been  dissolved  thirty  days 
before  the  arrest  took  place,  and  therefore  the  privilege 
had  expired.  The  privilege  is  eundo,  morando,  et  redeun- 
do.  Now  thirty  days  was  more  than  ample  time  for  Mr. 
Steuart  to  have  travelled  on  his  return  to  the  furthest  part 
of  the  United  Kingdom.  This  subject  was  much  discussed 
in  the  case  of  Holiday  v.  FUt  {b).  It  appears  from  that 
case,  that  the  notion  that  forty  days  was  allowed  for  this 
purpose,  arose  from  an  old  Irish  act,  3  Edw.  4,  (the  Irish 
acts  being  generally  transcripts  of  laws  enacted  here),  which 
expressly  recited  the  privilege  to  have  continuance  for 
forty  days  before  and  after  the  Parliament  finished.  But 
it  is  there  said,  that  that  point  was  not  much  insisted 
on,  it  appearing  that  the  House  of  CJommons  had  always 
avoided  determining  the  question,  and  had  left  it  at  large 
to  a  convenient  time,  of  which  themselves  were  the  judges. 
It  is  stated  that,  in  the  case  of  a  Mr.  Martin,  twenty 
days  before  the  meeting  of  Parliament  had  been  held  to 
be  within  the  convenient  time.  In  the  case  then  before 
the  Court,  the  defendant  had  been  arrested  two  days 
after  the  dissolution,  which  was  clearly  too  short  a  period. 
The  Court  took  time  to  consider,  but  afterwards  ''the 
Chief  Justice  declared  that  all  the  judges  were  of  opin- 
ion that  Mr.  Pitt  was  entitled  to  his  privilege  redeundo, 
^or  a  convenient  time,  and  that  within  that  time  he  was 
arrested'' (c).  It  appears,  therefore,  from  that  case,  that 
there  is  no  fixed  time,  but  that  it  is  left  to  a  convenient 
and  reasonable  time ;  but  thirty  days  must  clearly  be  far 
beyond  a  reasonable  time  for  the  privilege  to  exist,  for  a 
(a)  9  M.  &  W.  774.  (6)  2  Stra.  985.  (c)  Ibid.  988. 
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Bxeh.  of  PUoi,  member  to  return  to  his  constituents  in  the  present  day: 
1843  . 

-     therefore  the  privilege  did  not  exist  at  the  time  of  this 

BuTCHBa  arrest.  But  even  supposing  he  were  arrested  during  the 
BnuAKT.  continuance  of  his  privilege,  he  is  still  in  the  lawful  custody 
of  the  sheriff  until  he  is  discharged  from  such  custody  on 
the  ground  of  privilege.  He  was  in  actual  custody  under 
the  execution  at  the  suit  of  the  plaintiff  at  the  time  of  this 
agreement,  and  his  discharge  from  custody  was  an  amply 
sufficient  consideration.  The  issue  on  the  plea  is,  whether 
Robert  Steuart  was  duly  taken  or  arrested,  or  had  or  kept 
or  detained  in  custody,  by  virtue  of  the  writ.  To  satisfy 
that  allegation,  it  is  sufficient  to  prove  that  in  point  of 
fact  be  was  at  the  time  in  lawful  custody  under  the  writ. 

Secondly,  the  next  question  is,  whether  the  contract  was 
void  under  the  Statute  of  Frauds,  which  arises  on  the  plea 
of  non  assumpsit.  It  is  submitted  that  this  is  not  a  con- 
tract within  the  Statute  of  Frauds;  for  it  is  not  a  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person.  It  is  an  absolute  independent  promise,  in  con- 
sideration that  the  plaintiff  will  do  a  particular  act. 
(Goodman  v.  Chase  {a),  is  directly  in  point.  It  was  there 
held,  that  where  a  defendant,  taken  on  a  ca.  sa.,  is  dis- 
charged out  of  custody  by  consent  of  the  plaintiff,  the  debt 
itself  is  extinguished ;  and  therefore  a  promise  by  a  third 
person  to  pay  that  debt,  on  condition  of  that  discharge, 
is  an  original  promise,  and  not  within  29  Car.  2,  c.  8,  s.  4. 
Lord  EUenborouffh,  C.  J.,  there  says,  "  By  the  discharge  of 
Chase  with  the  plaintiff's  consent,  the  debt  as  between 
those  persons  was  satisfied  . .  .  Then  if  so,  the  promise  by 
the  defendant  here  is  not  a  collateral  but  an  original  pro- 
mise, for  which  the  consideration  is  the  discharge  of  the 
debt  as  between  the  plaintiff  and  Chase.  That  being  so,  it 
becomes  wholly  unnecessary  to  consider  the  question  aris- 
ing out  of  the  construction  of  the  fourth  section  of  the  sta- 
tute.^^    But  even  if  this  contract  be  within  the  statute,  there 

(a)  1  B.  Se  Aid.  29r. 
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was  here  a  valid  contract  in  writing:.    The  Court  are  to  ^ch.  of  PUas, 


1843. 


look  at  the  documents  and  facts  taken  together^  to  see 
what  was  the  agreement  entered  into:  Montague  v.  7W-  Borcrt** 
comhe{a)y  Lawrence  v.  Blaichford  {b).  Robert  Steuart  STEVAar. 
having  obtained  a  lucrative  situation  abroad^  and  it  being 
necessary  that  he  should  procure  his  discharge  by  the  23rd 
of  July,  a  negotiation  was  entered  into  with  the  plaintiff 
for  his  discharge^  and  the  plaintiff  agreed  to  release  him 
on  the  defendant's  giving  the  written  memorandum  in 
question,  which  is,  that  "  in  consideration  of  your  having 
rekaeed  the  above-named  defendant  from  custody,  I  hereby 
engage  '*  so  and  so.  Now  the  plaintiff  had  not  then  re- 
leased him,  for  he  was  then  in  custody ;  but  a  written  dis- 
charge was  given  after  the  document  was  signed ;  and  he 
was  declared  free  from  arrest  under  that  writ.  In  Payne 
V.  fVilson  (c),  the  agreement  was  similar  to  the  present. 
There  the  declaration  stated,  that  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  consent  to 
suspend  proceedings  against  A.  on  a  cognovit,  the  defend- 
ant promised  to  pay  £30  on  account  of  the  debt  for  which 
the  cognovit  was  given,  on  the  Ist  of  April  then  next; 
and  it  averred  that  the  plaintiff  did  suspend  proceedings 
on  the  cognovit  accordingly.  The  plaintiff,  at  the  trial, 
proved  the  following  agreement  in  writing :  ''  The  plaintiff 
having,  at  my  request,  consented  to  suspend  proceedings 
against  A.,  I  do  hereby,  in  consideration  thereof,  person- 
ally promise  to  pay  £30  on  account  of  the  debt,  on  the 
1st  day  of  April.*'  It  was  objected,  on  the  part  of  the 
defendant,  that  there  was  a  variance  between  the  contract 
proved  and  that  alleged  in  the  declaration ;  the  considera- 
tion for  the  promise  stated  in  the  declaration  being  cxe- 
tory,  whereas  the  consideration  proved  had  been  executed. 
But  it  was  held  that,  as  the  request  must  have  preceded 
the  consent  to  suspend  the  proceedings,  the  contract  might 

(a)  2  Vernon,  519.  (A)  Ibid.  457.  (c)  7  B.  &  C.  423. 
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Exch.  of  pirat,  be  declared  on  as  an  executory  contract^  and  consequently 

•  .     that  there  was  no  variance.     Now  the  contract  stated  in 

this  declaration  was  proved  by  the  evidence^  and  by  the 
production  of  the  written  memorandum^  and  the  discharge 
given  pursuant  to  it.  Assuming  this  case^  therefore,  to  be 
within  the  statute,  it  is  satisfied. 

The  last  objection  is,  that  the  plaintiif  did  not  procure 
the  release  as  alleged.  The  plaintiff,  however,  gave  a  writ- 
ten discharge  as  to  the  action  at  his  suit,  and  that  was 
all  he  was  bound  to  do  under  this  agreement.  The  cir-* 
cumstance  of  there  being  detainers  against  Mr.  Steuart 
at  the  suit  of  other  persons,  could  not  affect  the  plaintiff. 

Gumey,  contrk. — First,  as  to  the  question  whether 
the  defendant  Robert  Steuart  was  duly  arrested ;  it  is  sub-^ 
mitted  that  be  was  not.  The  authorities  shew,  not  only  that 
the  suing  out  of  the  ca.  sa.  into  Middlesex,  without  any 
previous  writ  having  been  issued  into  Kent,  was  an  irregu- 
larity, but  that  the  arrest  was  illegal :  Brand  v.  Mears  (a), 
Towers  v.  Newton  {b).  In  tbe  latter  case,  the  Court  not 
only  set  aside  the  execution,  but  discharged  the  defendant 
out  of  custody,  which  shews  that  he  was  not  lawfully  in 
custody.  There,  the  venue  being  laid  inYorkshire,  a  fi.  fa. 
issued  into  that  county,  on  which  the  sheriff  returned  a 
levy  of  part,  and  nulla  bona  as  to  the  residue  Afterwards 
a  ca.  sa.  issued  into  Middlesex,  reciting  the  Yorkshire  fi.  fa. 
and  return  thereto ;  and  after  that  a  ca.  sa.  into  York* 
shire,  also  reciting  the  Yorkshire  fi.  fa.  and  the  return 
thereto.  The  defendant  was  taken  on  the  Yorkshire  ca. 
sa.,  but  discharged  on  the  ground  of  supposed  privilege  at 
the  time  of  arrest.  After  the  supposed  privilege  had  ex- 
pired, he  was  taken  in  Middlesex  on  the  Middlesex  ca.  sa. 
The  Court  discharged  the  defendant,  and  set  aside  the 
execution  on  the  Middlesex  ca.  sa.  as  irregular,  because 

(a)  3  T.  R.  388.  (6)  I  Q.  B.  310;  4  Per.  &  D.  69.5. 
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there  sbould  bave  been  a  Yorkshire  ca.  sa.  in  the  first  ia-  ^f^-  rf  ^^«'* 

1843 
stance,  and  then  a  Middlesex  test.  ca.  sa.  reciting  the  York- 
shire ca.  sa. ;  and  it  was  held  that  it  could  not  be  amended, 
as  the  Yorkshire  ca.  sa.  had  been  issued  after  the  Middle- 
sex ca.  sa.  Greenskields  ▼•  Harm  (a)  has  nothing  to  do 
with  the  present  case.  [Parke,  B. — That  was  a  case  in 
which  we  had  occasion  to  consider  the  power  of  amend* 
ment  since  the  writ  is  made  returnable  immediately, 
and  we  held  that,  as  the  plaintiff  produced  an  original 
writ,  issued  into  the  proper  county,  bearing  date  the  same 
day  with  the  judgment  and  testatum,  with  a  general  return 
of  non  est  inventus,  the  plaintiff  had  proper  materials  for 
making  up  the  roll;  and  we  distinguished  it  from  Towers  v. 
Newton^  because  the  testatum  in  that  case  bore  date  on  an 
earlier  day  than  the  original  writ  on  which  it  professed  to 
be  founded.]  Whatever  could  have  been  done  by  the  Court 
to  amend  the  writ,  that  could  not  render  the  arrest  legal  at 
the  time  it  was  made;  it  could  not  make  it  a  due  arrest. 

The  next  objection  is,  that  Steuart  was  not  duly  arrested, 
because  he  was  entitled  to  privilege.  The  case  of  Holiday 
V.  Pitt  is  also  reported  in  Cas.  Temp.  Hardw.  28,  and  there 
it  was  held,  by  the  unanimous  opinion  of  all  the  Judges,  that 
the  defendant  was  entitled  to  privilege  of  Parliament  rede- 
undo;  but  that  it  was  not  necessary  in  that  case  to  deter- 
mine to  what  time  it  was  limited;  for  supposing  it  to  be 
only  for  a  convenient  time,  the  defendant  was  arrested 
within  that  convenient  time.  But  in  Jackson  v.  Kirton(b), 
it  was  alleged  in  the  defendant's  plea,  and  not  denied,  that 
"  by  privilege  of  Parliament,  those  of  the  Parliament,  and 
their  necessary  servants,  ought  not  to  be  arrested  by  the 
space  of  forty  days  before  the  Parliament,  nor  sitting  the 
Parliament,  nor  forty  days  after ;"  for,  although  the  Court 
gave  judgment  for  the  plaintiff  on  demurrer,  it  was  on 
another  ground.    And  in  Jenkins's  Centuries  (c),  it  is  said 

(fl)  9  M.  &  W.  774.        (b)  1  Brownl  91.        (c)  Fo.  118,  Case  35. 
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Ejceh.  of  Pleas,  expressly^  that  the  privilege  of  members  of  Parliament 
1843.  "extends  to  forty  days  before  the  Parliament  and  forty 
days  after :"  for  which  is  cited  2  Edw.  4,  f.  8,  which  shews 
that  the  notion  did  not  spring  out  of  the  Irish  Act  of 
3  Edw.  4.  That  act  did  not  enact  any  thing  new  in  this 
respect^  but  merely  declared  what  the  known  law  was ;  and 
at  that  time  the  Common  Law  of  England  prevailed  in 
Ireland  :  Com.  Dig.  tit.  'Ireland;*  1  Bla.  Com.  101.  And 
in  Bla.  Com.,  vol.  1,  p.  165,  the  privilege  of  a  commoner 
as  to  freedom  of  person  is  stated  to  be  "  for  forty  days 
after  every  prorogation.**  This  privilege  makes  the  arrest 
illegal  originally,  but  the  defendant's  being  entitled  to  his 
discharge  will  also  affect  the  other  parts  of  the  case. 

Thirdly,  the  contract  was  not  proved  as  alleged  in  the 
declaration.  The  only  evidence  admissible  to  prove  the 
contract  was  the  memorandum  itself,  and  that  does  not 
accord  with  the  allegation  in  the  declaration.  The  terms 
of  the  contract  having  been  reduced  into  writing,  and 
signed  by  the  defendant,  that  is  the  only  binding  contract, 
and  nothing  else  can  be  introduced  to  prove  the  contract : 
Ford  V.  Yates  (a).  If  parol  evidence  were  permitted  to  be 
given,  it  would  be  extremely  dangerous.  The  parties 
should  take  care  that  all  the  terms  are  introduced  into 
that  which  is  to  be  the  binding  contract.  Now  here  the 
memorandum  is  very  different  from  the  contract  alleged  in 
the  declaration.  The  declaration  states,  that  in  considera- 
tion  that  the  plaintiff  would  procure  the  release  of  Steuart 
from  custody  under  the  said  writ,  on  payment  of  poundage 
and  officers*  fees,  the  defendant  promised  the  plaintiff  to  pay 
him  the  £500,  part  of  the  said  damages,  and  interest,  within 
one  month  from  the  day  and  year  last  aforesaid,  and  to 
deliver  the  bond  &c. :  but  the  memorandum  is,  "  in  con- 
sideration of  your  havinff  released  the  above-named  de- 
fendant from  custody,  I  hereby  engage,  within  one  month 

(a)  2  Scott,  N.  R.  645;  2  Man.  &  Gr.  549. 
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from  this  date,  to  pay  you  the  sum  of  £500,  and  to  hand  ««*•  "^  ^^•^ 
you  over  a  bond,"  &c..    Now  that  says  nothing  as  to  a  - 

mero  release  from  custody  wnder  that  writ,  but  speaks  of  Butcbee 
a  discharge  generally  from  custody.  It  is  impossible,  Stsuart. 
therefore,  to  reconcile  the  one  with  the  other.  The  plain- 
tiff could  never  aver  performance  of  that  agreement,  and 
he  does  not  do  sa  Payne  v.  Wibtm  (a)  was  a  very  dif- 
ferent case :  there  the  agreement  was  to  be  inferred  from 
the  written  memorandum.  Another  respect  in  which  the 
declaration  differs  from  this  memorandum  is,  that  the  for- 
mer states  it  to  be  on  payment  of  poundage  and  ofBcers' 
fees,  but  nothing  is  said  as  to  that  in  the  memorandum ; 
and  poundage  is  a  payment  which  the  execution-creditor 
ought  to  have  made,  and  thereforo  this  would  be  relieving 
himself  from  a  burthen. 

But,  fourthly,  even  if  thero  were  nothing  in  that  ob- 
jection, the  case  is  within  the  Statute  of  Frauds,  and  such 
a  contract  must  be  in  writing,  and  no  parol  evidence 
would  be  admissible  to  alter  or  vary  it.  That  was  ex- 
pressly decided  in  Marshall  v.  Lynn  (*).  Goodman  v. 
Chase  (c)  has  been  relied  upon,  where  it  was  held,  that  it 
was  not  a  promise  to  answer  for  the  debt  of  another,  be- 
cause the  debt  was  extinguished  by  the  discharge.  Here, 
however,  the  defendant  was  entitled  to  be  discharged  on 
the  ground  of  his  privilege,  and  he  was  so  discharged, 
though  liable  to  be  taken  again  after  his  privilege  had 
ceased;  and  consequently  the  debt  was  not  extinguished. 
This,  therefore,  is  a  special  promise  to  answer  for  the  debt 
of  another.  Nothing  can  arise  on  the  matter  of  fact,  con- 
trary to  the  statement  in  the  order  that  he  was  discharged 
on  the  ground  of  privilege.  [Parke,  B. — The  moment  the 
discharge  was  given  by  the  plaintiff,  he  was  let  out  of  cus- 
tody.] Whether  he  was  entitled  to  his  privilege  or  not, 
he  was  in  fact  discharged  under  the  Judge's  order,  whieh 

(fl)  7  B.  &  Cr.  423.  (b)  6  M.  &  W.  109.  (c)  1  B.  &  Aid.  297. 
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Exek.  of  PUoi,  stated  that  he  was  privileged  from  arrest.  [Parie,  B. — 
Bat  it  was  agreed  by  the  defendant's  attomejj  that  the 
discharge  should  not  prejudice  the  defendant's  undertak- 
ing; and  whatever  was  done  under  the  Judge's  order  was 
to  be  without  prejudice  to  the  defendant's  undertaking.] 
The  declaration  of  the  defendant's  attorney  could  not 
affect  the  original  agreement.  The  situation  of  Robert 
Steuart  was  altered  by  the  change  of  circumstances.  The 
plaintiff  would  not  be  bound  not  to  arrest  him  again  after 
his  privilege  had  expired,  by  the  declaration  of  the  attorney. 
This  case  is  clearly  within  the  statute. — He  cited  Edwards 
V.  KeUy  (a),  Castling  v.  Aubert  {*),  and  Thomas  v.  Wil- 
liams (c).  In  1  Saund.  211.  c,  n.  1^  it  is  said^ ''  Whether 
each  particular  case  comes  within  this  clause  of  the  sta- 
tute or  not,  depends  not  on  the  consideration  for  the  pro- 
mise, but  on  the  fact  of  the  original  party  remaining  liable, 
coupled  with  the  absence  of  any  liability  on  the  part  of 
the  defendant  or  his  property,  except  such  as  arises  from 
his  express  promise."  In  Green  v.  Cresswell  {d),  where  the 
defendant,  an  attorney,  requested  the  plaintiff  to  execute 
a  bail-bond  to  the  sheriff  for  a  client  of  the  defendant, 
and  promised  to  indemnify  him,  it  was  held,  that  it  was  a 
promise  to  answer  for  the  debt  or  default  of  another  within 
the  4th  section  of  the  Statute  of  Frauds.  There  the  above 
passage  from  Saunders  was  cited  and  approved  of  by 
Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the 
Court:  and  in  conclusion  his  Lordship  says,  ''The  original 
party  remained  liable,  and  the  defendant  incurred  no  lia- 
bility, except  from  his  promise."  So  here,  the  original 
party  remained  liable,  and  there  was  no  liability  in  the 
third  party,  except  what  arose  from  his  express  promise. 
The  only  other  point  is,  as  to  the  question  whether  the 


(a)  6  M.  &  Selw.  204.  &  Ry.  625. 

(6)  2  East,  325.  (d)  2  Per.  &  D.  430;  10  Ad.  & 

(c)  10  B.  &  Cr.  G64;   5  Man.       £11.  453. 
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plaintiiF  did  procure  the  release  of  Robert  Steuart.    He  Exek.  tf  puom, 
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clearly  did  not ;  for  the  learned  Judge  would  not  have  made 

the  order  except  on  the  ground  that  he  waa  entitled  to  his      Butchbk 


V. 


privilege.  Whether  the  plaintiff  consented  to  his  discharge      Stbuakt. 

or  not,  is  not  here  material:  he  did  not  procure  his  discharge 

as  alleged.    [Parke,  B. — Supposing  the  case  not  to  be  within 

the  Statute  of  Frauds,  is  there  not  a  conditional  agreement 

that  the  defendant  should  pay  the  poundage  and  officers' 

fees.   It  is  not  inconsistent  with  the  written  memorandum, 

but  it  is  acted  upon,  and  the  money  is  paid  the  same  day. 

I  think  that  is  good  evidence  of  the  substitution  of  a  new 

contract.    No  doubt  the  parties  thought,  at  the  time  they 

entered  into  this  agreement,  that  there  was  no  other  writ 

against  Robert  Steuart.]     That  would  be  calling  on  the 

Court  to  presume  an  agreement,  which  the  defendant 

would  not  have  entered  into  if  he  had  known  there  were 

other  detainers  against  him.    It  is  submitted,  that  there 

were  no  circumstances  which  would  authorize  the  setting 

aside  the  original  written  contract,  and  substituting  a  new 

contract. 

Martin,  in  reply. — ^As  to  the  first  objection,  the  cases  cited 
only  shew^  that  the  ca.  sa.,  having  been  issued  without 
a  previous  ca.  sa.  into  Kent,  was  a  mere  irregularity;  and 
if  the  writ  was  put  into  the  sheriff's  hands,  he  was  bound 
to  execute  it,  and  R.  Steuart  was  duly  arrested  under 
it.  [Parke,  B.,  referred  to  Cassidy  v.  Steuart  (a).]  Then 
as  to  the  privilege  of  Parliament,  there  is  no  authority  for 
its  continuing  for  forty  days  after  the  dissolution.  The 
case  of  Jackson  v.  Kirton  {b)  is  no  authority  whatever  for  it, 
as  the  Court  decided  the  case  on  a  totally  different  ground: 
and  the  case  in  Jenkins's  Centuries,  118,  seems  to  have 
been  merely  a  decision,  that  if  a  member  of  Parliament  be 
in  execution  before  the  Parliament,  he  shall  not  be  dis- 

(a)  2  Scott.  N.  R.  432;  2  Man.  &  Gr.  437.  {h)  Brownl.  91. 
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Exek.  of  Pieoi,  charged  by  privilege  afterwards.  The  mere  recital  in  the 
*  ^  Iri»h  Act  can  have  no  weight ;  and  there  is  nothing  like 
authority  for  the  continuance  of  the  privilege  for  forty  days. 
The  case^  therefore^  comes  back  to  the  rule  laid  down  by  all 
the  Judges  in  Holiday  v.  PUt  (a),  which  is,  that  a  member 
is  entitled  to  privilege  for  a  convenient  and  reasonable  time 
to  return  to  his  home.  But  it  is  enough  for  the  plaintiff 
to  shew  that  Robert  Steuart  was  actually  in  custody  under 
the  writ,  as  that  was  a  sufficient  consideration  for  the  agree- 
ment. Then,  as  to  the  question  on  the  Statute  of  Frauds, 
it  is  admitted  that  the  rule  stated  in  Saunders  is  correct,  and 
that  it  depends  on  whether  the  original  liability  continues. 
In  this  case  it  clearly  did  not,  for  the  defendant  was  dis- 
charged by  the  plaintiff,  the  judgment  having  been  satisfied 
by  his  having  had  corporal  possession  of  the  debtor's  per- 
son. The  cases  cited  on  the  other  side  were  decided  on  the 
ground  that  the  original  liability  remained.  Goodman  v. 
Chase  is  a  direct  authority  in  favour  of  the  plaintiff  on  this 
point,  and  the  Court  are  bound  by  it.  If  the  party  had 
been  discharged  for  mere  irregularity,  the  debt  would 
have  remained.  This  case  is  therefore  not  within  the  sta- 
tute; but  if  it  were,  there  is  sufficient  to  satisfy  it,  accord- 
ing to  Payne  v.  Wilson. 

Parke,  B. — I  had  some  doubt  during  the  argument,  as 
to  the  meaning  of  the  allegation  in  the  declaration,  that 
^'  the  said  sheriff  duly  took  and  arrested  the  said  Biobert 
Steuart  by  his  body;''  and  in  one  sense  the  arrest  was  not 
duly  made,  inasmuch  as  it  was  imperfect  on  account  of 
the  irregularity  in  the  writ.  But,  on  full  consideration,  I 
am  of  opinion  that  we  ought  to  construe  the  word  ''  duly" 
to  refer  to  the  act  of  the  sheriff  alone,  and  in  that  sense, 
the  defendant  was  duly  arrested.  Now,  as  to  the  different 
objections  which  have  been  raised  to  the  plaintiff's  right  to 

(a)  2  Str.  9S8. 
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recover  in  this  actioni  we  will  consider  them,  not  in  the  -Bm^  ^  P*^* 
order  in  which  they  were  ai^ued^  but  aa  they  arise  on  the 
pleadings ;  and  I  am  of  opinion  that  the  plaintiflf  is  entitled 
to  have  the  verdict  entered  for  him  on  all  the  issues. 

The  first  question  arises  on  the  plea  of  non-assumpsit^ 
and  is,  whether  this  contract  was  proved  as  laid.  Now,  if 
we  were  to  hold  this  contract  to  be  within  the  4th  section 
of  the  29  Car.  2,  c.  3,  and  so  required  to  be  in  writing,  I 
should  have  considerable  doubt  whether  there  was  here  a 
su£Scient  memorandum  in  writing  to  satisfy  the  statute. 
Bat  it  appears  to  me  that  this  is  an  absolute  promise,  in 
consideration  of  the  agreement  of  the  plaintiff  to  discharge 
the  defendant  from  execution.  It  is  not  a  promise  to  an* 
swer  for  the  debt,  default,  or  miscarriage  of  another,  but  is 
a  promise  to  pay  a  debt  in  the  event  of  the  other  contracting 
party  doing  a  certain  act.  It  is  therefore  within  the  deci- 
sion of  Goodman  v.  Chase,  and  does  not  require  a  memo- 
randum in  writing  to  satisfy  the  Statute  of  Frauds.  We 
do  not,  therefore,  feel  embarrassed  with  that  question, 
about  which,  I  confess,  I  should  have  entertained  serious 
doubts,  whether  there  was  here  a  sufficient  memorandum 
iu  writing  to  satisfy  the  statute. 

The  contract  stated  in  the  declaration  is,  that  in  con- 
sideration that  the  plaintiff  would  procure  the  release  of 
Bobert  Steuart  from  and  out  of  the  custody  of  the  sheriff 
under  the  writ,  on  payment  of  poundage  and  officers'  fees^ 
the  defendant  promised  to  pay  the  amount  in  a  certain 
manner  therein  specified.  This  contract  is  sought  to  be 
proved  by  what  occurred  during  the  negociations  entered 
into  between  the  plaintiff  and  defendant  for  the  discharge 
of  Bobert  Steuart.  Now,  in  the  first  place,  there  is  the 
memorandum  which  was  prepared  by  the  plaintiff's  attor** 
ney,  and  signed  by  the  defendant.  It  is  intitled,  ^'Betweei\ 
Bobert  Butcher,  plaintiff,  and  Bobert  Steuart,  defendant,'' 
and  states  that,  ''  in  consideration  of  your  having  released 
the  above-named  defendant  from  custody,  /  hereby  engage. 
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Exck.  of  PUat,  within  one  month  from  this  date,  to  pay  you  the  sum  of 
d£500,  and  to  hand  you  over  a  bond  for  the  remainder  of 
the  debt,  interest,  and  costs  in  this  action,  payable  at  the 
expiration  of  five  years,  with  interest  at  the  rate  of  £5  per 
cent,  in  the  meantime,  payable  half-yearly,*'  &c.  Two 
objections  are  made  to  this  memorandum,  as  proof  of 
the  contract  stated  in  the  declaration.  The  first  is,  that 
the  memorandum  incorrectly  speaks  of  the  release  of  R. 
Steuart  as  a  matter  which  had  already  taken  place ;  and 
the  other,  that  this  is  a  release  absolute,  whereas  in  the 
declaration  the  release  is  described  to  have  been  on  pay- 
ment by  the  defendant  of  the  sheriiF's  poundage  and  offi- 
cers' fees.  With  respect  to  the  first  objection,  I  think  the 
engagement  in  this  memorandum  may  be  construed  to  be, 
as  it  really  was,  prospective,  on  the  release,  and  that  it  may 
be  read  thus — "I  hereby  engage  to  pay  you  £500  within 
one  month,  &c.  in  consideration  of  your  having  then  re- 
leased Robert  Steuart  from  custody,''  Then  comes  the 
second  objection,  which  is,  that  this  memorandum  discloses 
an  engagement  to  be  performed  upon  an  absoltUe  release, 
whereas  the  consideration  for  the  promise,  as  stated  in  the 
declaration,  is  conditional,  the  discharge  being  to  take  place 
only  on  payment  of  poundage  and  officers'  fees.  The  spe- 
cial case,  however,  gives  the  Court  power  to  draw  any  in- 
ference of  fact  which  a  jury  might  draw  from  the  facts 
stated.  Now  it  appears  that  the  memorandum  was  ac- 
cepted by  the  party  to  whom  it  was  addressed,  who,  on  the 
same  day,  and  at  the  same  meeting,  drew  up  and  signed 
the  following  order,  directed  to  the  sheriff:  '*  Discharge  the 
above  defendant  out  of  your  custody  on  payment  of  sheriff's 
poundage,  officers' fees,  &c.,  judgment  having  been  satisfied." 
And  the  case  goes  on  to  disclose  the  additional  circum- 
stance, that  the  poundage  and  fees  were  paid  to  the  sheriff's 
officer  by  the  defendant,  at  the  time  the  order  for  his  dis- 
charge was  handed  over  to  him.  I  think  these  circum- 
stances are  sufficient  to  warrant  a  jury  in  coming  to  the 
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conclusion,  that  they  might  in  part  vary  the  terms  of  this  ^«A.  0/  Pleat, 
memorandum,  so  far  as  it  purports  to  be  an  absolute  release. 
I  infer  from  the  conduct  of  the  parties  that  such  was 
not  their  intention:  I  am  therefore  of  opinion  that  the 
memorandum,  taken  in  connection  with  the  other  facts  of 
the  case,  is  sufficient  proof  that  the  true  consideration  of 
this  agreement  was,  that  the  plaintiff  should  procure  the 
release  of  R.  S.  on  payment  of  poundage  and  oflScers'  fees 
as  laid.  Then  it  is  further  objected,  that  the  consideration 
alleged  is  a  limited  and  not  an  absolute  release — a  release 
from  custody  under  the  writ  at  the  9uxt  of  the  plaintiff,  and 
not  a  release  from  custody  absolutely.  But  the  memo- 
randum is  intitled  in  the  action  ''  Between  W.  Butcher, 
plaintiff,  and  Robert  Steuart,  defendant :''  it  is  addressed  to 
the  plaintiff,  and  speaks  of  his  procuring  a  release  of  the 
then  defendant,  which  must,  I  think,  be  understood  to 
mean  a  release  in  that  action  only;  and  that  he  has  satisfied 
that  part  of  the  contract  by  discharging  him  in  that  action, 
for  his  debt  is  entirely  discharged  thereby  by  consent  of 
the  plaintiff.  Upon  the  whole,  therefore,  looking  to  the 
facts  of  this  case,  and  considering  that  there  was  no  neces- 
sity for  a  memorandum  in  writing,  I  am  of  opinion  that  this 
contract  is  proved. 

The  next  question  is  that  to  which  I  have  already  ad- 
verted, namely,  whether  the  preliminary  allegation  in  the 
declaration  is  proved.  It  states,  "  that  the  plaintiff  had 
recovered  in  an  action  of  assumpsit  against  one  Robert 
Steuart  the  sum  of  3007/.  1 2«.,  and  sued  out  a  ca.  sa.,  directed 
to  the  sheriff  of  Middlesex,  and  indorsed  to  levy  2611 /.7«.3£/.^ 
and  interest  on  257S/.  9«.  9£f.,  besides  sheriff's  poundage, 
officers'  fees,  &c.,  by  virtue  of  which  said  writ  the  said 
sheriff  duly  took  and  arrested  the  said  Robert  Steuart  by 
his  body,  and  then  had,  and  kept  and  detained  him  in 
custody,  under  and  by  virtue  of  such  writ,  and  in  exe- 
cution of  the  same.''  The  question  turns  on  the  mean- 
ing of  the  word  "  duly ;"  and  if  it  meant  that  Robert 
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EMth,  &f  Phot,  Steuart  was  so  ia  custody  that  lie  could  not  be  discharged 
1843.  without  the  plaintiflf's  consent,  the  allegation  would  not  be 
proved,  because  the  case  shews  that  he  must  have  been  dis- 
charged out  of  custody,  unless  the  Court  would  consent  to 
amend  the  writ ;  he  being  in  fact  taken  on  a  ca.  sa.  di- 
rected to  the  sheriff  of  Middlesex,  the  venue  having  been 
laid  in  Kent,  and  there  being  no  original  capias  issued  into 
Kent  to  found  that  upon.  But  if  ^^  duly"  only  means  that 
the  sheriff  was  not  a  trespasser,  and  duly  acted  in  pursu- 
ance of  the  writ  put  into  his  hands,  the  averment  is  proved, 
for  the  writ  in  his  hands  is  sufficient  authority  to  justify 
him.  That,  I  think,  is  the  way  in  which  we  ought  to  con- 
strue this  declaration,  and  if  so,  there  is  ample  evidence 
of  the  consideration  alleged  to  support  this  promise.  The 
case  states,  in  substance,  that  Robert  Steuart  was  arrested 
under  a  writ,  irregular  in  itself,  and  from  which  arrest  he 
might  possibly  have  been  entitled  to  be  discharged  out  of 
custody  by  virtue  of  his  privilege  as  a  member  of  Parlia- 
ment (a  point  on  which  it  will  not  be  necessary  for  us  to  give 
any  opinion,  as  I  think  the  undertaking  for  his  discharge 
was  an  ample  consideration) ;  that  the  plaintiff  released 
him  from  his  debt  without^  entering  into  any  question  as  to 
his  right  to  be  discharged  generally,  and  without  putting  the 
defendant  to  the  trouble  of  applying  to  the  Court  on  the 
ground  of  the  irregularity  in  the  writ,  an  application  which, 
after  all,  might  not  be  successful,  as  the  Court  would  pro- 
bably have  amended  it.  A  discharge  from  such  an  execu- 
tion is  an  ample  consideration  for  the  promise.  Looking 
at  the  place  in  the  declaration  where  the  word  "duly"  is 
used,  I  think  its  meaning  must  be  taken  to  be,  that  the 
sheriff  was  not  a  trespasser ;  and  if  that  be  its  true  con- 
struction, it  is  satisfied  by  the  evidence  in  the  case. 

The  next  and  last  question  is  that  raised  on  the  third 
plea,  that  the  plaintiff  did  not  procure  the  release  of  the 
said  Robert  Steuart  from  custody  in  manner  and  form,  &c. 
Now  I  think  the  discharge  he  was  bound  by  the  agreement 
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to  procure  waa  a  discharge  in  that  action,  which  it  was  clear  Bzeh,  tf  PUm, 
he  did,  for  on  deliyering  the  order  for  his  discharge  to  the         ^^^* 
sheriff,  Robert  Steuart  was  discharged  from  the  operation 
of  that  writ. 

I  am  therefore  of  opinion  that  these  three  issues  ought 
to  be  found  for  the  pkintiff,  and  judgment  entered  for  him 
accordingly. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


The  General  Steam  Navigation  Co,  v.  Guilloit.  Juiif  10. 

X  HIS  was  an  action  on  the  case,  to  recover  damages  for  To  a  decian- 
injury  alleged  to  have  been  done  to  a  ship  or  vessel  of  the  an  injury  done 
plaintiffs  on  the  high  seas,  by  her  being  negligenay  run  foul  Ihjon'lhf  ^'* 

high  seas  by  a 
ship  of  the 
defendant,  then  being  under  the  care,  direction,  and  management  of  certain  mariners  and 
servants  of  the  defendant,  by  their  negligence,  the  defendant  pleaded  as  follows  ; — That  the  ship, 
In  the  declaration  secondly  mentioned,  ran  foul  of  the  plaintiffs'  ship  on  a  certain  part  ot  the 
high  seas,  situate  between  the  kingdoms  of  England  and  France,  and  out  of  the  British  domi- 
nions; that  at  that  tim^  the  defendant  was,  and  still  is,  a  subject  of  the  King  of  the  French,  and 
was  a  holder  and  proprietor  of  shares  in,  and  acting  director  of,  a  society  or  company  established 
in  France,  by  royal  ordinance,  according  to  the  laws  of  that  kingdom,  by  the  name  of,  ftc. ;  and 
that,  at  the  time  of  the  collision,  the  said  Company  then  and  from  thence  hitherto  being  subjects  of 
the  King  of  the  French,  were  the  owners  of  the  said  ship,  and  by  their  mariners  and  servants  were 
then  navigating  the  same  as  subjects  of  the  King  of  the  French,  for  certain  objects  for  which  the 
said  Company  was  established,  and  upon  that  part  of  the  high  seas  before  mentioned,  and  the  said 
Company  did  then  and  there,  by  their  mariners  and  servants,  commit  the  grievances  in  the  de- 
claration mentioned;  and  that  the  defendant  never  was  possessed  of  or  interested  in  the  said  ship 
otherwise  than  as  such  holder  and  proprietor  of  shares:  and  that,  by  the  law  of  France,  the  de- 
fendant was  not,  at  the  time  of  the  committing  of  the  grievances,  or  from  thence  hitherto, 
retporuible/or  or  liable  to  be  tued  or  impleaded  individually  f  or  in  his  own  name  or  person,  in 
respect  of  the  causes  of  action  in  the  declaration  mentioned,  but  the  said  Company  alone,  by  their 
•aid  style  or  title,  or  the  master  or  person  in  command  of  the  ship  for  the  time  being,  was 
responsible  for  and  liable  to  be  sued  and  impleaded  for  the  said  causes  of  action;  and  that  the 
defendant  never  was  master,  or  in  command  of  the  said  ship. 

Held,  that,  if  this  plea  was  to  be  construed  as  meaning  to  aver,  that  by  the  law  of  France  the 
defendant  was  not  liable  for  the  acts  of  the  master,  but  that  a  body  established  by  that  law,  and 
In  the  nature  of  an  English  corporation,  were  the  proprietors  of  the  vessel,  and  alone  liable  for 
the  acts  of  the  master,  the  plea  was  a  good  defence  to  the  action:  but  if  the  plea  meant  only, 
that  in  the  French  courts  the  mode  of  proceeding  would  be  to  sue  the  defendant  jointly  with  the 
other  shareholders  of  the  Company,  under  the  name  of  their  association,  the  plea  was  bad.  The 
Court  were  divided  in  opinion  which  was  the  proper  construction  of  the  plea;  Lord  ANnffer, 
C.  B.,  and  AlderWHi  B.,  adopting  the  latter  construction;  and  Parke^  B.,  and  Oumey,  B.,  the 
former. 

The  defendant  pleaded  also  (after  the  same  averments  as  to  the  place  of  the  injury,  the 
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Exch.  of  puat,  of  by  a  ship  or  vessel  of  the  defendant's,  then  being  under 

^   ^      ^     the  care,  direction,  and  management  of  certain  mariners 

Gbnbral      and  servants  of  the  defendant,  whereby  the  plaintiffs'  ves- 
Steam  Navi-        -  - 

6ATI0K  Co.    86i  was  sunk. 

GuiLLou.  Third  plea :  that  the  said  ship  or  vessel,  in  the  declara- 
tion secondly  mentioned,  ran  foul  of  the  said  ship  or  vessel 
of  the  plaintiffs,  as  in  the  declaration  mentioned,  upon  a 
certain  part  of  the  high  seas,  situate  between  the  king- 
doms of  England  and  France,  and  without  the  jurisdiction 
or  dominions  of  the  Queen  of  Great  Britain,  and  not  else- 
where :  and  that  at  that  time,  and  from  thence  continually 
hitherto,  the  defendant  was,  and  still  is,  a  subject  of  his 
Majesty  the  King  of  the  French,  and  not  a  subject  of  the 
Queen  of  Oreat  Britain :  and  the  defendant,  then  being  a 
subject  of  the  King  of  the  French,  was  a  holder  and  pro- 
prietor of  shares  in,  and  acting  director  of,  a  certain  society 
or  company  theretofore  duly  established  in  France  by  royal 
ordinance,  according  to  the  laws  and  customs  of  the  king- 


defendant's  being  a  subject  of  France,  and  a  member  of  the  Company,  &c.)  that  the  Company, 
for  the  recovery  of  the  damages  sosuined  by  them  by  the  negligence  and  mismanagement 
of  the  plaintiffs  of  their  said  ship,  sued  and  prosecuted,  according  to  the  law  of  France,  a  writ 
of  summons  to  the  plaintiffs,  whereby  they  were  required  to  appear  before  the  Court  of  the 
Commercial  Tribunal  of  Havre  on  a  certain  day,  in  order  that  the  said  Court  might  inquire 
whether,  on  the  day  in  the  declaration  mentioned,  the  said  ship  of  the  plaintiffs  did,  by  the  neg- 
ligence and  mismanagement  of  their  officers  or  crew,  run  on  board  of  the  said  ship  of  the  Com- 
pany, whereby  she  was  sunk,  and  to  hear  themselves  condemned  in  person  and  goods,  &c.  &c. ; 
the  said  Court  having  jurisdiction  over  the  said  cause  and  the  matters  therein  arising.  The 
plea  proceeded  to  state,  that  the  plaintiflb  accordingly  appeared  in  the  Court  at  Havre,  and 
defended  themselves  against  the  claim  of  the  Company,  and  insisted  that  the  collision  proceeded 
from  the  negligence  of  the  servants  of  the  defendant,  as  in  the  declaration  mentioned;  and  that 
the  Court  ad^judgcd  that  the  plaintiffs'  ship  did,  by  the  negligence  of  the  plaintiffs  by  their 
officers  and  crew,  run  on  board  of  and  sink  the  said  ship  of  the  Company,  and  condemned  the 
plaintiffs  in  damages:  and  alleged,  that  the  said  several  matters  of  defence  so  insisted  on  by  the 
plaintiffs  in  the  Court  at  Havre,  and  the  grievances  in  the  declaration  mentioned,  were  the  same 
identical  causes  of  defence  and  matters  of  grievance,  and  that  the  very  identical  question,  whe- 
ther the  defendant,  by  his  mariners  and  servants,  was  guilty  of  the  grievance  in  the  declaration 
mentioned,  arose  and  became  material  in  the  said  suit  in  the  said  Court  at  Havre;  and  being  there 
examined  into,  it  was  adjudged  by  the  said  Court,  having  jurisdiction  in  that  behalf,  that  nei- 
ther the  defendant  nor  the  Company,  by  his  or  their  mariners  or  servants,  was  or  were  guilty 
thereof.  The  plea  then  averred,  that  by  the  law  of  France,  the  judgment  so  recovered  in  the 
French  Court  was  an  absolute  and  final  bar  to  any  action  by  the  plaintiffs  against  the  defendant 
in  respect  of  the  grievances  and  causes  of  action  in  the  declaration  mentioned. 

Held,  that  the  plea  was  bad  in  form,  for  not  commencing  and  concluding  by  way  of  estoppel ; 
and  in  substance,  for  not  shewing  that  the  plaintiffs  were  French  subjects,  or  resident  or  present 
in  France  when  the  suit  at  Havre  was  commenced,  so  as  that  they  might  be  bound,  by  reason  of 
allegiance,  or  domicile,  or  temporary  presence,  by  a  decision  of  the  French  Court. 

Qtutrtf  whether,  even  with  such  allegations,  the  plea  would  have  been  a  bar  to  the  action. 
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dom  of  Francei  by  the  name  of  "La  Compagnie  dea  «««*•  pf^^a^f 
Paqnebots  a  Yapeur  entre  Le  Havre  et  Londres/'  mean-  - 

ing  &c.,  and  tbat  at  the  time  the  said  ship  or  vessel  in  gbnebal 
this  plea  mentioned  so  ran  foul  of  and  struck  against  the  .  oation  co. 
said  ship  or  vessel  of  the  plaintiff,  as  in  the  declaration  guillou. 
mentioned,  the  said  company,  then  and  firom  thence 
hitherto  and  still  being  subjects  of  the  King  of  the  French, 
were  the  owners  and  proprietors  of  the  said  ship  or  vessel, 
and  by  their  mariners  and  servants  in  that  behalf,  were  then 
lawfully  navigating  the  same  as  subjects  of  the  King  of  the 
French,  for  certain  objects  and  purposes  for  which  the  said 
society  or  company  was,  amongst  other  things,  established 
as  aforesaid,  and  upon  that  part  of  the  high  seas  in  this  plea 
first  mentioned,  and  not  otherwise  or  elsewhere ;  and  the 
said  company  aid  then  and  there,  by  their  said  mariners 
and  servants,  commit  the  said  grievances  in  the  declaration 
mentioned;  and  that  the  defendant  never  was  possessed  of 
or  interested  in  the  said  ship  or  vessel  in  this  plea  first 
mentioned,  otherwise  than  as  such  holder  and  proprietor : 
and  the  defendant  further  says,  that,  by  the  law  of  France, 
as  established  within  that  kingdom,  the  defendant  was  not, 
at  the  time  of  the  committing  of  the  grievances  &c.,  or  at 
any  time  from  thence  hitherto,  responsible  for  or  liable  to 
be  sued  or  impleaded  individually,  or  in  his  own  name  or 
person,  in  any  manner  whatsoever,  in  respect  of  the  said 
causes  of  action  in  the  declaration  mentioned,  or  any  of 
them,  but  that,  by  the  law  of  the  said  kingdom  of  France, 
the  said  company  alone,  by  their  said  style  or  title,  or  the 
master  or  person  in  command  for  the  time  being  of  the 
said  ship  or  vessel,  was,  during  all  the  time  aforesaid,  re- 
sponsible for,  and  liable  to  be  sued  or  impleaded  for,  the 
said  several  causes  of  action :  and  the  defendant  further 
says,  that  he  never  was  master  or  the  person  for  the  time 
being  in  command  of  the  said  ship  or  vesssel. — ^Verification. 
Fourth  plea :  that,  at  the  time  of  the  committing  of  the 
said  grievances  &c.,  the  said  ship  or  vessel  in  the  declara- 
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Bxeh.  of  Pieoi,  tion  secondlv  mentioned  i^as  in  the  actual  possession  of 
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the  said  mariners  and  servants  in  the  declaration  men- 

tionedj  as  the  mariners  and  servants  of  the  defendant  and 
others^  who  were  then  subjects  of  the  King  of  the  French, 
associated  together  by  a  royal  ordinance,  for  the  purposes 
of  steam  navigation  between  France  and  Great  Britain,  by 
the  name  and  style  of  &c. :  that  the  said  grievances  in  the 
declaration  mentioned  were  done  and  committed  by  means 
and  in  consequence  of  the  said  ship  or  vessel  of  the  plain- 
tiffs and  the  said  ship  or  vessel  in  this  plea  first  mentioned 
coming  into  collision  with  one  another,  and  striking  against 
and  running  foul  of  each  other,  upon  the  high  seas  separat- 
ing the  kingdoms  of  England  and  France,  and  in  that 
part  thereof  which  is  not  within  the  jurisdiction  or  do- 
minions of  the  Queen  of  Great  Britain :  and  the  defendant 
further  says,  that,  after  the  committing  of  the  said  griev- 
ances, and  before  the  commencement  of  this  suit,  to  wit, 
on  the  4th  November,  a.  d.  1840,  the  said  Company,  for 
the  recovery  of  the  damages  by  them  sustained  by  reason 
of  the  negligence  and  mismanagement  of  the  plaintiffs  of 
their  said  ship  or  vessel,  in  coming  into  collision  with  the 
said  ship  or  vessel  in  this  plea  first  mentioned.  Sec.  sued  and 
prosecuted,  according  to  the  law  and  custom  of  the  king- 
dom of  France,  a  certain  writ  of  summons,  directed  to  the 
plaintiffs,  whereby  they  were  required  to  appear  before 
the  Court  of  the  Commercial  Tribunal  of  Havre,  at  Havre 
aforesaid,  at  their  usual  place  of  sitting,  at  ten  o'clock  in 
the  forenoon  of  Saturday,  the  9th  day  of  January,  a.  d.  1841, 
in  order  that  the  said  Court  might  then  and  there  inquire 
whether,  on  the  day  and  year  in  the  declaration  mentioned, 
the  said  ship  or  vessel  of  the  plaintiffs  did,  by  the  negli- 
gence and  mismanagement  of  their  captain  or  officers  and 
crew,  run  on  board  of  the  said  ship  or  vessel  in  this  plea 
first  mentioned,  whereby  the  said  last-mentioned  ship  or 
vessel  was  immediately  sunk,  as  affirmed  by  the  captain 
and  crew  of  the  said  last-mentioned  ship  or  vessel,  and  to 
hear  themselves  condemned  in  person  and  goods,  and 
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especially  tbe  said  ship  or  vessel  of  the  said  plaintiffs  in  the  Bseh.  nf  PUat, 
dedaration  mentioned,  and  to  pay  to  the  said  company  '  ^ 

the  sum  of  700,000  francs,  together  with  interest  and  costs,  GRmMAL 
the  said  Conrt  at  Havre  then  and  from  thence  hitherto  oatiom  Co. 
having  jurisdiction  oVer  the  said  cause,  and  the  matters  guiIlov. 
therein  arising :  and  the  defendant  further  says,  that  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit, 
on  the  0th  day  of  January,  a.  n.  1841,  the  plaintiffs  ap- 
peared in  the  said  Court  at  Havre  aforesaid,  in  pursuance 
of  the  said  last-mentioned  summons,  and  then  and  there 
defended  themselves  against  the  said  charge  and  claim  of 
the  said  Company,  and  by  way  of  defencef  thereto,  then 
and  there  insisted,  before  the  said  Court  at  Havre  afore- 
said, that  the  said  collision  and  running  foul  of  the  said 
ship  or  vessel  in  the  declaration  mentioned,  had  proceeded 
firom  the  carelessness,  misdirection,  and  mismanagement  of 
the  mariners  and  servants  of  the  defendant,  as  in  the  said 
declaration  mentioned;  and  that  such  proceedings  were 
thereupon  had  in  the  said  Court  at  Havre  aforesaid,  upon 
the  said  summons,  that  afterwards,  and  before  the  com- 
mencement of  this  suit,  &c.,  to  wit,  on  the  24th  April, 
1841,  it  was  considered  and  adjudged  in  and  by  the  said 
Court,  that  on  the  day  and  year  in  the  declaration  men- 
tioned, the  said  ship  or  vessel  of  the  plaintiffs  did,  by  the 
negligence  and  mismanagement  of  the  plaintiffs,  by  their 
captain,  officers,  and  crew,  run  on  board  of  the  said  ship 
or  vessel  of  the  said  company^  being  the  said  ship  or  vessel 
in  the  declaration  secondly  mentioned,  whereby  the  said 
last-mentioned  ship  or  vessel  was  immediately  sunk;  and 
the  said  Court  did  then  and  there  further  order  and  ad- 
judge that  the  plaintiffs  should  pay  to  the  said  Company, 
for  their  damages  which  they  had  sustained  by  reason  of 
such  running  on  board  of  and  sinking  their  said  ship  or 
vessel  as  aforesaid,  the  sum  of  700,000  francs  of  lawful 
money  of  France,  together  with  their  costs  of  suit;  as  by 
the  proceedings  of  the  said  Court,  reference  being  there- 
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Exeh.  of  puas,  aoto  had^  will  amongst  other  things  more  folly  appear. 
*  ^  And  the  defendant  further  says,  that  the  said  judgment  of 
the  said  Court  at  Havre  aforesaid  is  still  in  full  force  and 
effect,  not  reversed,  annulled,  or  otherwise  vacated :  and 
the  defendant  further  says,  that  the  said  several  matters 
of  defence  so  by  the  plaintiffs  insisted  upon  as  aforesaid^ 
in  the  said  Court  at  Havre  aforesaid,  and  the  said  several 
grievances  in  the  declaration  mentioned,  were  and  are  the 
same  identical  causes  of  defence  and  matters  of  grievance, 
in  the  said  suit  in  the  said  Court  at  Havre  aforesaid,  and 
in  the  said  declaration  in  this  cause  mentioned,  and  not 
other  or  different;  and  that  the  very  identical  question, 
whether  the  defendant,  by  his  mariners  and  servants  afore- 
said, was  guilty  of  the  said  several  grievances  in  the  de- 
claration in  this  cause  mentioned,  or  any  of  them,  arose 
and  became  material  in  the  said  suit  in  the  said  Court  at 
Havre  aforesaid,  and  the  same  being  then  and  there  exa- 
mined into,  it  was  then  and  there  adjudged  and  decided,  in 
and  by  the  said  Court  at  Havre  aforesaid,  (the  said  Court 
then  and  there  having  jurisdiction  in  that  behalf),  that 
neither  the  defendant  nor  the  said  company,  by  his  or 
their  mariners  or  servants,  was  or  were  guilty  thereof, 
and  the  defendant  further  says,  that  by  the  law  of  the  said 
kingdom  of  France,  the  said  judgment,  so  recovered  as  in 
this  plea  mentioned,  was  and  is  an  absolute  and  final  bar 
and  preclusion  to  and  against  any  action  or  smt  by  the 
plaintiffs  against  the  defendant,  for  or  in  respect  of  the 
said  several  grievances  and  causes  of  action  in  the  declara- 
tion mentioned,  or  any  of  them. — Verification. 

The  fifth  plea  differed  from  the  fourth  only  in  describing 
the  judgment  of  the  Court  of  Havre  as  being  a  judgment 
in  the  alternative,  that  the  plaintiffs  should  pay  the  Com- 
pany 700,000  francs  for  damages,  or  should  surrender  and 
abandon  to  them  the  plaintiff^s  vessel,  in  satisfaction  of 
the  damages,  according  to  the  law  of  France. 

Replication  to  the  third  plea,  that  the  defendant,  at  the 
time  of  the  committing  of  the  grievances  &c.,  was  pos- 
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8e88ed  of  and  interested  in  the  said  ship  or  vessel  in  the  plea  EtcK  of  PUas, 
first  mentioned,  otherwise  than  as  such  holder  and  pro-     ^    ^     ^ 
prietor  of  shares  in  and  director  of  the  said  Company,  as      Gbnebal 
therem  mentioned ;  and  that,  b j  the  law  of  France,  as  esta-     oation  Co. 
blished  within  that  kingdom,  the  defendant  was,  at  the  time      quillou. 
of  the  committing  of  the  grievances  &c.,  and  from  thence 
hitherto,  responsible  for  and  liable  to  be  sued  and  implead- 
ed individually,  in  his  own  name  and  person,  in  respect  of 
the  causes  of  action  in  the  declaration  mentioned;  con- 
cluding to  the  country. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes, 
that  the  said  plea  does  not  confess  or  avoid  the  matters 
and  allegations  contained  in  the  declaration,  but  is  an  indi- 
rect and  circuitous  traverse  that  the  defendant  was  guilty 
of  any  of  the  grievances  therein  mentioned :  that  the  said 
plea  amounts  to  the  general  issue,  and  ought  to  have  con- 
cluded to  the  country :  that  it  sets  forth  only  matters  of 
evidence,  and  not  any  matter  of  law,  in  bar  of  this  action, 
but  attempts,  by  way  of  supposal  and  inference  only,  to 
deny  the  allegations  and  charges  in  the  declaration :  that 
if  the  said  plea  confesses  that  the  damage  to  the  plaintiffs' 
vessel  happened,  as  therein  alleged,  from  the  carelessness 
and  breach  of  duty  of  the  defendant,  it  must  also  be  taken 
to  admit  that  the  judgment  of  the  Court  at  Havre  was 
erroneous,  and  contrary  to  the  facts ;  and  if,  on  the  other 
hand,  the  plea  does  not  admit  the  allegations  in  the  decla- 
ration to  be  true,  it  is  bad,  as  not  being  a  plea  in  confes- 
sion and  avoidance :  that  the  said  plea  contains  no  proper 
commencement  or  conclusion ;  and  that  it  is  argumenta- 
tive, and  seeks  to  put  in  issue  matters  wholly  immaterial 
to  the  merits  of  the  action. 

There  was  also  a  demurrer  to  the  fifth  plea,  assigning 
similar  causes. 

Special  demurrer  to  the  replication  to  the  third  plea, 
assigning  for  causes,  that  it  is  double  and  multifarious,  and 
contains  two  distinct  answers  to  the  plea,  either  of  which 
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Exek,  tff  pum,  would,  if  truc,  be  a  sufficient  answer ;  viz.,  first,  that  the 
K^^^^^jj^  defendant  was  interested  in  the  vessel  otherwise  than  aa  a 
GxMBBAL  holder  and  proprietor  of  shares  in,  and  director  of  the  said 
oATioN  Co.'  company;  and  secondly,  that  he  was,  by  the  law  of  France, 
GuiLLou.  i^ponsible  for,  and  liable  to  be  sued  and  impleaded  &c., 
for  the  causes  of  action  in  the  declaration  mentioned,  &c., 
&c. 

Joinders  in  demurrer. 

The  plaintiffs  stated  the  following  points  for  argument, 
in  addition  to  those  set  forth  in  their  demurrer. 

On  the  demurrer  to  the  fourth  and  fifth  pleas : — ^that  a 
judgment  in  a  foreign  court  is  not  a  bar  to  an  action  here 
for  the  same  cause :  that  it  does  not  appear  from  the  pleas 
that  the  same  matters  were  in  issue  in  the  foreign  court 
which  are  involved  iA  this  action,  or  that  the  judgment 
was  upon  the  questions  now  litigated ;  and  that  the  plea, 
not  being  pleaded  by  way  of  estoppel,  cannot  be  relied  on 
as  any  answer  in  law  to  this  action. 

On  the  argument  of  the  defend^t's  demurrer  to  the 
replication :  that  the  third  plea  is  no  answer  in  law  to  the 
declaration,  inasmuch  as  the  defendant  admits^  that  at  the 
time  of  the  coUision  he  was  in  the  possession  of  the  vessel 
in  the  declaration  secondly  mentioned,  jointly  with  the 
other  shareholders  in  the  company  mentioned  in  the  third 
plea,  and  that  the  mariners  and  servants  in  whose  actual 
control  the  vessel  was,  were  the  mariners  and  servants  of 
the  defendant  and  his  co-proprietors.  The  form,  there- 
fore, in  which  the  company  or  its  members  would  be  im« 
pleaded  in  France  is  not  material,  being  a  question  respect-^ 
ing  the  mode  of  remedy,  and  not  the  right,  and  one  which 
is  governed  by  the  laws  of  the  country  where  the  action 
is  brought. 

The  plaintiffs  will  also  object,  that  the  third  plea  does 
not  state  or  shew  that  the  French  company  therein  men- 
tioned is  a  corporation,  or  that  it  could  be  sued  by  its  style 
or  title  in  this  country,  and  if  the  present  action  cannot 
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be  sustained  against  a  member  of  the  company^  the  plain-  iS'«A.  0/  PUas, 
tiffs  will  be  without  remedy,  as  they  cannot  sue  the  French  ^ 

company  by  its  style  or  title  in  English  oonrts.    It  will      Gbnbral 
also  be  contended,  that  the  matter  of  the  third  plea,  if    oation  Co/ 
receivable  at  all,  is  rather  matter  in  abatement  than  in  bar, 
and  no  answer  to  the  present  proceedings. 

Also,  that  the  third  plea  does  not  shew  any  reasons  why 
the  rights  of  the  parties  are  to  be  decided  by  the  law  of 
Trance,  as  the  collision  did  not  occur  within  the  jurisdic- 
tion of  the  French  King.  On  the  contrary,  it  appears 
from  the  plea,  that  it  took  place  within  the  dominions  of 
the  Crown  of  England,  and  the  jurisdiction  of  the  English 
courts. 

The  defendant's  points  were  as  follows : — 

The  defendant  will  contend  that  the  fourth  plea  does 
not  amount  to  the  general  issue,  and  that  the  several  mat- 
ters therein  alleged  could  not  be  given  in  evidence  xmder 
the  plea  of  not  guilty;  that  it  contains  facts  material  to 
the  merits  of  the  action,  and  that  the  facts  therein  alleged 
are  a  complete  bar  to  the  action;  and  that  in  all  respects 
the  plea  is  well  pleaded. 

The  defendant  will  contend  that  the  fifth  plea  is  good  in 
law,  for  the  like  reasons. 

The  defendant  will  also  contend  that  the  replication  to 
the  third  plea  is  double,  &c.  &c. :  that  it  is  an  argumenta- 
tive denial  of  the  plea,  whereas  the  proper  replication  would 
have  been  de  injuria  generally,  or,  admitting  some  of  the 
fiicts  stated  in  the  plea,  de  injuria  absque  tali  causft. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  16),  by 

The  Solicitor-General,  for  the  pkintiffs.— First,  the  third 
plea  ia  clearly  bad  in  substance.  It  amounts  to  saying 
merely  that  the  plaintiffs  have  no  right  to  sue  the  defendant 
individually.  It  does  not  deny  that  the  mariners  and  ser- 
vants, through  whose  negligence  the  injury  is  alleged  to 
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EMh.  of  Pleas,  have  Occurred,  were  Aw.     [Lord  Abinffer,  C.  B. — If  it  means 
*  ^     to  allege  that  the  defendant  is  a  member  of  a  corporation, 

Gbnxral      which  ought  to  have  been  sued  as  such,  the  plea  amounts 
oATioN  Co.     to  the  general  issue.]     Again,  the  plea  does  not  allege  that 

GuiLLou.  ^^^  collision  took  place  within  the  jurisdiction  of  the  King 
of  the  French,  or  that  the  defendant  was  domiciled  in 
France.  He  might  be  domiciled  in  England,  and  resident 
here,  although  a  French  subject.  The  plea,  moreover,  ad- 
mits that  the  defendant  was  an  owner,  in  common  with 
the  other  members  of  the  company.  And  if  it  be  taken  to 
allege  that  the  company  is  a  corporate  body,  it  is  bad,  be- 
cause the  plaintiffs  could  not  sue  a  foreign  corporation  in 
the  courts  of  this  country,  and  therefore  are  left  without 
remedy,  if  the  defendant  be  not  individually  responsible. 
The  rule  of  law  is,  that  whatever  goes  merely  to  the  mode 
of  remedy  for  a  wrongful  act,  is  to  be  adjudged  on  according 
to  the  lex  fori.  Story  on  the  Conflict  of  Laws,  ch.  14,  ss. 
556,557. 

The  fourth  and  fifth  pleas  are  also  bad,  for  the  reasons 
stated  in  the  demurrer  book.  In  the  first  place,  they  are 
clearly  bad  on  special  demurrer,  as  not  being  properly 
pleaded  by  way  of  estoppel.  A  plea  is  not  good  by  way  of 
estoppel,  unless  it  commences  and  concludes  properly,  by 
relying  upon  the  estoppel ;  1  Saund,  325,  a. ;  Bac.  Abr., 
Pleas,  (B.  11);  Yin.  Abr.,  Estoppel.  Secondly,  the  pleas 
do  not  shew  that  the  decision  of  the  Court  at  Havre  was 
a  judgment  on  the  matter  in  issue  upon  this  record,  or  that 
the  question  now  in  dispute,  viz.,  whether  the  defendants 
were  guilty  of  negligence  in  the  navigation  of  their  vessel, 
was  litigated  in  that  Court.  [Alderson,  B. — The  whole 
judgment  set  out  is,  that  there  was  negligence  in  the  plain- 
tiffs; and  it  is  only  matter  of  inference  that  the  defendant 
had  judgment  on  his  defence,  that  he  was  not  guilty  of 
negligence.]  Thirdly,  the  judgment  of  a  foreign  Court, 
even  if  it  be  directly  upon  the  matter  in  question,  is  no  bar 
to  an  action  for  the  same  cause  in  the  Courts  of  this 
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country.    That  was  settled  in  the  case  of  Houlditch  v.  Mar-  ^^A.  rf  PUaa, 
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quU  of  Donegal  {d)^  in  the  House  of  Lords.    In  that  case  '  ^ 

the  Lord  Chancellor  saysfd) — ''Upon  one  point  the  law  Gbnbkal 
18  perfectly  dear;  the  judgment  of  a  Court  of  Record  of  oation  Co. 
the  country  where  any  action  is  brought  is  conclusive  be-  gouIou. 
tween  the  parties  and  privies  to  that  record.  It  is  equally 
dear,  that  the  judgment  or  decree  of  a  Court  of  Record  of 
a  foreign  country,  or  a  court  in  the  nature  of  a  Court  of 
Record,  may  be  made  the  ground  of  a  proceeding  in  the 
Courts  of  this  country;  ....  and  one  question  which 
arises  in  this  case,  and  which  has  been  made  a  point  of  on 
both  sides,  is  one  which  has  been  raised  in  some  of  our 
Courts,  in  which  there  have  been  dicta,  with  some  authority 
of  judicial  decision,  but  conflicting  dicta,  upon  the  point, 
namely,  whether  it  is  only  prim&  facie  evidence,  or  ground 
of  an  action,  or  conclusive,  not  to  be  traversed  or  rebutted, 
and  not  to  be  averred  against.  The  leaning  of  my  opinion 
is  so  strong,  that  I  can  hardly  call  it  the  inclination  of  an 
opinion;  and  we  know  it  is  the  general  sense  of  lawyers  in 
Westminster  Hall,  (notwithstanding  dicta  of  considerable 
weight  coming  from  very  learned  Judges,  obiter  dicta,  to 
the  contrary),  that  the  judgment  of  a  foreign  Court  in  Courts 
of  this  country  is  onlyprim&  facie  evidence — ^is  liable  to  be 
averred  against,  and  not  conclusive."  His  Lordship  then 
proceeds  to  give  his  reasons  at  length  for  this  opinion;  and 
afterwards,  on  finally  delivering  the  judgment,  he  says,  {c) 
"  I  entered  very  much  at  large  into  my  views  of  this  case 
when  the  argument  closed.  I  stated  that  it  appeared  to  me 
quite  impossible  that  I  should  accede  to  the  proposition 
that  a  judgment  in  one  country,  pronounced  by  a  Court  of 
competent  jurisdiction,  could  be  used  in  another,  as  con- 
clusive of  the  matter.'^  And  his  Lordship  states  it  as  his 
confirmed  opinion,  "  that  a  judgment  may  be  given  in  evi- 
dence, and  made  the  subject  of  proceedings  in  another 

(a)  8  Bligh,  N.  S.  301.  (6)  P.  337.  (e)  Pp.  345,  346. 
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Ejpek.o/PUaM,  Clonrt,  in  a  foreign  country;  but  that,  although  it  maj  be 
~  *  ^     made  the  ground  of  that  proceeding,  it  may  be  met  by  con- 

gbnbral      trary  evidence,  and  the  subject  matter  of  the  judgment  ia 
GATiow  Co.     liable  to  be  inquired  into  {a)."    By  the  law  of  France,  abo, 

GuiLLou.  judgments  of  foreign  Courts  are  capable  of  execution  in  that 
country,  but  the  merits  of  the  judgment  are  examinable 
there,  whether  it  was  a  suit  between  Frenchmen,  or  between 
a  foreigner  and  a  Frenchman  (6).  These  are,  in  truth,  no 
more  than  pleas  of  evidence,  although  of  what  may  be  said 
to  be  strong  evidence.  But,  at  all  events,  they  do  not  shew 
a  judgment  upon  the  point  now  in  dispute:  the  utmost  it 
comes  to  is  that  which  might  occur  at  nisi  prius  here,  that 
the  defendants  in  the  foreign  suit  set  up  the  plaintiff's 
negligence  as  an  answer.  That  would  be  no  bar  to  a  new 
action  in  this  country.  The  suit  in  France  was  not  insti- 
tuted by  the  present  plaintiffs,  but  against  them;  they  were 
not,  therefore,  the  actors  in  the  foreign  Court,  but  were 
take  nthere  unwillingly.  Then  all  that  is  alleged  to  have 
been  adjudged  is,  that  there  was  negligence  in  them;  and 
there  is  no  statement  of  the  proceedings  in  the  French 
Court,  or  what  were  the  issues  in  this  suit.  The  pleas  do 
not  aver  that  there  was  an  issue  distinctly  joined,  on  which 
the  Court  adjudicated.  There  is  no  finding  on  the  matter 
which  is  the  subject  of  discussion  on  this  record,  viz.,  the 
now  defendant's  negligence.  The  collision  with  his  ship 
may  have  been  the  plaintiffs'  fault,  but  the  sinking  of 
their  ship  his  fiftult. 

Kelly,  for  the  defendant. — ^The  third  plea  is  good,  at 
least  on  general  demurrer.  The  question  which  was  in- 
tended to  be  raised  by  that  plea  is,  whether  an  individual 
member  of  a  foreign  corporation  can  be  made  liable  for  an 
injury  done  on  the  high  seas  by  a  servant  of  the  corpora- 

(a)  See  Mr.  Justice  Story's  note      864^  n. 
on  that  case,  Conflict  of  Laws,  p.  {b)  Story,  p.  872,  s.  617. 
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tion.  It  fluffieiently  appeursi  on  the  face  of  the  plea^  that  Sxek.ofPUaa, 
this  is  a  foreign  corporation,  or  of  what  we  in  our  law  call 
a  corporation.  [Lord  Aimffer,  C.  B. — ^We  do  not  know 
what  a  corporation  means  in  France.]  If  it  appear  that 
the  defendant  is  a  member  of  a  company  which  has  in 
France  the  same  incidents  and  immunities  as  a  corpora- 
tion has  in  Englandj  that  is  sufficient  The  plea  could  not 
akate  in  express  terms  that  it  was  a  French  corparatien, 
because  the  defendant  could  not  tell  what  meaning  the 
Court  would  put  upon  that  term.  [AUerson,  B. — ^The 
defendant  does  not  say  that  the  ship  was  not  his  prc^erly. 
Lord  Abmger,  C.  B. — ^The  statement  in  this  plea  would 
not  amount  to  an  allegation  that  this  was  a  corporation  in 
this  country.  The  defendant  should  have  denied  that  he 
had  any  individual  property  in  the  ship,  whereas  all  that 
is  stated  is,  that  he  had  no  interest  but  as  a  partner  in  the 
company.]  Substituting  the  word  "corporation"  for 
"company,"  it  would  be  a  good  plea  of  liability  in  a  cor- 
poration in  England :  and  there  is  no  such  word  as  "  cor- 
poration" in  France.  [Parke,  B.— We  are  now  on  general 
demurrer  to  the  plea :  then  the  question  is,  whether  it  suf- 
ficiently shews  that  the  defendant  has  no  property  in  the 
ship,  and  therefore  is  not  liable,  but  that  the  company,  of 
Nrhich  he  is  a  member,  is  alone  liable ;  and  what  the  effect 
of  that  is,  as  to  a  wrong  done  on  the  high  seas,  which  is 
the  highway  of  nations.]  That  is  the  question.  The  de- 
fendant is  sought  to  be  made  liable  only  by  inference  of 
law,  and  that  lets  in  the  question  how  £Etr  he  is  liable 
being  a  subject  of  France.  It  is  difficult  to  see  how  other- 
wise the  defence  could  have  been  pleaded,  except  by  the 
introduction  of  the  word  "corporation,"  which  would  solve 
the  difficulty  as  to  England,  but  only  creates  one  as  to 
France.  The  defendant  is  only  sought  to  be  made  liable 
as  owner,  for  the  act  of  his  servant ;  he  may  be  so  liable 
in  one  country,  but  not  in  another :  then  the  plea  allies 
that  the  defendant  is  not  responsible,  or  liable  to  be  sued 
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Bxeh.  of  Pleat,  individually,  in  his  own  name  or  person,  but  that  the 
^  ^  ^  company  alone,  by  their  name,  are  liable  to  be  sued. 
Trimbey  y.  Vignier  {a)  somewhat  resembles  this  case. 
There  a  promissory  note  was  made  by  the  defendant  in 
France,  and  indorsed  in  blank  by  the  payee  in  that  conn- 
try,  the  maker  and  payee  being  domiciled  there ;  and  it 
was  held,  that  as  no  action  could  have  been  maintained 
in  the  French  Courts  of  law  in  the  name  of  the  payee,  (the 
indorsement,  according  to  the  law  of  France,  operating  as 
a  procuration  only,  and  not  as  a  transfer),  so  no  action 
could  be  maintained  by  him  in  our  Courts.  It  might  have 
been  said  there,  that  the  defendant  was  liable  in  this  country 
by  reason  of  the  law  merchant.  There  are  several  cases  in 
which  the  question  has  been  considered,  how  far  the  rights 
of  foreign  companies  or  corporations  are  recognized  in 
England,  and  in  all  of  them  the  law  of  this  country  has 
been  governed  by  the  law  of  that  in  which  such  companies 
existed :  DtUch  West  India  Company  v.  Van  Moses  (&), 
Henriques  v.  Dutch  West  India  Company  {c)y  National  Bank 
of  St.  Charles  v.  De  Bemales  (rf),  Alivon  v.  Fumival  {e). 
The  authorities  on  this  subject  are  collected  in  the  last 
edition  of  Story  on  the  Conflict  of  Laws,  p.  811 ;  where 
the  general  principle  is  laid  down,  that,  '^  in  regard  to  the 
merits  and  rights  involved  in  actions,  the  law  of  the  place 
where  they  originated  is  to  govern;  but  the  forms  of 
remedies,  and  the  order  of  judicial  proceedings,  are  to  be 
according  to  the  law  of  the  place  where  the  action  is  insti- 
tuted, without  any  regard  to  the  domicile  of  the  parties, 
the  origin  of  the  right,  or  the  country  of  the  act.''  Thus, 
where  a  defendant  was  held  to  bail  in  this  country  on  an 
instrument  entered  into  in  France,  and  by  which  his  pro- 
perty only,  and  not  his  person,  was,  according  to  the  law 


(a)  1  Bing.  N.  C.  151 ;  4  M.  & 
Scott,  695. 

{h)  1  Stra.  612. 


(c)  2  Ld.  Rayro.  1532. 
((QRy.  &M.  N.P.C.  190. 
{e)  1  C,  M.  &  R.  277. 
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motion :  Melon  v.  Duke  de  lUzjames  (a).    There  Eyre,  *  . 

C.  J.,  saya.  ''  If  it  appears  that  this  contract  creates  no  Gbnsrai. 
personal  obhgation^  and  that  it  conld  not  be  sned  as  snch  oation  Co. 
by  the  laws  of  France,  there  seems  to  be  fair  ground  on  guiIlou. 
which  the  Court  may  interpose  to  prevent  a  proceeding  so 
oppressive  as  a  personal  arrest  in  a  foreign  country,  in  a 
case  which,  as  far  as  we  can  judge  at  present,  authorizes 
no  proceeding  against  the  person  in  the  country  in  which 
the  transaction  passed  ....  I  cannot  conceive  that  what  is 
no  personal  obligation  in  the  country  in  which  it  arises, 
can  ever  be  raised  into  a  personal  obligation  by  the  laws 
of  another.''  Here  the  defendant  becomes  an  owner 
merely  by  taking  shares  in  the  company,  which  is  done 
under  the  French  law.  It  is  only  through  a  contract  that  he 
is  made  liable  as  a  tort-feasor,  which  makes  the  case  pre- 
cisely analogous  to  that  of  THmbey  v.  Vignier.  Suppose 
the  master  of  this  vessel,  at  sea,  had  entered  into  a  con- 
tract for  necessaries  for  the  vessel,  and  an  action  were 
brought  for  the  price  of  them  against  the  defendant,  charg- 
ing him  as  owner ;  the  plaintiff  must  have  given  evidence 
of  the  contract  under  which  the  defendant  became  a  mem- 
ber of  the  company,  which  was  entered  into  in  France,  and 
under  the  French  law.  And  if  there  be  any  distinction 
between  a  case  of  contract  or  of  tort,  it  is  a  distinction  in 
favour  of  the  defendant,  who  is  charged  here  for  a  wrong 
to  which  he  is  no  party,  merely  as  being  a  member  of  this 
company,  and  therefore,  it  is  said,  the  owner  of  the  vessel. 
Holman  v.  Johnson  {b)  shews,  that  the  Court  will  look  to  a 
contract  made  abroad,  to  determine  the  liability  of  the 
defendant.  A  crime  committed  in  a  foreign  country  against 
an  Englishman,  by  a  foreigner,  though  he  was  then  acting 
as  a  mariner  on  board  an  English  ship,  was  held  not  to  be 
cognizable  in  this  country:  Bex  v.  Depardo(c).    On  the 

(a)  1  Bos,  &  P.  138.  (6)  Cowp.  341.  (c)  1  Taunt  26. 
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JsucA.  •/  Pleat,  scority  of  the  language  used  in  the  third  plea^  and  the 
'  .    doubt  as  to  its  true  construction. 
Obnbkal  With  respect  to  the  fourth  and  fifth  pleas^  we  all  agree 

aationCo!'  ^^^  ^^J  ^^  ^^  ^^  form;  and  the  objection,  being 
pointed  out  on  special  demurrer,  must  prevail.  These  pleas 
contain  no  answer  to  the  declaration  by  way  of  denial,  or 
confession  and  avoidance,  but  are  pleaded  in  the  nature 
of  an  estoppel.  The  substance  of  the  plea  is,  that  the 
cause  of  action  has  been  already  adjudicated  upon,  in  a 
competent  Court,  against  the  plaintiffs,  and  that  the  deci- 
sion is  binding  upon  them,  and  that  they  ought  not  to  be 
permitted  again  to  litigate  the  same  question.  Such  a 
plea  ought  to  have  had  a  proper  commencement  and  con- 
clusion, "  that  the  plaintiffs  ought  not  to  be  admitted  to 
say  that  the  defendant  was  guilty :''  as  in  the  case  of  P/iim- 
mer  v.  Woodbume  (a),  in  which  a  foreign  judgment  was 
pleaded  by  way  of  estoppel. 

It  becomes,  therefore,  unnecessary  to  give  any  opinion 
whether  the  pleas  are  bad  in  substance ;  but  it  is  not  to  be 
understood  that  we  feel  much  doubt  on  that  question.  They 
do  not  state  that  the  plaintiffs  were  French  subjects,  or 
resiant,  or  even  present  in  France,  when  the  suit  began,  so 
as  to  be  bound  by  reason  of  allegiance,  or  domicile,  or  tem- 
porary presence,  by  a  decision  of  a  French  Court;  and 
they  did  not  select  the  tribunal  and  sue  as  plaintiffs;  in 
any  of  which  cases  the  determination  might  have  possibly 
bound  them.  They  were  mere  strangers,  who  put  forward 
the  negligence  of  the  defendant  as  an  answer,  in  an  adverse 
suit  in  a  foreign  country,  whose  laws  they  were  under  no 
obligation  to  obey. 

The  fourth  and  fifth  pleas  are,  therefore,  both  bad,  and 
our  judgment  upon  the  demurrer  to  them  must  be  for  the 
plaintiffs. 

With  respect  to  the  third  plea,  the  difficulty  the  Court 

(a)  4  B.  &  C.  625. 
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have  had  ia,  to  determine  its  meaning,  the  language  used  Exek.  of  pieat, 
being  obscure,  perhaps  purposely  so.  ^  '   - 

The  injury  complained  of  is  averred  to  have  arisen  on  Gsnb&al 
the  high  seas,  out  of  the  jurisdiction  of  England,  and  not  oahon  Co. 
to  have  been  committed  by  the  defendant  personally,  but  gouIou. 
by  a  third  person,  who  was  master  of  a  French  vessel,  the 
defendant  being  a  French  subject.  So  far  the  plea  is  free 
from  obscurity.  If  the  defendant  was  not  liable  for  the 
acts  of  that  other  by  that  law  which  is  to  govern  this  case, 
he  has  a  good  defence  to  the  action ;  and,  for  the  defend- 
ant, it  is  contended  that  the  plea  means  to  aver  that,  by 
the  law  of  France,  he  was  not  liable  for  those  acts,  but  that 
a  body  established  by  the  French  law,  and  analogous  to  an 
English  corporation,  were  l^e  proprietors  of  the  vessel, 
and  alone  liable  for  the  acts  of  the  master,  who  was  their 
servant,  and  not  the  servant  of  the  individuals  composing 
that  body;  and,  if  such  be  the  true  construction  of  this 
plea,  we  are  all  strongly  inclined  to  think  that  there  is  a 
good  defence  to  this  action.  On  the  other  hand,  the  plain- 
tiffs contend,  that  the  plea  only  means,  that  in  the  French 
Courts  the  mode  of  proceeding  would  be  to  sue  the  defend- 
ant jointly  with  the  other  shareholders  of  the  company 
under  the  name  of  their  association :  and,  if  this  be  the 
true  construction  of  the  plea,  we  all  concur  in  the  opinion 
that  the  plea  is  bad ;  for  it  is  well  established,  that  the  forms 
of  remedies  and  modes  of  proceeding  are  regulated  solely 
by  the  law  of  the  place  where  the  action  is  instituted — ^the 
lex  fori;  and  it  is  no  objection  to  a  suit  instituted  in  pro- 
per form  here,  that  it  would  have  been  instituted  in  a  dif- 
ferent form  in  the  Court  of  the  country  where  the  cause  of 
action  arose,  or  to  which  the  defendant  belongs:  De  la 
Vega  v.  Vtanna  {a) ;  Story  on  the  Conflict  of  Laws,  s.  556. 

On  the  question  as  to  the  true  construction  of  the  plea, 
we  have  entertained  much  doubt,  and  are  not  ultimately 
agreed. 

{a)  1  B.  &  Adol.  284. 
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Mj  Lord  Abinger,  and  my  Brother  Alderson,  think  thatj 
construing  the  plea  most  strongly  against  the  defendant^ 
it  means  only  that  the  defendant  ought  to  be  sued  jointly 
with  his  co-ownersj  and  in  the  name  of  the  society.  My 
Brother  Gumey  and  I  think^  certainly  not  without  some 
doubt^  that  it  must  be  construed  to  mean  that  the  defend- 
ant is  not  individually  responsible^  that  is^  liable  in  any 
way  for  the  acts  of  the  master  by  the  law  of  France. 

This  difference  is  of  little  importance  to  the  ultimate 
decision  of  the  case.  There  can  be  no  judgment  upon 
the  demurrer;  but  if  the  plea  is  to  be  understood  in  the 
sense  which  my  Brother  Gumey  and  I  ascribe  to  it^  the 
same  defence  will  be  open  on  the  general  issue. 

Judgment  for  the  plaintiffs  on  the  demurrers 
to  the  fourth  and  fifth  pleas. 


July  10. 


To  a  declara- 
tion in  cove- 
nant, by  the 
executors  of  a 
lessor  Against 
the  assignee  of 
the  lessee,  the 
defendant 
pleaded  in  a- 
batement,  that 
the  estate,  &c., 
of  the  lessee 
vested  by  as- 
signment In 
the  defendants 
jointly  with  B., 
who  became, 
and  from 
thence  until 
&c.,  continued 


Heap  and  Another^  Executors  of  Joseph  Heap^  deceased^ 
t;.  Livingston  and  Another. 

L'OVENANT  by  the  executors  of  a  lessor  against  the 
assignees  of  the  lessee.  The  declaration  stated^  in  sub- 
stance^  that  Joseph  Heap^  since  deceased^  being  possessed 
of  a  certain  messuage  or  tenement  and  premises^  demised 
the  same  to  John  Shaw,  by  an  indenture  whereby  Shaw 
covenanted  for  the  payment  of  rent  and  the  repair  of  the 
premises;  it  then  stated  the  death  of  Joseph  Heap,  having 
made  the  plaintiff's  his  executors ;  and  that  all  the  estate, 
right,  title,  and  interest  of  the  said  John  Shaw  vested  in 
the  defendants  by  assignment.  Breaches,  nonpayment  of 
the  rent,  and  non-repair. 


to  be  such  as- 
signee, Jointly  liable  with  the  defendant  to  perform  the  covenants,  and  that  the  breaches  of 
covenant  were  committed  by  the  defendant  jointly  with  the  said  B. : — Held  bad  on  demnrrer, 
for  not  stating  the  mode  in  which  B.  became  assignee  jointly  with  the  defendant. 
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The  defendant  Livingston  pleaded  in  abatement,  that  Exch,  o/PUatf 
the  estate,  right,  &c.  of  the  said  John  Shaw  vested  by     .L^^' 
assignment  in  the  defendants  jointly  with  one  John  Bram-        Hbaf 
mall,  who  became,  and  from  thence  until,  &c.  continued  to    Liyingston. 
be  such  assignee,  jointly  liable  with  the  defendants  to  per- 
fonn  the  said  covenants,  and  that  the  said  several  breaches 
of  covenant  were  committed  by  the  defendants  jointly  with 
the  said  John  Brammall. 

Special  demurrer,  assigning  for  cause,  that  the  mode  in 
which  the  assignment  was  made  being  within  the  defend- 
ant's cognizance,  he  ought  to  have  shewn  with  particularity 
how  the  assignment  was  made,  whether  by  deed  or  other- 
wise, that  the  Court  might  see  if  the  estate  did  legally  vest 
in  Brammall  jointly  with  the  two  defendants,  and  that  the 
defendants  might  be  able  to  crave  oyer  of  any  deed,  and 
might  know  how  to  be  able  to  fix  Brammall  in  another 
action. — Joinder  in  demurrer. 

Cleoiby  argued  in  support  of  the  demurrer  (June  27). — 
This  plea  is  bad  for  uncertainty.  There  is  undoubtedly 
no  precedent  of  a  plea  in  abatement  in  which  the  defend- 
ants' whole  title  is  set  out;  although,  upon  principle,  there 
does  not  seem  to  be  any  reason  why  it  should  not  be 
stated  in  a  plea  in  abatement,  as  well  as  in  a  plea  in  bar. 
But  here  the  defendants  are  charged  as  assignees  of  the 
term ;  and,  in  order  to  render  this  defence  sufficient,  the 
plea  certainly  ought  to  have  shewn  in  what  manner  Bram- 
mall became  jointly  liable  with  them,  in  order  to  give  the 
plaintiffs  a  remedy  against  him.  The  rule  as  to  the  alle- 
gation of  title  in  pleading  is  thus  laid  down  in  Stephen  on 
Pleading,  850  (4th  ed.) :  "  The  rule  on  this  subject  appears 
in  general  to  be,  that  it  is  not  necessary  to  allege  title  more 
precisely  than  is  sufficient  to  shew  a  liability  in  the  party 
charged,  or  to  defeat  his  present  claim.  Except  as  fSur  as 
these  objects  may  require,  a  party  is  not  compellable  to 
shew  the  precise  estate  which  his  adversary  holds,  even  in 

N  N  N  2 
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ExeK  of  Pleat,  a  case  where^  if  the  same  person  were  pleading  his  own 
^  ^  ^  title,  such  precise  allegation  would  be  necessary.  The  rea- 
HvAP  son  of  this  difiference  is,  that  a  party  must  be  presumed  to 
LiTiNGBToir.  be  ignorant  of  his  adversary's  title,  though  he  is  bound  to 
know  his  own/'  An  executor,  who  pleads  in  abatement,  is 
bound  to  set  out  the  will ;  and  that  appears  to  be  a  stronger 
case  than  the  present,  because  it  is  only  by  will  that  he 
could  acquire  title.  It  is  not  sufficient  that  the  defend- 
ant should  shew  that  another  person  ought  to  be  joined 
with  him  in  the  action ;  he  ought  to  shew  in  what  way 
that  person  is  liable.  Where  a  plaintifif  derives  title  from 
a  lessor,  he  has  to  set  out  the  title  fiilly,  and  cannot  aver 
generally  that  all  the  estate,  title,  &c.,  came  to  him  by  as- 
signment. So  here,  the  defendant,  who  must  know  his 
own  title,  ought  to  set  it  out  with  more  particularity.  In- 
deed, greater  certainty  is  required  in  a  plea  in  abatement 
than  in  a  plea  in  bar. 

J.  TF.  Smith,  contri. — ^First,  this  plea  is  sufficient  on 
principle.  The  same  subject-matter  of  defence  might  have 
been  raised  by  a  plea  in  bar :  the  defendant,  instead  of 
pleading  in  abatement,  might  have  taken  issue  on  the  al- 
legation in  the  declaration,  that  the  estate  of  Shaw  vested 
in  the  defendants  by  assignment,  and  the  plaintiff  could 
not  have  succeeded  on  that  issue,  unless  he  shewed  that 
the  whole  vested  in  the  defendants  alone :  Hare  v.  Cator  {a). 
The  plaintiffs,  therefore,  are  benefited  rather  than  preju- 
diced by  this  plea,  for  they  obtain  more  information  by  it 
than  if  there  had  merely  been  a  traverse  of  that  averment 
in  the  declaration,  and  now  get  a  better  writ,  which  in 
that  case  they  could  not  have  done.  The  plea  may  pos- 
sibly amount  to  an  argumentative  traverse,  but  that  is  not 
made  a  ground  of  demurrer.  The  plaintiffs  may  now  bring 
a  fresh  action,  and  will  have  costs  against  the  defendants 

(a)  Cowp.  766. 
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under  the  Btat.  3  &  4  Will.  4,  c.  42,  8. 10,  if  they  have    Ejteh.ofPUai, 
pleaded  the  plea  falsely.    Secondly,  the  authorities,  so  far  ' 

as  any  are  to  be  found  upon  this  point,  appear  also  to  be 
in  favour  of  the  sufficiency  of  the  plea;  and  it  is  admitted 
that  there  is  no  precedent  of  a  plea  in  abatement  in  which 
the  title  is  more  fully  set  out  than  here.  The  case  of  an 
executor  pleading  in  abatement  is  rather  an  authority  in 
favour  of  the  defendants;  for  it  is  said  in  Com.  Dig.  Abate- 
ment, (E.  10),  that  **  the  plea  that  there  is  another  execu- 
tor not  named  is  good,  though  it  does  not  say  that  the  will 
is  proved  :'^  and  so  is  the  precedent  in  1  Wentworth,  58. 
[Parke,  B. — ^Because  the  executor  derives  his  title  from 
the  will,  and  not  from  the  probate.]  If  the  rule  were  to 
be  so  strict  as  is  contended  for  by  the  plaintiffs,  it  might 
often  be  productive  of  much  inconvenience  and  hardship. 
A  joint-tenant  may  be  able  to  set  out  his  title  with  pre- 
cision, but  a  tenant  in  common  may  have  acquired  his  title 
after  many  mesne  assignments,  and  may  know  nothing 
whatever  of  the  title  of  his  co-tenants. 

Cleasby,  in  reply. — ^There  can  be  no  hardship  in  either 
case  in  requiring  the  defendant  to  set  out  his  title  fully.  If 
he  is  a  joint-tenant,  he  is  seised  per  my  et  per  tout,  and 
may  therefore  be  reasonably  expected  to  know  the  title  to 
the  whole  premises.  And  if  he  is  possessed  as  a  tenant 
in  common,  he  is  at  least  bound  to  shew  his  own  title, 
though  he  may  not  know  that  of  his  companions.  [Pctrke, 
B.,  mentioned  Curtis  v.  Spiity  (a),  as  confirming  Hare  v. 
Cator.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — ^In  this  case  the  defendant  pleads  in  abate- 
ment the  non-joinder  of  another  joint  tenant,  as  joint 

(a)  1  Bing.  N.  C.  756 ;  1  Scott,  737. 


goo  CASES   IN  THE  EXCHEQUER, 

Bxch.  of  Pleat,  assignee  of  the  term^  and  the  objection^  on  special  demur- 
_1^^'  .  rer,  is  that  the  plea  does  not  state  his  title  specially.  We 
are  of  opinion  that  this  objection  is  good. 

The  general  form  of  pleading  is  allowed  to  the  plaintiff^ 
because  he  cannot  be  presumed  to  know  the  particulars  of 
the  defendant's  title.  The  reason  ceases^  where  the  defend- 
ant pleads  his  own  title  as  joint  tenant^  for  he  must  be 
presumed  to  know  how  he  became  such.  On  principle, 
therefore^  the  plaintiiF^s  objection  is  well  founded. 

There  are  no  precedents  precisely  in  point;  but  there  are 
isome  which  afford  a  strong  analogy.  In  real  actions, 
where  the  defendant  pleads  joint  tenancy  of  his  own  part, 
he  ought  to  shew  by  whose  feoffment:  Dyer,  82  a,  and 
Com.  Dig.  Abatement,  (F.  5) ;  and  in  actions  against  an 
executor,  a  plea  of  abatement  of  non-joinder  states  that 
the  testator  made  his  will,  and  appointed  the  defendant 
co-executor:  Brownl.  Bed.,  199  and  200. 

It  was  argued  by  the  plaintiffs^  counsel,  that  this  was 
properly  a  plea  in  bar,  and  was  good  in  substance;  and  if 
it  was  so,  the  defendant  might  avail  himself  of  it,  there 
being  no  special  demurrer  on  the  ground  that  it  was  an 
argumentative  traverse  of  the  averment  that  all  the  estate 
vested  in  the  defendant  by  assignment.  And  the  case  of 
Hare  v.  Cator  was  cited,  to  which  may  be  added  Curtis  v. 
Spitty,  where  the  Court  of  Common  Pleas  held,  that  if  the 
defendant  was  assignee  of  part  of  the  land  only,  he  was  en- 
titled to  a  verdict  on  the  issue  that  all  the  estate  did  not 
vest  in  him  by  assignment,  contrary  to  the  dictum  of  Mr. 
Justice  Holroyd,  in  Merceron  v.  Dowson  {a) .  But  in  this  case 
the  defendant  does  not  take  part  of  the  estate;  he  is  seised 
per  my  et  per  tout  in  the  whole;  and  the  cases  dted  do 
not  apply.  His  plea  is  properly  pleaded  in  abatement;  but 
for  the  reason  before  given^  is  bad  in  form. 

Judgment  for  the  plaintiff  of  respondeant  ouster. 

(e)  5  B.  &  C.  484;  8  D.  &  R.  364. 
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SxeK  of  PleaSf 
1843. 

Locks  and  Others  ».  James*  ^^""^^^      ' 

TJuly  10. 
HIS  was  an  action  of  trespass  for  breaking  and  en-  a  testator,  by 
tering  the  plaintiffs'  dose^  and  seiiing  the  cattle  of  the  executed  "de- 
plaintiffs,  which  trespasses  the  defendant  justified  as  a  J^d  Mto7e*i"to 
distress  for  the  arrears  of  an  annuity  of  £600.  alleged  by  ^-  n.  in  fee, 
her  plea  to  have  been  granted  to  her  bj  the  will  of  one  charged  wiih 
Ralph  Nicholson  the  elder,  and  to  be  thereby  charged  S3lS^''^ 
upon  and  payable  out  of  certain  lands,  of  which  the  close  P?^^l^  7^^'' 

^  ^  'f  '  which  he  gave 

on  which  the  distress  was  made  was  parcel.  to  his  daughter 

The  plaintiffs  traversed  that  such  annuity  of  £600  was  iife,with^power8 
so  granted  and  charged,  and  thereon  issue  was  joined;  emryon^hT^ 
and  as  the  proper  finding  of  that  issue  depended  on  a  de^»ed  esutcs, 

m  case  the  an- 

question  of  law,  the  parties  agreed  that  judgment  should  nuity  were  in 
be  entered  in  pursuance  of  the  25th  section  of  the  8  ft  4  sutTsequemiy 
WiD.  4,  c.  42,  according  to  the  opinion  of  the  Court  upon  pen^the'^word 
the  following  facts : —  "  "*»'*  »nd  >«• 

1         « M  «      « #\nM       rwwt  •  <«    -n   %   1     -».▼•  t    «  «      scrted  over  it 

October  18th,  1828. — ^The  said  Balph  Nicholson  the  the  word*' two," 
elder,  by  his  will  of  this  date,  and  which  was  duly  signed  ever'the^word 
and  attested  according  to  the  law  as  it  then  existed,  so  as  ;*««"Jef  bie, 

°  '  m  each  place 

to  pass  and  charge  real  estates,  after  directing,  in  the  first  where  it  occur- 
place,  that  all  his  just  debts,  and  funeral  and  testamentary  8am*e*d°ayTe 
expenses,  should  be  paid  and  satisfied,  proceeded  as  fol-  rondunfoTco^ 
lows : — *'  I  give,  devise,  and  bequeath  all  my  estates  situate  «*  'o  *>"  ^»"» 

'^  ^  ^  signed  by  him 

in  the  parishes  of  Utting  and  Langford,  and  of  Woodham-  in  the  presence 
Ferris,  all  in  the  county  of  Essex,  unto  my  son  Balph  onrjII^M^^. 
Nicholson,  his  heirs  and  assigns  for  ever,  subject  to  and  ^i^rettons**^** 
charged  with  the  payment  of  an  annuity  or  clear  yearly  sum     ff*w.  that 

-._         __  _         %.iT.i  I         t  ,       -r^f         t^8  substitution 

of  SIX  hundred  pounds,  which  I  give  to  my  daughter  Euza-  of  "two"  for 
beth  James  for  and  during  her  natural  life,  to  be  paid  to  her  iia"  under '^"^ 
by  equal  half-yearly  payments,  from  the  first  of  the  usual  ^^^  circum- 

•^      ^  't         ^    *-    'I  '  ^  ^  ^  stances,  inope- 

quarter  days  after  my  death,  but  without  any  anticipation  rative,  and  ihat 
or  assignment  of  the  growing  payment  thereof,  for  her  legaii'nte^rwt in 
sole  use  and  benefit,  independent  of  any  ftiture  husband,  ^^qq""""^  °^ 
and  so  as  not  to  be  subject  to  his  debts,  engagements,  or 
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Exeh.  of  Pteoi,  control,  SO  that  her  receipt  may  from  time  to  time  be  a 
good  and  sufficient  discharge  from  the  same/' 

The  will  then  contained  a  declaration,  that  when  and  so 
often  as  the  said  annuity  of  £600,  or  any  part  thereof, 
should  be  in  arrear  for  one  calendar  month  after  any  of 
the  days  of  payment,  it  should  be  lawful  for  the  said 
Elizabeth  James  to  take  and  distrain  upon  any  part  of  the 
premises  so  charged  with  the  payment  thereof,  for  the  pur- 
pose of  satisfying  the  arrears  of  the  said  annuity;  and  by 
the  said  will  power  was  also  given  to  the  said  Elizabeth 
James,  in  the  eyent  of  the  said  annuity  of  £600  being  in 
arrear  after  any  of  the  days  of  payment,  to  enter  upon  the 
premises  so  charged  with  the  payment  thereof,  and  to  hold 
the  same,  and  to  receive  the  rents,  until  she  should  be 
fully  satisfied  the  arrears  of  the  said  annuity.  And  after 
other  bequests  and  dispositions,  the  testator,  as  to  all  the 
rest,  residue,  and  remainder  of  his  estate,  after  pajrment 
of  his  just  debts,  funeral  and  testamentary  expenses,  and 
the  legacies  and  annuities  thereinbefore  bequeathed,  and 
the  duty  payable  in  respect  thereof,  gave  and  bequeathed 
the  same  unto  his  son  Ealph  Nicholson,  his  heirs,  execu- 
tors, administrators,  and  assigns. 

15th  August,  1830. — On  this  date  the  testator  erased 
with  his  pen  the  word  "  six,''  in  each  case  where  it  occur- 
red in  the  said  will  with  reference  to  the  said  annuity 
therein-mentioned  to  have  been  given  to  the  said  Elizabeth 
James,  and  inserted  over  the  same  the  word  "  two,"  leav- 
ing, however,  the  word  "  six"  still  legible  in  each  case 
where  it  had  originally  occurred;  and  on  the  same  day  he 
added  a  memorandum  or  codicil  to  his  will,  signed  by  him 
in  the  presence  of  one  witness  only,  referring  to  the  said 
alterations  as  follows : — "  The  alterations  in  the  first  sheet 
and  in  the  second  sheet,  all  relating  to  the  said  annuities 
left  to  my  daughter  Elizabeth  James  and  her  children, 
were  made  by  me  the  15th  of  August,  1830.  Witness  my 
hand,  Ralph  Nicholson." 
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The  testator  added  two  other  memoranda  by  way  of  co-  Exch.  4  PUat^ 
dicils  to  his  said  wiU^  the  first  bearing  date  the  Ist  of  ^^^* 
Febraary^  1831^  and  the  other  without  a  date^  neither  of 
which  were  attested ;  the  first  stating  that  he  had  cancel- 
led the  legacies  to  his  executors,  and  referring  to  the  obli- 
terations in  sheet  5  to  that  effect;  and  the  other  refer- 
ring to  the  appointment  of  an  additional  executor;  and 
also  a  third  memorandum  by  way  of  codicil,  signed  by 
him,  but  without  date  and  unattested,  by  which  he  stated 
that  he  had  cancelled  the  annuity  he  bequeathed  to  Edward 
Thomas,  in  sheet  2  in  the  said  wilL 

16th  December,  1831.— The  testator  died  without  fur- 
ther altering  his  wiU,  and  the  same  was  proved  by  all  the 
executors  therein  named,  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  on  the  30th  of  the  same  month. 
The  personal  estate  of  the  testator  is  sufficient  to  pay  his 
debts,  and  the  annuity  or  yearly  sum  of  £600,  originally 
mentioned  in  the  said  will,  and  also  all  other  annuities  and 
legacies  bequeathed  thereby.  The  plaintiffs  are  the  devi- 
sees in  trust,  under  the  last  will  and  testament  of  Balph 
Nicholson  the  son,  referred  to  in  the  above-mentioned  will, 
of  the  lands  and  hereditaments  devised  to  him  by  the  said 
will  of  Ealph  Nicholson  the  elder,  including  the  dose  in 
question. 

Either  party  may  produce  at  the  argument  the  will  itself 
and  codicils,  and  which  ijaay  be  read  and  referred  to  as  part 
of  the  special  case.  The  question  for  the  opinion  of  the 
Court  is,  whether  the  said  Elizabeth  James  is  entitled, 
under  the  will  of  Balph  Nicholson  the  elder,  to  an  an- 
nuity of  £600,  charged  upon  the  lands  therein  mentioned, 
to  be  devised  to  Balph  Nicholson,  the  son,  or  to  an  annuity 
of  £200  only,  under  the  said  will  and  codicils  thereto^ 
charged  upon  the  said  lands. 

If  the  defendant  Elizabeth  James  is  entitled  to  an  an- 
nuity of  £600  charged  upon  the  above-mentioned  lands, 
then  judgment  is  to  be  entered  for  the  defendant;  if  not. 
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£Mft.  of  Pleat,  judgment  is  to  be  entered  for  the  plaintiflfs^  witH  40s.  da- 
^^^-        mages. 

The  case  was  argued  in  the  course  of  these  sittings 
(June  28),  by 

Martin,  for  the  plaintiffs. — The  effect  of  the  will  and 
codicil  is,  that  an  annuity  of  £200  only  is  charged  upon 
the  real  estate,  in  favour  of  the  defendant.  The  case  of 
Bootle  T.  BlvndeU  (a)  establishes,  that  where  a  testator  dies 
possessed  of  personal  as  well  as  real  estate,  the  personalty 
is  the  primary  fund  to  which  to  resort  for  the  satisfaction 
of  legacies,  although  they  are  charged  by  the  will  upon  the 
real  estate.  And  Fitzgerald  v.  Field  (b)  is  an  express  au- 
thority that  the  same  rule  is  applicable  to  annuities  as  to 
legacies,  in  this  respect.  This  is,  in  truth,  merely  a  be- 
quest  out  of  the  personalty,  with  the  right  to  resort  to  the 
real  estate  in  aid  of  it:  Bickham  y.  Cruttwell{c). 

Then,  inasmuch  as  the  alteration  in  the  amount  of  the 
annuity  is  made  by  a  codicil  which,  for  want  of  a  sufficient 
attestation,  cannot  operate  as  a  devise  of  the  real  estate,  the 
rule  as  to  principal  and  accessory  applies;  the  principal  being 
gone,  the  accessory,  the  remedy  against  the  land,  is  gone 
also,  and  such  remedy  remains  merely  in  respect  of  the  re- 
ducedannuity.  [Parke^B. — ^The testator makesan alteration 
with  respect  to  a  charge  upon  land,  and  that  cannot  take 
effect.  The  question  is,  whether,  if  the  alteration  cannot 
take  effect  to  the  full  extent  of  the  testator^s  intention,  it 
shall  take  effect  at  all.  It  is  evident  he  did  not  intend  to 
make  any  alteration,  unless  it  could  take  effect  as  to  the 
charge  on  the  land.]  This  being  primarily  a  charge  on  the 
personal  estate,  it  is  revoked  pro  tanto ;  and  the  primary 
charge  being  revoked,  the  accessory,  viz.,  the  remedy  by 
distress  against  the  land,  given  in  another  part  of  the  will, 
can  also  exist  only  in  respect  of  the  reduced  annuity.  The 

(a)  1  Meriv.  193.  (h)  1  Run.  425.  (e)  3  Myl.  ft  Cr.  763. 
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case  of  Brudenell  ▼.  Boughton  {a)  is  directly  in  point  for  this  AktA.  </  puat, 
purpose.  There  it  was  held,  that  wherever  a  testator  gives 
a  personal  legacy  charged  on  real  estate,  and  by  a  codicil 
not  attested  according  to  the  Statute  of  Frauds  the  legacies 
are  diminished  in  amount,  the  reduced  legacies  only  are 
a  charge  upon  the  land.  That  case  was  recognized  in  Ho' 
bergham  v.  Vincent  (i),  The  Duke  of  Bolton  v.  WiUiam8{c), 
and  The  Attorney-General  v.  Ward  (rf).  [Parke,  B.— The 
question  here  is  not  as  to  the  effect  of  the  codicil,  but  quo 
animo  the  erasures  ^ere  made  in  the  will.  If  they  were 
only  conditional,  in  order  to  the  substitution  of  a  new 
charge,  then  the  question  is,  whether,  as  they  cannot  so 
operate,  the  cancellation  is  not  void  altogether.]  The 
effect  is  the  same,  however  the  revocation  takes  place.  No 
particular  form  is  necessary  for  revoking  a  bequest  of  per- 
sonalty ;  it  is  only  necessary  to  shew  a  clear  intention  to 
revoke,  which  the  testator  does  here  by  these  obliterations. 
If  the  will  related  merely  to  personalty,  this  clearly  would 
be  a  good  revocation,  and  there  would  be  a  substituted 
bequest  of  £200  a  year  instead  of  £600.  And  where  there 
ia  a  good  bequest  out  of  personalty,  and  there  is  personal 
estate  to  satisfy  it,  if  it  be  revoked  or  modified,  the  auxiliary 
charge  upon  the  land  is  altered  too.  The  sixth  section  of 
the  Statute  of  Frauds  expressly  declares  that  a  will,  even 
of  lands,  shall  be  revoked  by  obliteration,  as  well  as  by  a 
subsequent  testamentary  instrument ;  and  the  only  ques- 
tion in  this  case  is,  is  there  a  valid  substitution  of  the 
smaller  gift  for  that  which  is  obliterated?  [Rolfe^  B. — Is 
it  not  the  same  in  effect  as  if  two  legacies  were  given,  of- 
£600  and  £200,  and  there  were  an  obliteration  of  the 
former?]  Yes;  and  that  would  be  a  good  revocation, 
whether  it  were  a  charge  on  the  land  or  otherwise. 

Coote,  contrii. — ^The  defendant  is  entitled  to  an  annuity 

(a)  2  Atk.  268.  (c)  Cited,  id.  216. 

(»)  2  Yes.  jun.  204.  (d)  3  Yes.  327. 
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Exeh.  rf  PUiu,  or  rent-charge  of  £600  a-jear  during  her  life.    This  is  a 


1843, 


specific  devise  of  realty^  charged  with  the  payment  of  this 
annuity^  which  distinguishes  this  case  from  those  that  have 
been  cited.  Other  parts  of  the  testator's  freehold  estates 
are  then  given  to  other  persons  for  other  purposes;  and 
then  comes  the  residuary  clause^  whereby  all  his  residuary 
real  estate  is  made  subject  to  the  annuities  and  legacies. 
If  by  the  erasures  and  alterations  in  the  will  the  testator 
had  fully  effected  his  purpose  of  revocation^  why  should  he 
make  the  codicil  to  confirm  those  alterations  ?  It  is  clear 
on  the  authorities  that  he  has  not  effected  his  purpose  of 
reducing  this  annuity.  A  testator  may^  no  doubt,  revoke 
a  bequest  in  his  will  by  obliteration,  but  it  must  be  done 
animo  revocandi;  if  it  be  not  so,  but  merely  for  the  pur- 
pose of  substitution,  the  sixth  section  of  the  Statute  of 
Frauds  does  not  apply,  and  the  case  must  be  looked  at 
subject  to  the  general  restrictions  of  that  statute :  Short  v. 
Smith  {a);  Kirke  v.  Kirke{b).  If,  therefore,  there  had 
been  no  codicil,  this  obliteration  alone  could  not  have  re- 
voked the  original  gift.  But  then  the  plaintiffs  rely  on 
the  rule  of  equity,  which  is  stated  in  Sheddon  v.  Good- 
rich (c),  that  where  there  is  a  charge  on  land  by  way  of 
pledge  or  security  for  a  gift  of  personalty,  if  that  gift  be 
taken  away  or  altered,  the  pledge  also  fails  or  is  altered 
accordingly.  But  that  rule  is  applicable  only  to  the  case 
of  general  legacies  charged  on  the  whole  real  and  personal 
estate.  Here,  however,  the  personal  estate  is  not  primarily 
charged,  but  the  real  estate  which  is  specifically  devised  to 
the  testator's  son.  [Rolfe,  B. — !£  the  son  had  died  in  his 
life-time,  which  would  have  borne  the  annuity,  the  heir  or 
the  executor?]  The  land  would  have  descended  to  the 
heir,  he  being  a  trustee  for  the  annuitant.  In  BnuleneU 
V.  Bouffhton,  the  legacies  were  mere  personal  gifts,  and 
there  followed  a  general  devise  of  real  estate,  after  pay- 

(a)  4  East,  419.  (6)  4  Russ.  435.  (c)  8  Yes.  681. 
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ment  of  debts  and  legacies.  In  such  a  case^  no  doubt,  the  Ex(A.  of  PUat, 
personal  estate  is  primarily  charged,  because  the  law  pre- 
sumes  a  direction  to  the  executors  to  pay  the  legacies  out 
of  it.  It  cannot  be  ai^ed  that  any  express  words  of  ex- 
emption of  the  personal  estate  are  required,  in  respect  to 
legacies  or  annuities,  though  there  are  in  respect  to  debts, 
which  by  law  are  charged  on  the  personal  estate.  This  is 
well  put  in  the  argument  oCNLr.Pepys,  in  Kirke  v.  Kirke  {a). 
''  The  law  throws  the  debts  upon  the  personalty,  which, 
therefore,  must  always  remain  liable  ....  Legatees  are  in 
a  situation  altogether  different.  The  testator  may  give 
his  legacies  out  of  what  fund  he  pleases ;  and  if  he  gives 
them  in  such  a  manner  that  they  are  charged  only  on  his 
lands,  no  daim  can  be  set  up  against  his  personal  assets. 
In  such  a  case  it  is  improper  to  say  that  the  personalty  is 
exonerated;  the  personalty  never  became  liable,  and  there- 
fore does  not  require  to  be  exonerated.''  And  the  Master 
of  the  Bolls  says  (6),  *'  If  the  pecuniary  legacy  be  not  given 
generally,  but  is  given  only  out  of  a  particular  fund,  there 
the  legatee  can  have  recourse  only  to  the  particular  fund : 
and  in  this  respect  there  is  an  essential  difference  between 
debts  and  legacies."  Fitzgerald  \.  Field  (c)  is  distinguish- 
able, because  there  there  was  an  express  direction  that  the 
annuities  should  in  the  first  instance  be  paid  out  of  the 
personal  estate;  whereas  here  the  real  estate  devised  to 
Balph  Nicholson,  and  not  the  personal  estate,  is  made  the 
primary  fund  for  the  satisfaction  of  them.  In  Beckett  v. 
Harden  (d),  the  testator  devised  to  J.  B.  all  his  plantations, 
lands,  stock,  slaves,  &c.  &c.,  in  the  island  of  St.  Kitt's,  to 
the  use  that  W.  B.  should  have  an  annuity  of  £150  for  his 
life,  to  be  issuing  thereout,  and  subject  to  and  chargeable 
as  aforesaid,  to  the  use  of  J.  B.  in  fee.  By  a  codicil,  re- 
citing the  death  of  W.  B.,  he  devised  the  same  annuity  to 


(a)  4  Rusi.  448.  (c)  1  Russ.  425. 

(b)  lb.  449.  (<l)  4  M.  &  Selw.  1. 
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Exch.  tf  Pkoi,  trustees  in  trust  for  M.  6. ;  and  by  a  second  codicil,  he  re- 
^  voked  that  part  of  the  first  in  which  he  had  given  the  an- 

nuity of  £150  to  M.  G.,  and  instead  thereof  gave  her  £20 
a-year  for  life.  And  it  was  held,  that  the  annuity  given  to 
M.  G.  was  not  reduced  by  the  second  codicil,  it  not  having 
been  executed  according  to  the  Statute  of  Frauds.  There, 
as  here,  personal  estate  was  mixed  up  with  the  gift;  but 
there  was  also,  as  here,  an  express  charge  of  the  legacy  on 
the  real  estate.  So,  in  Mortimer  v.  West  (a),  the  testator, 
by  his  will,  gave  an  annuity  payable  out  of  his  freehold, 
copyhold,  and  personal  estate ;  and  by  a  codicil,  not  duly 
attested,  revoked  the  annuity :  it  was  held  that  it  never- 
theless remained  a  charge  upon  the  freehold  estate.  The 
distinction  is  between  the  cases  in  which  there  is  a  gene- 
ral gift  of  real  and  personal  estate,  the  land  being  merely 
a  pledge  for  the  payment  of  the  legacy,  and  a  specific  de- 
vise of  the  land  as  the  primary  fund,  which  is  the  case  here. 
In  such  case,  it  matters  not  that  the  testator  has  also 
made  the  personal  estate  liable  to  the  same  charge. 

Martin,  in  reply. — It  cannot  be  doubted  that  the  altera** 
tions  in  other  parts  of  this  wiU,  e.  g.  the  substitution  of  an 
annuity  of  £50  instead  of  £150,  are  effectual  (i) ;  yet  this, 
of  the  £200  instead  of  £600,  is  said  not  to  be  so,  though 
all  were  made  at  the  same  time,  and  clearly  in  the  exer- 
cise of  the  same  intention.  \Bolfe,  B. — ^The  words  "  after 
her  decease  '^  {b)  are  also  struck  out ;  but  can  that  change  a 
postponed  into  an  immediate  devise?]  The  codicils  all 
shew  that  the  testator's  object  was  thereby  to  relieve  his 
personal  estate,  for  the  benefit  of  the  more  immediate  ob« 
jects  of  his  bounty;  and  he  has  done  all  which  by  the  law, 
as  it  then  stood,  was  sufficient  for  that  purpose ;  yet  it  is 
contended  that  this  is  to  have  no  efifect,  in  direct  defiance 
of  his  intention  as  so  stated.     Here  there  was  a  clear 

(a)  2  Sim.  274.  on  the  face  of  the  original  will, 

{h)  These  alterations  appeared      which  was  produced  to  the  Court. 
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animus  revocandi,  altliough  there  was  also  an  intention  of  Exek.  rf  Pietu, 
substitution.  The  case  of  Short  v.  Smith  was  merely  a  ^  ^^^', 
substitution  of  other  trustees  to  carry  into  effect  the  same 
objects,  leaving  every  bequest  and  disposition  of  the  pro- 
perty untouched.  Kirke  v.  ISrke  is  quite  distinguishable : 
the  judgment  in  that  case  proceeded  on  the  ground  that 
the  charge  was  to  be  paid  exclusively  out  of  the  real 
estates,  and  that  the  personal  estate  was  not,  by  the  will 
in  its  original  state,  applicable  at  all  to  the  payment  of  the 
legacies.  It  is  a  mistake  to  suppose,  that  in  respect  of  the 
annuity  in  question  in  the  case  of  Fitzgerald  v.  Field,  there 
was  a  direction  that  the  personalty  should  be  primarily 
charged.  In  Beckett  v.  Harden,  the  alteration  was  by  a 
codicil,  which  makes  all  the  difference;  and  there  it  was  a 
charge  on  part  only  of  the  personalty,— on  a  particular 
estate,  with  the  stock  upon  it.  Here  the  revocation  is  not 
by  the  codicil,  but  by  the  obliteration.  In  Mortimer  v. 
West,  also,  the  only  question  was  as  to  the  operation  of  a 
codicil. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,B. — ^Thematerial  facts  in  this  case  were  as  folbws. 

Balph  Nicholson,  by  his  will,  duly  signed  and  published 
in  the  presence  of  and  attested  by  three  witnesses,  devised 
certain  real  estates  in  Essex  to  his  son  Balph  Nicholson 
in  fee,  charged  with  the  payment  of  an  annuity  of  six  huu- 
dred  pounds  to  his  daughter  Elizabeth  James,  the  de- 
fendant, for  her  life,  with  the  usual  powers  of  distress  and 
entry;  and  after  various  other  devises  and  bequests,  he  gave 
all  the  residue  of  his  estate,  after  payment  of  his  debts,  and 
the  legacies  and  annuities  thereinbefore  bequeathed,  and 
the  duty  payable  thereon,  to  his  said  son,  his  heirs,  execu- 
tors, and  administrators.  On  the  15th  of  August,  1880,  the 
testator  with  his  pen  erased  the  word  ''six,''  in  the  gift  of 
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Exeh.  of  Pieoi,  the  annuity,  and  wrote  over  it  the  word  ''two/'  leaving, 
however,  the  word  "  six''  still  legible :  and  on  the  same 
day,  he  signed  a  codicil  in  the  presence  of  and  attested  by 
one  witness  only,  mentioning  that  he  had  on  that  day  made 
the  above-mentioned  alteration. 

The  testator  died  in  December,  1831,  and  his  will  and 
codicil,  with  other  codicils  not  material  to  be  now  consi- 
dered, were  duly  proved  soon  after  his  decease,  and  the  ex- 
ecutors possessed  themselves  of  his  personal  estate,  which 
was  more  than  sufficient  to  satisfy  his  debts  and  legacies, 
including  the  annuities. 

The  plaintiffs  are  the  parties  entitled  to  the  real  estate 
under  Ralph  Nicholson,  the  devisee,  and  they  have  brought 
the  present  action,  which  is  an  action  of  trespass  for  seiz- 
ing their  goods  under  a  distress.  The  question  is,  whether 
the  defendant  is  entitied  under  the  will  and  codicil  to  an 
annuity  of  £600  per  annum,  or  to  an  annuity  of  £200 
per  annum  only.  If  she  is  entitled  to  £600  per  annum, 
then  it  is  admitted  that  the  distress  was  lawful,  and  that 
this  action  cannot  be  maintained. 

It  was  not,  and  indeed  could  not  have  been,  disputed, 
but  that  if  the  annuity  had  been  charged  on  the  real 
estate  only,  then  neither  the  erasure  nor  the  codicil  would 
have  affected  it.  The  erasure  would  have  had  no  effect, 
because  the  testator  did  not  mean  to  destroy  the  annuity 
of  £600  per  annum  in  any  other  way  than  by  substituting 
for  it  an  annuity  of  £200  per  annum.  The  substitution 
in  the  will  was  inoperative,  having  been  made  after  the 
subscription  of  the  witnesses,  not  in  their  presence,  and 
without  republication ;  and  the  substitution,  for  the  purpose 
of  giving  effect  to  which  the  erasure  was  made,  thus^fail- 
ing,  the  law  is  clear  that  the  erasure  fails  also.  It  is  treated 
as  an  act  done  by  mere  mistake,  sine  animo  cancellandi. 
What  the  testator  in  such  a  case  is  considered  to  have  in- 
tended, is  a  complex  act,  to  undo  a  previous  gift,  for  the 
purpose  of  making  another  gift  in  its  place.    If  the  latter 
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brancb  of  his  intention  cannot  be  effected,  the  doctrine  is,  Bxeh,  ofPUas, 
that  there  is  no  suflficient  reason  to  be  satisfied  that  he    ^  * 

meant  to  vary  the  former  gift  at  all.  The  codicil  or  me* 
morandnm,  being  unattested,  clearly  could  have  no  effect 
on  the  disposition  of  the  real  estate.    ' 

But  on  the  part  of  the  plaintiffs  it  is  argued,  that,  taking 
such  to  be  the  law  where  the  gift  relates  to  real  estate 
only,  yet  here  the  case  is  different,  for  that,  looking  to  the 
whole  will,  the  personal  estate  would  be  the  primary  fund 
for  payment  of  the  annuity,  the  real  estate  being  liable 
only  in  case  the  personal  estate  should  be  deficient.  And 
then  it  was  said,  the  erasure  and  codicil  together  would 
certainly  have  the  effect  of  reducing  the  annuity,  so  far  as 
it  was  payable  out  of  the  personal  estate,  and  so,  by  neces- 
sary consequence,  must  affect  the  real  estate, which  is  merely 
charged  by  way  of  security,  in  case  the  personal  estate 
should  be  insufiBcient.  And  in  support  of  this  proposition 
the  plaintiffs  relied  mainly  on  the  case  of  Brudenell  v. 
Boughton,  before  Lord  Hardwicke.  The  defendant's  coun- 
sel, on  the  other  hand,  contended  that,  even  supposing 
Brudenell  v.  Boughton  to  have  been  well  decided,  yet  it 
did  not  apply  to  a  case  like  the  present,  but  only  to  the 
case  of  a  general  charge  of  legacies ;  and  he  referred  to 
The  Attomey-General  v.  Ward,  Kirke  v.  Kirke,  Beckett  v. 
Harden,  and  other  cases. 

We  do  not  think  that,  in  order  to  decide  this  case,  we 
are  bound  to  discuss,  or  indeed  that  we  should  be  war- 
ranted in  discussing,  the  question  as  to  what  effect  a  court 
of  equity  might  give  to  the  acts  of  this  testator.  The 
question  for  our  decision  is  a  mere  legal  question.  The 
testator  by  his  will  gave  to  the  defendant  a  legal  interest 
in  his  lands  (for  an  annuity  charged  on  land,  with  a  power 
of  distress,  is  clearly  a  legal  interest),  and  what  we  have  to 
decide  is,  whether  that  legal  interest  has  since  been  al- 
tered.   We  are  clearly  of  opinion  that  it  has  not.    It  is 

VOL.  ZI.  O  O  O  U.  W. 
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Exch.  of  PUa9,  clear,  that  if  the  annuitant  had  nothing  but  the  land  to 

1QJQ 

^  '  >  resort  to,  her  interest  would  have  remained  unaltered,  for 
Locks  the  reasons  already  mentioned,  and  the  circumstance  that 
James.  ^^^  ^^7*  through  the  medium  of  a  court  of  equity,  have 
another  fund  liable  to  her  demand,  cannot  possibly  aflFect 
our  judgment.  A  Court  of  law  cannot  look  to  anything 
but  the  legal  rights  of  the  parties ;  if,  by  means  of  the 
erasure  and  codicU,  that  which  was  originally  a  right  to  or 
a  security  for  £600  per  annum,  has  now  become  a  security 
for  £200  per  annum  only,  the  parties  injured  by  the  at- 
tempt to  enforce  the  larger  demand  must  have  recourse  to 
a  court  of  equity  for  relief.  The  legal  interest  remains 
as  it  was  originally. 

That  legal  interest  is  a  rent-charge  of  £600  per  annum, 
created  by  a  will  duly  executed  and  attested.  The  gift  of 
this  legal  interest  has  not  been  cancelled,  for  the  erasure 
was  made  sine  animo  cancellandi.  It  has  not  been  affected 
by  the  codicil,  for  the  codicil  is  not  duly  attested,  and 
therefore  cannot  even  be  looked  at,  so  far  as  the  real  estate 
is  concerned.     On  this  short  ground  there  must  be 

Judgment  for  the  defendant. 
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Dob  dem.  The  Governors  of  the  Hospital  of  Queen 
Elizabeth^  of  Bbistol^  and  Others,  v.  Anna  Noeton.  ^    ' 

X  HIS  was  an  action  of  ejectment,  to  recover  possession  of  A  tesutor,  by 
a  messuage  and  lands,  with  the  appurtenances,  situate  at  in'isse',  dells- 
Congresbury,  in  the  county  of  Somerset.    The  declaration  ^q^^^^ 
contained  two  sets  of  demises — the  first  set  were  laid  on  the  his  lands  in  c, 

to  trustees  for 

1st  of  June,  1836,  and  the  second  set  on  the  1st  of  January,  the  founding, 
1842.  The  first  set  of  demises  were  respectively  by  the  Go-  and^awTraen 
vernors  of  the  Hospital  of  Queen  Elizabeth  of  Bristol,  by  °^  ^m^?!;,"^ 
the  mayor,  aldermen,  and  burgesses  of  Bristol,  and  by  the  for  the  educa. 
members  of  the  old  corporation  by  name.  The  second  set  infanu  and 
of  demises  were  by  the  governors  of  the  hospital,  the  thaf^'e'y""** 
members  of  the  old  corporation  by  name,  the  mayor,  al-  shoaw  be  for 

^  ^  '  "      *  ever  the  go- 

vernors, &c., 
of  the  same. 
Queen  Elisabeth  by  charter  ordained,  that  the  said  mayor  and  common  council,  aiid  their 
successors,  should  be  called  '*  The  Governors  of  the  Hospital  of  Queen  Elizabeth  of  Bris- 
tol," and  should  have  the  government  of  all  the  said  orphans,  &c.,  and  of  all  the  lands, 
tenements,  &c.,  and  should  be  a  body  corporate  and  politic  of  itself,  for  ever,  capable  of  holding 
lands,  &c.  The  hospital  and  lands  continued  vested  in  the  mayor  and  common  council  as  Go- 
vernors of  the  Hospital  down  to  the  passing  of  the  Municipal  Corporation  Act  (5  &  6  Will.  4,  c. 
76).  By  the  7 1st  section  of  that  act  it  was  enacted,  that,  in  every  borough  in  which  the  body  cor- 
porate shall  stand  seised  of  any  hereditamenu  in  trust  for  charitable  uses  or  trusts,  all  the  estate, 
right,  interest,  and  title,  and  all  the  powers  of  such  body  corporate,  in  respect  of  the  said  uses  and 
trusts,  should  continue  in  the  persons  who,  at  the  time  of  the  passing  of  the  act,  were  such  trustees 
as  aforesaid,  until  the  1st  of  August,  1836, or  until  Parliament  should  otherwise  order,  and  should 
immediately  thereupon  utterly  cease  and  determine:  Provided  that,  if  Parliament  should  not 
otherwise  direct  on  or  before  the  1st  of  August,  1836,  the  Lord  Chancellor  should  make  such 
orders  as  he  should  see  fit  for  the  administration,  subject  to  such  charitable  uses  and  trusts  as 
aforesaid,  of  such  trust  estates.  Parliament  having  made  no  provision,  the  Lord  Chancellor,  by 
an  order  dated  the  19th  of  October,  appointed  certain  persons  (being  in  fact  the  members  of 
the  new  corporation)  to  be  trustees  of  the  charity  estates  lately  vested  in  the  corporation 
of  Bristol.  An  action  of  ejectment  having  been  brought  on  demises  by  the  Governors  of  the 
hospital,  and  also  by  the  old  and  new  corporation  of  Bristol,  to  recover  possession  of  the  charity 
estates: — HM^  first,  that,  notwithstanding  the  71st section,  the  legal  estate  remained,  and  had 
always  been  vested  in  the  corporation  as  Governors  of  the  Hospital,  and  that  the  71st  section 
affected  only  the  equitable  interest  In,  or  rather  the  right  of  administering  the  chariuble  funds ; 
and  therefore  that  the  plaintiff  was  entitled  to  judgment  on  the  demises  from  the  corporation. 

Secondly,  that  the  meaning  of  the  71sc  section  was,  that  the  estate  and  interest,  in  respect  of 
the  SUM  and  truiU  only,  and  not  the  Ugol  eatatef  was  to  continue  in  those  in  whom  it  was  then 
vested. 

QiuBre,  whether  the  71st  section  applied  to  this  case,  because  the  parties  seised  of  the  land 
were  not  the  municipal  body  corporate  of  Bristol,  but  a  separate  corporation,  viz.  the  governors 
of  the  hospital,  though  the  natural  members  of  both  bodies  corporate  were  the  same :  but  Held, 
that  the  plaintiff  was  at  all  events  entitled  to  recover  under  the  demise  from  the  governors  of 
the  hospital. 

o  o  0  2 
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Exeh.  of  Pleat,  dermen,  and  burgesses  of  Bristol,  and  the  members  of 
the  new  corporation  by  name. 

The  action  was  commenced  on  the  14th  day  of  Aprils 
1842. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  Wells 
Summer  Assizes,  1842,  when  a  verdict  was  found  for  the 
plaintifiF,  subject  to  the  opinion  of  the  Court  upon  the  fol- 
lowing case. 

John  Carr,  of  the  city  of  Bristol,  gent.,  by  his  will, 
dated  10th  of  April,  1586,  willed  and  ordained  (amongst 
other  things)  that  his  manor  or  lordship  of  Congresbury, 
and  all  his  lands,  tenements,  and  hereditaments,  with  their 
appurtenances,  in  Congresbury  and  elewhere,  in  the  county 
of  Somerset,  together  with  their  profits,  and  the  rents  re- 
served upon  certain  grants  and  leases  of  divers  parts  thereof 
in  his  said  will  mentioned,  should  be  and  remain  unto 
Thomas  Aishe,  Thomas  Aldworth,  Robert  Dowe,  and  John 
Bythesea,  and  their  heirs  for  ever,  in  trust,  after  paying 
his  debts,  funeral  expenses,  and  legacies,  to  bestow  the  re- 
sidues of  the  aforesaid  lands,  tenements,  and  heredita- 
ments in  the  said  county  of  Somerset,  and  the  issues  and 
profits  of  the  same,  so  that  they  should  be  and  remain  for 
ever  to  the  erecting  and  founding  in  due  form  of  law, 
within  the  city  of  Bristol,  in  some  convenient  house  and 
place,  by  the  mayor  and  aldermen  of  the  city  aforesaid  for 
the  time  being  to  be  appointed  and  provided,  an  hospital 
or  place  for  the  education  of  poor  infants  and  orphans 
born  in  Bristol  or  the  manor  of  Congresbury  aforesaid, 
upon  a  foundation  like  as  the  Hospital  of  Christ,  nigh  St. 
Bartholomew's  in  London,  was  founded;  and  that  the 
mayor  and  commonalty  of  the  city  aforesaid  should  and 
might  for  ever  be  the  patrons,  guiders,  and  governors  of 
the  same  hospital  or  house. 

The  testator  died  shortly  after  making  the  above  will ; 
and,  in  the  year  1589-90,  application  was  made  by  the 
corporation  of  Bristol  to  Queen  Elizabeth  for  a  charter 
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or  the  better  establishment  of  the  charity-school:  and  Ejcek.  of  PUas, 
such  charter  was  granted  by  her  said  Majesty  by  letters 
patent  under  the  Great  Seal,  bearing  date  2l8t  March 
(32  Eliz.),  1589-90,  by  which,  after  reciting  the  will  of  the 
said  John  Carr,  and  that  he  had  died  seised  in  his  demesne 
as  of  fee  of  the  premises  in  his  will  described,  and  that  the 
said  premises,  at  the  date  thereof,  were  held  by  the  said 
trustees  (naming  them)  by  lawful  assurance  to  the  uses 
and  intents  aforesaid,  her  said  Majesty  did  give  and  grant 
license  to  the  then  mayor  and  commonalty  of  the  dty  of 
Bristol  and  their  successors  for  ever,  to  build,  erect,  found, 
and  establish  an  hospital  within  the  city  aforesaid,  to  be 
and  remain  for  ever  for  poor  orphans  to  be  brought  up, 
educated,  and  instructed;  and  that  the  said  hospital,  after 
that  it  should  have  been  so  founded  and  established  for 
ever  thereafter,  should  be  and  be  called  *'  The  Hospital  of 
Queen  Elizabeth  of  Bristol :"  and  further,  her  Majesty  did 
ordain  that  the  nutyor  and  common  council  of  the  city  aforC" 
said,  and  their  succeMorsfor  the  time  being,  should  be  and  be 
called  for  ever  thereaft;er  "  The  Governors  of  the  Hospital 
of  Queen  Elizabeth  of  Bristol,^'  and  should  have  the 
government  of  all  the  persons  within  the  said  hospital 
from  time  to  time  living,  and  of  the  said  orphans  and 
children,  and  of  all  and  singular  the  lands,  tenements, 
hereditaments,  goods,  chattels  and  other  things  whatso- 
ever, for  the  maintenance  and  sustentation  of  the  same 
hospital;  and  that  the  same  governors  in  deed  and  name 
thenceforth  for  ever  should  be  one  body  corporate  and 
politic  of  itself  for  ever,  by  the  name  of  7i%e  Governors  of 
the  Hospital  of  Queen  Elizabeth  of  Bristol,  and  should  have 
perpetual  succession  and  a  common  seal,  and  by  the  same 
name  should  and  might  be  able  and  in  law  capable  to  hold 
lands,  tenements,  and  rents,  reversions,  hereditaments, 
goods,  and  chattels,  to  hold  to  them  and  their  successors 
for  ever,  and  might  implead  and  defend  in  all  Courts,  with 
power  to  make  bye-laws  for  the  government  of  the  said 
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B*eh.  of  PUtu,  hospital  and  children,  ofScers  and  servants,  and  also  for 

|Q.|Q 

^°^^'  the  letting  and  settling  the  lands  and  tenements  of  the 
said  charity.  And  the  said  charter  gave  and  granted 
license  to  the  aforesaid  trustees,  their  heirs  and  assigns,  all 
and  singular  the  manor,  lands,  tenements,  and  hereditar 
ments  in  Congresbury,  which  were  of  the  said  John  Carr, 
to  give,  grant,  and  convey  the  same  to  the  aforesaid  go- 
vernors of  the  hospital  aforesaid,  to  hold  to  them  and  their 
successors,  for  the  maintenance  of  the  hospital  and  infants 
aforesaid,  and  gave  power  to  the  governors  to  receive,  ac- 
quire, and  hold  the  same  to  themselves  and  their  successors 
to  the  uses  and  intent  aforesaid. 

In  pursuance  of  the  license  contained  in  the  above  char- 
ter, the  said  Thomas  Aid  worth  and  others,  by  deed«poll 
under  their  hands  and  seals,  dated  28th  June,  38  Eliz., 
did  give,  grant,  enfeoff,  and  confirm  to  the  Oovernors  of  the 
Hospital  of  Queen  Elizabeth  of  Bristol,  and  their  succes- 
sors for  ever,  all  that  the  manor  of  Congresbury  and  the 
lands  and  tenements,  rents,  reversions,  and  hereditaments, 
with  the  appurtenants  there,  and  all  and  singular  rents 
and  profits  whatsoever,  reserved  and  payable  out  of  any 
messuages,  lands,  tenements,  or  hereditaments  in  Congres- 
bury aforesaid,  with  the  appurtenances,  which  were  of  the 
said  John  Carr,  for  the  sole  use  and  behoof  of  the  mainte- 
nance of  the  hospital  and  infants  aforesaid,  and  did  deliver 
and  give  seisin  of  the  same  manor  and  lands  to  the  said 
governors :  memoranda  of  the  giving  and  taking  of  which 
are  indorsed  on  this  deed-poll. 

The  letters  patent  and  conveyance  aforesaid  were  after- 
wards confirmed  by  an  act  of  Parliament  passed  in  the 
89  Eliz.,  intituled,  "  An  Act  for  the  establishing  of  the 
Hospital  of  Queen  Elizabeth  in  Bristol,  and  for  the  relief 
of  the  orphans  and  poor  there.'* 

The  charity  thus  founded  and  established,  and  the  manor 
and  lands  thus  settled  and  assured  to  its  use  and  mainte- 
nance, continued  and  remained  under  the  management  of. 
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and  vested  in^  the  mayor  and  common  council  of  the  city  of  Eieh,  tf  pum, 
Bristol  for  the  time  being  (the  mayor  and  common  council 
comprising  the  whole  of  the  members  of  the  corporation  of 
Bristol)^  as  the  Gh)Temors  of  the  Hospital  of  Queen  Eliza- 
beth of  Bristol,  down  to  and  at  the  time  of  the  passing  of 
the  act  of  the  5  &  6  Will.  4,  c.  76,  hereinafter  referred  to. 

On  the  0th  December,  1768,  James  Butcher  surrendered 
into  the  hands  of  the  said  gOTcmors,  as  lords  of  the  said 
manor  of  Congresbury,  the  messuage  and  lands  sought  to 
be  recovered  in  this  action,  part  of  the  said  manor,  and  re- 
took the  same  from  them,  to  have  and  to  hold  the  same 
unto  the  said  James  Butcher  for  the  term  of  his  own  life, 
and,  after  his  decease,  to  have  and  to  hold  unto  Mary  Nor- 
ton, wife  of  William  Norton,  for  her  Ufe,  and  William 
Norton,  son  of  the  first  named  William  Norton,  for  his  life, 
and  the  life  of  the  longest  liver  of  them,  according  to  the 
custom  of  the  manor,  at  and  under  the  yearly  chief  rent  of 
10s.  9d.  j  and  James  Butcher  was  thereupon  again  admitted, 
and  did  fealty.  An  entry  of  this  grant  is  contained  in  the 
court-roll  book  of  the  Governors  of  the  Hospital  of  Queen 
Elizabeth  of  Bristol,  lords  of  the  manor  of  Congresbury, 
in  the  said  county  of  Somerset. 

The  said  Mary  Norton,  in  the  court-roll  mentioned,  de- 
parted this  Ufe  in  the  year  1784,  leaving  the  said  James 
Butcher,  in  the  said  court-roll  mentioned,  her  surviving, 
and  in  possession  of  the  said  premises ;  and  the  said  James 
Butcher  departed  this  life  in  the  year  1791  so  possessed; 
and  William  Norton  the  son,  in  the  said  court-roll  men- 
tioned, entered  into  and  continued  in  possession  of  the 
said  premises,  under  the  said  grant,  until  the  time  of  his 
decease.  And  the  said  William  Norton,  the  son,  departed 
this  life  on  the  24th  of  April,  1886,  leaving  Anna  Norton, 
his  widow,  the  defendant  in  this  cause,  him  surviving. 
The  said  William  Norton,  the  son,  did  yearly  and  up  to 
the  29th  of  September,  1835,  being  the  last  yearly  day  of 
payment  previous  to  his  decease,  pay  to  the  mayor  and 
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£ce&.  tf  Pieas^  common  coundl  of  Bristol,  as  such  governors,  the  chief 
rent  or  sum  of  10*.  9rf.,  being  the  amount  reserved  by  the 
said  court-roll  to  the  said  Grovemors  of  the  Hospital  of 
Queen  Elizabeth  of  Bristol,  in  respect  of  the  premises  in 
the  said  court^roll  mentioned,  and  comprised  in  the  decla* 
ration  in  this  cause. 

The  defendant  has,  ever  since  the  decease  of  her  said 
husband,  refused  to  quit  or  give  up  possession  of  the  said 
premises  to  the  said  Governors  of  the  Hospital  of  Queen 
Elizabeth  of  Bristol,  and,  since  their  appointment,  to  the 
trustees  or  governors  of  the  said  hospital  appointed  by 
order  of  the  Court  of  Chancery,  being  the  persons  named 
as  lessors  of  the  plaintiff  in  the  eighth  demise  of  the  de» 
daration  in  this  cause. 

Demands  and  applications  for  possession  of  the  said 
premises  were  made  to  the  defendant  by  the  said  Go- 
vernors of  the  Hospital  of  Queen  Elizabeth  of  Bristol, 
prior  to  the  first  day  of  June,  1836,  and  by  the  said  trus- 
tees or  governors,  lessors  of  the  plaintiff  in  the  eighth 
demise,  prior  to  the  first  day  of  January,  1842,  all  of  which 
said  applications  were  refused  by  the  said  defendant,  who 
still  holds  the  same  premises. 

By  the  act  5  &  6  Will  4,  c.  76,  s.  1,  (which  received  the 
royal  assent  on  the  9th  of  September,  1835),  so  much  of 
all  laws,  statutes,  and  usages,  and  of  all  royal  and  other 
charters,  grants,  and  letters  patent  then  in  force,  relating 
to  the  several  boroughs  named  in  the  schedules  A.  and  B. 
to  that  act  annexed,  as  was  inconsistent  with  or  contrary 
to  the  provisions  of  that  act,  was  thereby  repealed  and' 
annulled.  By  sect.  6,  it  was  enacted,  that,  after  the  first 
election  of  councillors  by  virtue  of  the  said  act  in  any 
borough,  the  body  corporate  should  take  and  bear  the 
name  of  **  The  Mayor,  Aldermen,  and  Burgesses  of  such 
Borough.''  By  sect.  38,  that,  after  the  declaration  of  the 
first  election  of  the  councillors  under  that  act,  in  any 
borough  named  in  the  said  schedules,  the  mayor,  aider- 
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men^  and  common  conncilmen,  by  whatsoeyer  name  or  Biek.  of  piuu^ 
style  they  might  be  known  or  called^  then  in  olfice,  should  ^^^* 
go  out  of  office,  and  their  whole  powers  and  duties  should 
cease.  And  by  sect.  71,  after  reciting  that  divers  bodies 
corporate  then  stood  seised  of  sundry  hereditaments,  in 
trust  for  certain  charitable  trusts,  and  that  it  was  expe- 
dient that  the  administration  thereof  should  be  kept  dis- 
tinct from  the  pubUc  stock  and  borough  fund,  it  was 
enacted,  that,  in  every  borough  in  which  the  body  cor- 
porate, or  any  one  or  more  of  the  members  of  such  body 
corporate,  in  his  or  their  corporate  capacity,  then  stood 
seised  or  possessed  of  any  hereditaments  &c.,  in  whole  or 
in  part,  in  trust  or  for  the  benefit  of  any  charitable  uses  or 
trusts  whatsoever,  all  the  estate,  right,  interest,  and  title, 
and  all  the  powers  of  such  body  corporate,  or  of  such 
member  or  members  of  such  body  corporate,  in  respect  of 
the  said  uses  and  trusts,  should  continue  in  the  persons 
who,  at  the  passing  of  that  act,  were  such  trustees  as  afore- 
said (notwithstanding  that  they  might  cease  to  hold  any 
office  by  virtue  of  which,  before  the  passing  of  that  act, 
they  had  been  such  trustees),  until  the  Ist  of  August, 
1836,  or  until  Parliament  should  otherwise  order,  and 
should  immediately  thereupon  utterly  cease  and  determine. 
Provided  always,  that,  if  Parliament  should  not  otherwise 
direct  on  or  before  the  said  Ist  of  August,  1836,  the  Lord 
High  Chancellor  should  make  such  orders  as  he  should  see 
fit  for  the  administration,  subject  to  such  charitable  uses 
or  trusts  as  aforesaid,  of  such  trust  estates. 

In  schedule  A.  to  the  above-recited  act  annexed,  the 
borough  and  city  of  Bristol  is  mentioned  by  the  name  of 
''  The  Mayor,  Burgesses,  and  Commonalty  of  the  City  of 
Bristol." 

The  first  election  of  councillors  for  the  borough  of  Bris- 
tol under  this  act  took  place  on  the  26th  of  December, 
1835.  Public  declaration  of  such  election  was  made  in  the 
Guildhall  of  Bristol  on  the  28th  of  that  month ;  and  the 
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Bxeh.  of  Piea$,  first  quarterly  meeting  of  the  new  corporation  took  place 
on  the  Ist  January,  1836.  Under  the  provisions  of  the 
said  7l8t  section,  those  persons  who  were  the  mayor  and 
common  council  of  Bristol  at  the  time  of  passing  that  act, 
continued  to  be  the  Grovernors  of  the  Hospital  of  Queen 
Elizabeth  of  Bristol,  to  the  1st  of  August,  1836. 

Parliament  having  made  no  provision  for  the  appoint- 
ment of  trustees  prior  to  that  day,  a  petition  was,  on  the 
17th  of  August,  1836,  presented  to  the  Lord  High  Chan- 
cellor by  two  of  the  members  of  the  town  council  of  Bris- 
tol, stating,  that  all  the  estate  and  interest  and  powers  of 
the  body  corporate,  in  respect  of  the  uses  and  trusts,  had 
utterly  ceased;  and  that  in  consequence  of  there  being  no 
longer  any  trustees  the  affairs  of  the  charities  could  not  be 
legally  administered;  praying  that  it  might  be  referred  to 
one  of  the  Masters  of  the  said  Court  of  Chancery,  to  approve 
of  some  proper  persons  to  be  appointed  trustees  of  the 
said  charities ;  and  by  an  order  made  by  the  Lord  Chan- 
cellor upon  the  said  petition,  bearing  date  the  Slst  of 
August,  1836,  his  Lordship  did  order,  that  it  be  referred 
to  the  Master  of  the  Court  in  attendance  during  the  vaca- 
tion, to  appoint  proper  persons  to  be  trustees  of  and  for 
the  said  charity  estates  and  property  late  vested  in  or 
under  the  administration  of  the  corporation  of  Bristol,  or 
any  of  the  members  thereof  in  that  character,  which  were 
affected  by  the  said  section  of  the  said  act. 

The  case  then  stated,  that  the  Master  made  his  report, 
and  expressed  his  opinion  that  Richard  Smith  and  others 
(naming  them,  being  in  fact  the  members  of  the  town  coun- 
cil of  Bristol)  were  proper  persons  to  be  trustees  of  the 
charity  estates  late  vested  in  or  under  the  administration 
of  the  corporation  of  Bristol,  which  were  affected  by  the 
71st  section  of  the  act;  and  by  an  order  of  the  Lord 
Chancellor,  dated  the  19th  of  October,  it  was  ordered  that 
the  Master's  report  should  be  confirmed. 
By  an  act  of  the  1st  Victoria,  the  style  of  the  corpora- 


VBINITT  VACATION,  6  VICT. 


021 


tion  of  Bristol  was  changed  to  "  The  Mayor^  Aldermen,  Sgch.  qf  Pleat, 
and  Burgesses  of  the  City  of  Bristol/'  ^^^• 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover  possession  of  the  pre- 
mises in  question,  or  any  of  them,  under  any  or  either  of 
the  demises  in  the  declaration.  The  defendant  contends, 
that  the  facts  disclosed  in  the  case  do  not  entitle  the  plain- 
tiff to  support  either  of  the  demises. 

The  verdict  is  to  stand  or  be  entered  upon  all  or  any  of 
the  demises,  and  for  such  part  of  the  premises,  or  for  the 
defendant,  as  the  Court  shall  direct. 
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The  case  was  argued  in  Easter  Term  last  [May  3]  by 


Erhf  for  the  lessors  of  the  plaintiff. — The  lessors  of 
the  plaintiff  are  entitled  to  recover;  for  the  legal  estate 
in  this  property  is  either  in  the  trustees  appointed  by  the 
Lord  Chancellor,  or  in  the  persons  who  were  trustees  at 
the  time  of  the  passing  of  the  act.  It  is  submitted,  how- 
ever, that  it  passed^  by  virtue  of  the  5  &  6  WiU.  4^  c.  76, 
to  the  trustees  appointed  by  the  Lord  ChanceUor.  The 
intent  of  the  statute  was  to  take  the  charity  funds  and 
property  from  the  individuals  who  constituted  the  old  cor- 
poration, and  to  transfer  the  legal  estate  in  them  to  the 
new  corporate  body.  The  proviso  in  the  Tlst  section  of 
the  act,  which  empowers  the  Lord  Chancellor  to  ''  make 
such  orders  as  he  should  see  fit  for  the  administration, 
subject  to  such  charitable  uses  or  trusts  as  aforesaid,  of 
such  trust  estates/'  authorizes  him  to  pass  the  legal  estate. 
The  first  part  of  the  Tlst  section  enacts,  "that,  in  every 
borough  in  which  the  body  corporate,  or  any  one  or  more 
members  of  such  body  corporate  in  his  or  their  corporate 
capacity,  now  stands  or  stand  solely,  or  together  with  any 
person  or  persons  elected  solely  by  such  body  corporate, 
&c.,  seised  or  possessed  for  any  estate  or  interest  whatso- 
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Exeh.  rfPUatt  eyer^  of  any  hereditaments^  &c.j  in  trust  or  for  the  benefit 
1843.  ^f  j^y  charitable  uses  or  trusts  whatsoever,  all  the  estate, 
right,  interest,  and  title,  and  all  the  powers  of  such  body 
corporate,  or  of  such  member  or  members  of  such  body 
corporate,  in  respect  of  the  said  uses  and  trusts,  shall 
continue  in  the  persons  who,  at  the  time  of  the  passing  of 
this  act,  are  such  trustees  as  aforesaid,  notwithstanding 
that  they  may  have  ceased  to  hold  any  office,  by  yirtue 
of  which,  before  the  passing  of  this  act,  they  were  such 
trustees,  until  the  1st  of  August,  1836,  or  until  Parliament 
shall  otherwise  order,  and  shall  immediately  thereupon 
utterly  cease  and  determine.^'  Now,  by  that  clause,  the 
legal  estate  is  continued  to  the  persons  who,  at  the  time 
of  the  passing  of  the  act,  were  trustees,  notwithstanding 
they  had  ceased  to  hold  the  offices  by  virtue  of  which  they 
had  become  trustees.  And  then  it  provides,  that  if  any 
vacancy  should  be  occasioned  amongst  the  charitable  trus- 
tees before  the  1st  of  August,  it  should  be  lawful  for  the 
Lord  Chancellor,  on  petition,  to  appoint  another  trustee 
to  supply  such  vacancy,  and  every  person  so  appointed  a 
trustee,  should  be  a  trustee  until  the  person  in  the  room 
of  whom  he  was  chosen  would  regularly  have  ceased  to  be 
a  trustee,  and  he  should  then  cease  to  be  a  trustee.  And 
it  further  provides,  that  after  the  1st  of  August,  the  Lord 
Chancellor  shall  make  orders  for  the  future  administration, 
subject  to  such  uses,  of  such  trust  estates.  By  virtue  of 
that  clause,  the  persons  nominated  by  the  Lord  Chancellor 
become,  by  the  nomination  alone,  seised  not  only  of  the 
beneficial  interest,  but  also  of  the  legal  estate  in  the  land. 
It  would  be  absurd  to  suppose  that  it  was  intended  only  to 
transfer  the  beneficial  interest,  for  then  the  trustees  would 
have  no  power  of  distress  to  recover  the  rents.  If  any 
other  construction  be  adopted,  the  legal  estate  must  be  in 
abeyance,  or  revert  to  the  Crown;  a  construction  which  the 
Court  would  not  willingly  adopt,  as  it  would  be  attended 
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with  the  utmost  inconvenience.    Trent  v.  Hanmng  (a),  and  Bjnk.ofPUaf, 

IR43 

the  cases  there  cited,  Oates  dem.  Markham  v.  Cooke  {b),     ^  ^     ^ 
and  Tojflor  v.  fTeM  (c),  are  authorities  to  shew  that  trus-         Dob 
tees  take  such  estates  as  are  necessary  for  the  purpose  of    ooTero'ors  of 
carrying  the  trusts  into  execution.    That  principle  was  re-     |^"^^ 
cognised  by  this  Court,  in  Barker  v.  Greenwood  (d),  as  the  ^' 

settled  law;  and  also  in  Doe  dem.  Noble  v.  Bolton  {e), 
Jefferson  v.  Morton  (/),  1  Powell  on  Devises,  p.  223,  Ack^ 
landy. Pring{ff)f  anAGibsony. Lord Montfbrd{h).  Thelegal 
estate,  at  the  time  the  act  passed,  was  in  the  old  corpora- 
tion as  Governors  of  Queen  Elizabeth's  Hospital,  and  the 
effect  of  the  statute  and  the  Lord  Chancellor's  order  was 
to  transfer  the  legal  estate  to  the  persons  nominated  by 
him.  [^Parke,  B.— You  seek  to  construe  the  Lord  Chan- 
cellor's order  like  a  will ;  and  you  contend  that  the  estate 
vests  in  the  new  trustees,  by  virtue  of  the  act  of  Parlia* 
ment,  without  any  conveyance.]  Yes;  that  is  the  argu- 
ment. In  Butler  and  Baker^n  case  (i),  it  is  said  that  both 
an  act  of  Parliament  and  a  will  **  are  always  construed  and 
expounded  according  to  the  intent  and  meaning  of  the 
parties  thereto:"  and  where  you  can  gather  the  intention 
of  the  parties  to  pass  the  estate,  the  Court  must  carry  it 
into  effect  There  are  many  authorities  for  construing 
statutes  according  to  the  intention  of  the  makers  of  them : 
Bacon's  Abr.  "  Statute"  (I),  pi.  5,  6 ;  Bex  v.  Peace  (A).  If 
capable  of  two  constructions,  they  must  be  construed  to 
mean  that  which  is  most  convenient.  The  difficulty  here 
arises  from  the  wideness  and  generality  of  the  expressions 
in  the  act:  but  the  Court  will  put  such  a  construction  upon 
them  as  is  reasonable  and  convenient,  to  carry  the  inten- 


(fl)  7  East,  97. 
{b)  3  Burr.  1684. 
(c)  Styles,  319. 
(rf)4M.&W.429. 
\e)U  Ad.  &£U.  192;  3  Per. 
&  D.  135. 


(/)  2Wms.  Saund.  11,  note  17. 
{g)  2  Man.  &  Or.  947;  3  Scott, 
N.R.,  297. 
(A)  1  Yes.  sen.  491. 
(i)  3  Rep.  27. 
(k)  4  B.  &  Ad.  41. 
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Cockburn,  for  the  defendant. — The  lessors  of  the  plaintiff 
have  no  title  to  recover,  as  the  legal  estate  does  not  now 
exist  in  any  of  them;  for,  by  the  operation  of  the  Tlst  sec- 
tion of  the  act,  it  was,  on  the  1st  of  August,  1836,  taken 
out  of  the  corporation,  in  whom,  by  the  same  section,  it 
had  been  previously  said  it  should  continue  vested  up  to 
that  time ;  and  there  is  nothing  to  vest  it  subsequently  in 
any  one  else.  [Parke,  B. — It  was  taken  out  of  the  corpo* 
ration,  and  vested  in  the  individuals  who  were  trustees  at 
the  passing  of  the  act,  until  the  1st  of  August,  1836,  and 
then  it  returns  into  the  old  corporation.]  The  act  says 
that  the  estate  shall  continue  in  the  persons  who  were 
trustees  until  the  period  mentioned,  and  then  that  it 
should  wholly  cease  and  determine.  [Parke,  B. — Does 
that  mean  that  the  estate  should  cease  and  determine,  or 
only  that  the  new  estate  should  cease?]  In  Bigrwld  v. 
Spnngifi€ld{a),  it  was  held,  on  the  construction  of  the 
7l8t  section,  that  the  adniinistration  of  charity  estates 
and  funds  did  not  continue  in  the  corporation  in  question 
after  the  1st  of  August,  1886.  [Parke,  B.— It  was  not 
necessary  there  to  determine  in  whom  the  legal  estate 
was  vested.]  The  effect  of  the  71st  section  is  to  give 
the  Lord  Chancellor  power,  in  case  Parliament  does  not 
interfere,  to  make  orders  for  the  appointment  of  persons 
as  trustees  for  the  administration  of  the  trust  estates, 
but  that  does  not  give  him  authority  to  vest  the  legal 
estate  in  them.    But  even  assuming  that  he  had  the  power 


(fl)  7  CI.  &  Fin.  71. 
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to  convey  the  legal  estate^  still  he  has  not  exercised  it^  for  Exeh.  of  PUat, 

the  bare  appointment  of  trustees  does  not  vest  the  legal     ^^ '  ^ 

estate  in  them.  The  administration  of  charities  has  been 
vested  in  the  Lord  Chancellor  from  time  immemorial,  but 
the  invariable  practice  has  been  for  the  Lord  Chancellor 
to  appoint  new  trustees,  and  for  the  old  trustees  to  convey 
to  the  new  trustees.  Such  would  have  been  the  proper 
course  here,  for  the  Lord  Chancellor  to  have  directed  the 
old  trustees  to  convey  to  the  new  trustees^  The  cases  cited 
on  the  other  side,  relating  to  wills,  stand  on  a  totally 
different  ground ;  for  in  those  cases  there  is  generally  an 
express  devise  to  the  trustees.  The  mere  term  '^trustee'' 
does  not  necessarily  carry  with  it  the  notion  of  a  party,  so 
described,  having  the  legal  estate,  for  there  are  trustees  for 
many  purposes,  where  the  legal  estate  is  vested  in  others; 
as  in  the  instance  of  the  trustees  of  the  British  Museum, 
and  a  variety  of  cases  of  that  kind.  There  may  be  trustees 
for  external  purposes  only,  as  the  management  of  the  estate. 
A  person's  having  the  "  administration  of  the  trust  estate'^ 
rather  seems  to  mean  his  having  the  management  of  the 
property,  and  the  receipt  of  its  revenues,  and  matters  of 
that  description.  The  defect  in  the  English  Municipal  Act 
is  supplied  in  the  Irish  Municipal  Act,  (3  &  4  Yict  c.  108, 
8.  112),  where  the  legal  estate  is  expressly  vested  in  the 
persons  constituting  the  old  corporation  until  a  certain  day, 
and  then,  without  any  conveyance,  it  passes  to  and  vests 
in  the  new  trustees.  That  seems  to  shew  that  the  legisla* 
ture  thought  that  the  mere  appointment  of  trustees  by  the 
Lord  Chancellor  could  not  have  the  effect  of  passing  the 
legal  estate ;  for  that  provision  would  have  been  unnecea-* 
sary,  if  the  effect  of  the  order  was  to  vest  the  property  in 
the  new  trustees.  The  term  "  trustee"  does  not  carry  the 
legal  estate ;  it  is  a  term  unknown  to  the  common  law, 
and  the  Court  will  not  give  an  effect  to  that  term  which 
the  law  will  not  give  it.  If  the  proper  construction  of  the 
act  would  be  attended  with  the  inconveniences  complained 
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legislature.     But  the  estates  having  been  vested  by  this 

act  of  Parliament  in  certain  individuals,  whose  estate  is 

GoTern'ors  of   made  to  determine  on  the  Ist  of  August,  1886,  the  legal 

HoBViTAh     ^^^^  ^^  ^^^  ^™®  o^  ^^6  action  brought  was  neither  in  them 

V.  nor  in  the  new  corporation. 


POB 

d. 


Erie  replied. 


Cur  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 


Parke,  B. — ^The  question  in  this  case  arose  out  of  the 
71st  section  of  the  Municipal  Corporation  Act  (5  &  6 
Will.  4,  c.  76.)  It  appears  by  the  case,  that  Queen  Eliza- 
beth, by  letters  patent,  constituted  the  mayor  and  common 
council  of  the  city  of  Bristol,  for  the  time  being,  to  be  a 
corporation,  by  the  name  of  the  Governors  of  the  Hospital 
of  Queen  Elizabeth  of  Bristol ;  and  the  manor  of  Congres- 
bury,  including  the  lands  which  form  the  subject  of  this 
action,  was  afterwards  conveyed  to  that  corporation,  on 
certain  charitable  trusts,  pursuant  to  the  will  of  John  Carr, 
who  died  in  or  about  the  year  ]  586. 

The  mayor  and  common  council  of  Bristol,  in  their  cor- 
porate  character  of  Governors  of  the  Hospital  of  Queen 
Elizabeth,  administered  the  estates  of  the  charity  from  the 
time  of  Queen  Elizabeth,  up  to  the  9th  of  September,  1835, 
being  the  day  on  which  the  Municipal  Act  received  the 
royal  assent ;  and  from  that  time,  the  persons  who  then 
constituted  the  mayor  and  common  council  continued 
such  administration,  pursuant  to  the  statute.  No  pro- 
vision having  been  made  by  Parliament  as  to  the  estates 
vested  in  municipal  bodies  for  charitable  purposes,  the 
Lord  Chancellor,  in  the  month  of  August,  1836,  referred 
it  to  one  of  the  Masters  of  the  Court  of  Chancery  to 
appoint  new  trustees  of  the  Bristol  charities.    The  Master 
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accordingly  appointed  new  trustees ;   and  his  report  was  BjucH.  of  PUat, 
confirmed  by  the  Lord  Chancellor,  in  the  month  of  Octo-  '  ^ 

ber  1836.  In  this  state  of  things,  the  question  for  our 
decision  is,  in  whom  the  legal  estate  in  the  manor  of  Con- 
gresbury,  of  which  the  lands  in  question  in  this  cause  are 
part,  is  now  rested. 

The  question  depends  entirely  on  the  construction  to  be 
put  on  the  71st  section  of  the  Mnnicipal  Corporation  Act; 
by  which  it  was  enacted,  among  other  things,  that  in  every 
borough  in  which  the  body  corporate  then  stood  seised  of 
any  hereditaments,  in  trust  for  any  charitable  uses,  all  the 
estate  and  interest,  and  all  the  powers  of  such  body  cor- 
porate in  respect  of  such  uses,  should  continue  in  the  per- 
sons who,  at  the  time  of  the  passing  of  the  act,  were  such 
trustees,  until  the  1st  of  August,  1886,  and  should  imme- 
diately therefrom  utterly  cease  and  determine.  Provided 
that,  if  Parliament  should  not  otherwise  direct  on  or  before 
the  1st  of  August,  1836,  the  Lord  Chancellor  should  make 
such  orders  as  he  should  see  fit  for  the  administration, 
subject  to  such  charitable  uses  as  aforesaid,  of  such  trust 
estates. 

It  has  occurred  to  us  as  a  matter  of  considerable  doubt, 
whether  this  section  applies  to  the  present  case,  because 
the  municipal  body  corporate  of  Bristol  did  not  stand 
seised  of  any  land.  It  was  a  separate  corporation,  with  a 
distinct  name  of  incorporation  and  a  distinct  corporate 
seal,  that  was  seised  of  the  land  in  question,  though  the 
natural  members  of  the  body  corporate  were  the  same  as 
those  who  constituted  the  municipal  corporation.  If  that 
doubt  were  well-founded,  the  plaintiflf  is  entitled  to  recover 
on  the  demise  by  the  Governors  of  the  Hospital  of  Queen 
Elizabeth  in  Bristol.  If  it  be  not,  and  the  corporation  is 
treated  as  the  same,  and  as  seised  of  the  land,  we  still 
think  that  the  plaintiff  is  entitled  to  recover  on  the  same 
demise.  Had  it  not  been  for  the  71st  clause,  it  is  clear 
that  the  trust  estates  in  question  would  have  continued  in 

VOL.  XI.  p  p  P  M.  w. 
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Exeh.  of  Pieat,  the  Corporation  as  before  the  passing  of  the  act.  For 
^  '  ^  though,  under  the  previous  sections,  the  name  and  style  of 
the  corporation,  and  the  mode  of  electing  the  members, 
were  changed,  yet  the  identity  of  the  body  itself  was  not 
affected.  (See  ss.  1  and  6) .  The  corporation  is  still  the  same 
body  which,  by  the  charter  of  Queen  Elizabeth,  was  incor- 
porated by  the  name  of  '^  The  Governors  of  the  Hospital 
of  Queen  Elizabeth  in  Bristol;'*  and  the  sole  question, 
therefore,  is  as  to  the  effect  of  this  7l8t  section. 

We  are  of  opinion,  notwithstanding  this  clause,  that  the 
legal  estate  remains,  and,  in  fact,  always  has  been  vested  in 
the  corporation;  and  that  this  7l8t  section  affects  only  the 
equitable  interest,  or  rather  the  right  of  administering  the 
charitable  funds.  The  object  of  the  clause,  as  appears 
firom  its  preamble,  was  to  keep  the  administration  of  the 
charitable  funds  distinct  from  that  of  the  municipal  funds; 
and  the  question  is,  what  is  the  true  construction  of  the 
enactment  whereby  this  object  was  to  be  effected  ?  On  the 
part  of  the  defendant,  it  was  contended,  that,  by  the  express 
words  of  the  clause,  all  the  estate  of  the  corporation  in  the 
charity  property  was  transferred,  for  a  limited  period,  to 
the  persons  who,  at  the  passing  of  the  act,  constituted  the 
corporation ;  and  then  that,  at  the  end  of  such  limited 
period,  namely,  on  the  1st  of  August,  1836,  their  estate 
was  made  absolutely  to  cease ;  the  effect  of  which  would 
probably  be  to  revest  the  legal  property  in  the  heirs  of  the 
original  founder. 

If  this  be  the  necessary  meaning  of  the  words  used  by 
the  legislature,  it  would  be  our  duty  to  construe  the 
clause  accordingly,  whatever  might  be  the  inconvenience  of 
such  a  course.  But  unless  it  is  very  clear  that  we  should 
be  doing  violence  to  the  language  of  the  act  by  adopting 
any  other  construction,  the  great  inconvenience  of  that 
suggested  by  the  defendant  may  certainly  afford  fair 
ground  for  supposing  that  it  cannot  be  what  was  contem* 
plated  by  the  legislature,  and  may  well  warrant  us  in  look- 
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iag  for  some  other  interpretation.    Now  it  is  to  be  ob-  Bxeh.  o/PUas, 
served,  that  what  the  preamble  states  as  expedient  to  be  '  ^ 

done,  is  not  to  affect  the  ownership  of  charity  estates,  but 
only  to  keep  the  administration  of  them  distinct  from  that 
of  the  borough  fund;  and  for  this  purpose  it  certainly 
would  not  be  matter  of  necessity  that  the  legal  interest 
should  be  affected.    The  subsequent  enactment  was  as- 
sumed in  the  argument  to  be,  that  all  the  estate  and  in- 
terest of  the  corporation  in  the  charity  lands  should  be 
transferred  to  the  individuals  who,  at  the  time  of  the  pass- 
ing of  the  act,  constituted  the  body  corporate,  and  should 
so  continue  until  the  1st  of  August,  1836,  and  should  then 
cease.    This,  however,  is  by  no  means  the  necessary  mean- 
ing of  the  words  used:  by  reading  the  words  all  the  estate, 
ffc,  and  aU  the  powers,  SfC,  as  under  a  vinculum,  the  whole 
sentence,  i.  e.,  the  estate,  SfC,  as  well  as  the  powers,  SfC, 
will  have  reference  to  the  latter  words,  "  in  respect  of  the 
said  uses  and  trusts;"  and  the  meaning  will  then  be,  that 
the  estate  and  interest  in  the  trust  only,  and  not  in  the 
legal  estate,  shall  continue  in  those  in  whom  it  was  then 
vested.    The  language,  it  must  be  admitted,  is  far  from 
clear,  and  might,  if  the  context  so  required,  have  been 
taken  to  transfer  the  legal  estate  in  the  lands  affected  by 
the  trusts;  but  we  thus  see  that  it  may  also  be  taken  to 
refer  to  the  charitable  trust  only,  i.  e.,  the  right  or  duty  of 
administering  the  fund;  and  this,  as  it  appears  to  us,  is  all 
which  was  meant,  and  is,  consequently,  the  construction 
which  we  adopt.    The  clause,  thus  construed,  presents 
nothing  obscure  or  incongruous.     For  a  short  period  the 
administration  of  the  trusts  is  left  in  the  hands  of  those 
who  would,  for  the  most  part,  have  been  previously  ad- 
ministering them;  and  after  the  lapse  of  a  few  months,  the 
whole  management  is  made  to  devolve  on  the  Lord  Chan- 
cellor.   These  are  provisions  plain  in  themselves,  easy  to 
be  acted  upon,  and  well  calculated  to  effect  all  which  the 
preamble  states  as  being  expedient.    Whereas  on  the  con* 
p  p  p  2 
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Exch.  of  PUat,  struction  contended  for  by  the  defendant,  we  are  driven  to 
1843.  . 

^^...^^J.^     impute  to  the  legislature  the  anomalous  intention,  first,  of 

Testing  the  fee  simple  in  an  indefinite,  unascertained  num- 
ber of  persons,  and  then,  after  the  lapse  of  a  few  months, 
destroying  the  interest  of  those  persons,  without  pointing  out 
what  was  to  become  of  the  fee  from  that  time.  No  doubt 
but  that,  even  on  that  construction,  the  Lord  Chancellor 
would  have  the  power  of  getting  in  the  legal  fee,  but  this 
could  only  be  done  by  means  of  a  petition  or  bill  in  Chan- 
cery, entailing  on  the  charity  costs,  without,  as  we  can  dis- 
cover, any  benefit  whatever;  and  these  considerations  well 
warrant  us  in  endeavouring  to  find  some  other  meaning 
fairly  attributable  to  the  language  used. 

It  does  not  appear  to  us  that  the  case  of  Bignold  v. 
Springfield  (a),  referred  to  by  the  defendant,  assists  him 
in  his  view  of  this  case.  The  only  point  really  in  dispute 
there  was,  whether  the  powers  given  to  the  Lord  Chan- 
cellor came  into  operation  on  the  Ist  of  August,  1836. 
The  House  of  Lords  decided  that  they  did ;  and  it  will 
be  seen  that  Tindal,  C.  J.,  in  delivering  the  opinion  of  the 
Judges,  does  not  say  that  any  estaie  ceased  or  was  devested 
on  the  1st  of  August,  1836,  but  that  the  administration  of 
the  charity  estates,  given  by  the  clause  in  question,  ceased 
on  that  day:  a  construction  of  the  clause  in  strict  accord- 
ance with  our  opinion. 

The  only  further  argument  of  the  defendant  which  it 
remains  to  notice,  is  that  which  was  founded  on  the  Irish 
Municipal  Act,  which  was  passed  in  the  year  1840,  3  &  4 
Vict.  c.  108.  The  112th  section  of  that  act  makes  provi- 
sion for  charitable  trusts  similar  or  nearly  similar  to  those 
in  the  English  act.  But  in  the  Irish  act  express  provision 
is  made  as  to  the  legal  estate,  and  the  difficulties  which  had 
occurred  on  this  subject  in  the  English  act  are  met  and 
obviated.     We  do  not,  however,  think  that  any  reliance  is 


(a)7  Clarke  &  Fin.  71. 
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to  be  placed  on  this  circumstance.  The  Irish  act  did  not  ExcH.  r^f  Phat, 
become  law  until  a  year  after  the  decision  in  Bignold  v.  ^  ^^^'  . 
t^ringfield  in  the  House  of  Lords ;  and  as  C.  J.  Tlndal  had 
in  that  case  pointed  out  to  the  attention  of  the  House,  that 
the  clause  in  the  English  act  was  so  framed  as  to  give  rise 
to  difficulties  in  its  construction,  it  was  very  natural,  that 
in  making  provisions  on  a  similar  subject  in  a  subsequent 
year,  the  legislature  should  take  care  to  avoid  all  ambiguity, 
and  so  to  word  the  clause  as  to  prevent  the  occurrence  of 
those  difficulties  which  the  Chief  Justice  had  alluded  to. 
The  Irish  act,  indeed,  goes  further  than  the  English,  by  at 
once  vesting  the  legal  estate  in  the  charity  trustees ;  a  pro- 
vision which  is  certainly  very  convenient,  but  which  unfor- 
tunately does  not  exist  in  the  clause  now  under  our  con- 
sideration. The  English  act  must  be  construed  in  the 
same  way  as  if  the  Irish  act  had  never  passed :  and  for  the 
reasons  we  have  given,  we  think  that,  according  to  its  tnie 
construction,  the  legal  estate  is,  and  always  has  been, 
where  it  was  at  the  time  of  the  passing  of  the  act ;  conse- 
quently, that  the  plaintiff  is  entitled  to  judgment  on  the 
demise  from  the  corporation. 


Judgment  for  the  plaintiff. 


AN 
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ACTION  ON  THE  CASE. 

See  Attorney,  III. 
Deceit. 

Costs  of  Legal  Proceedings  against 
Plaintiff,  when  recoverable  tn. 

Id  an  action  for  running  down  a 
ship,  it  appeared  that  the  plaintiff  had 
been  obliged,  in  consequence  of  the  in- 
jury, to  employ  a  steam-tug,  the  owners 
of  which  demanded  £150  for  salvage, 
and  commenced  a  suit  in  the  Court  of 
Admiralty  against  the  plaintiff,  who 
paid  £20  into  Court;  the  Court  ulti- 
mately decreed  £45  to  the  salvors: — 
Held,  upon  these  facts,  that  the  plain- 
tiff was  not  entitled  to  recover  the 
amount  of  the  costs  incurred  by  him 
in  that  suit. 

Semble,  that  the  proper  question 
for  the  jury  in  such  a  case  is,  whether, 
in  respect  to  the  suit  for  salvage,  the 
plaintiff  pursued  the  course  which  a 
prudent  and  reasonable  man  would  do 
in  his  own  case :  and  that,  if  the  jury 
think  he  did,  the  costs  of  the  suit  may 
be  recovered.     Tindall  v.  Bell,    228 

AFFIDAVIT. 

See  Arrest. 

Title — Misdescription  of  Deponent  * 

An  affidavit  described  the  deponent 
as  ''  Edward  Charles  Pownail,"  but 


the  signature  to  it  was  "  Cha*.  Ed. 
"Pown&W:"— Held,  that  this  was  no 
objection. 

The  affidavit  was  intitled,  **  In  the 
Exchequer:" — Held  sufficient;  it  ap- 
pearing by  the  jurat  to  be  sworn  be- 
fore an  officer  of  this  Court.  Hands 
V.  Clements,  816 

AGREEMENT. 

See  Bankruptcy,  II.  (2). 

Alteration  of,  by  Stranger,  Effect  of. 

Assumpsit  on  a  guarantee.  Plea» 
that,  afler  the  guarantee  or  agreement 
in  writing  had  been  made  and  signed, 
and  after  the  defendants  had  promised 
as  in  the  declaration  mentioned,  and 
after  the  guarantee  had  been  dehvered 
to  the  plaintiff,  and  whilst  it  was  in 
his  hands,  it  was,  without  the  know- 
ledge or  consent  of  the  defendant,  al- 
tered in  a  material  particular  by  some 
person  to  the  defendant  unknown,  and 
its  nature  and  effect  materially  chang- 
ed, by  such  unknown  person  affixing 
a  seal  by  or  near  to  the  signature  of 
the  defendant,  so  as  to  make  it  pur- 
port to  be  sealed  by  the  defendant, 
and  to  be  the  deed  of  the  defendant ; 
by  reason  of  which  alteration  the  said 
guarantee  became  void  in  law.  At 
the  trial,  it  was  proved  that  the  gua- 
rantee when  signed  had  no  seal  to  it; 
but,  when  produced  in  evidence  by  the 
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plaintiiFy  it  had  a  wafer  affixed  to  it 
before  the  signature  of  the  defendant: 
— Held,  first,  that  the  plea  was  proved, 
and  that  it  purported  to  be  the  deed 
of  the  defendant;  secondly,  on  a  mo- 
tion for  judgment  non  obstante  vere- 
dicto, that  the  plea  was  a  good  de- 
fence to  the  action.  Davidson  v. 
Cooper^  778 

ANNUITY. 
See  Will. 


ARBITRATION. 

I.  Authority  of  Court  to  direct  Arbi- 
trator to  proceed  with  Reference. 

A  cause  and  all  matters  in  differ- 
ence were  referred  by  an  order  of  re- 
ference to  the  decision  of  an  arbitra« 
tor,  the  arbitrator  to  make  and  pub- 
lish his  award,  ready  to  be  delivered 
to  the  parties,  or  either  of  them,  "  or 
if  they  or  either  of  them  should  be 
dead  before  the  making  of  the  said 
award,  to  their  respective  personal  re- 
presentatives who  should  require  the 
same,"  on  or  before  a  certain  day. 
Several  meetings  were  from  time  to 
time  held,  but  one  of  the  parties  died 
before  the  reference  was  concluded. 
After  his  death,  tbe  arbitrator  was  re- 
quested to  proceed  with  the  reference, 
but  he  declined  doing  so,  the  execu- 
trix of  the  deceased  party  having  re- 
fused to  attend,  and  protested  against 
his  proceeding:  — Held^  that  the  Court 
had  no  power  to  direct  the  arbitrator 
to  proceed,  or  to  compel  the  executrix 
to  attend  before  him.  Lewin  v.  Hol- 
brooke 110 

II.  Award. 

When  sufficiently  final. 

1 .  An  arbitrator  to  whom  a  cause  is 
referred,  with  power  to  direct  how  the 
verdict  shall  be  entered,  has  no  au- 
thority to  arrest  the  judgment. 


Where,  in  an  action  on  the  case  by^ 
a  reversioner,  which  was  referred  by 
order  of  Nisi  Prius  to  an  arbitrator,  he 
awarded  (inter  alia)  that  the  action 
was  brought  to  try  a  right,  besides 
the  mere  right  to  recover  damages: — 
Held,  that  he  was  not  bound  to  state 
what  was  the  right  which  the  action 
was  brought  to  try. 

Where,  by  an  order  of  reference, 
the  arbitrator  is  "  to  determine  what 
he  shall  think  fit  to  be  done  by  either 
of  the  parties,"  he  is  not  bound  to  di- 
rect affirmatively  that  some  thing  shall 
be  done,  unless  he  shall  so  think  fit. 
Per  Lord  Abinger^C  B.,  Alderman,  B., 
and  Gurney^  B.;  Parke,  B.,  dissen- 
tiente.     Angus  v.  Bedford,  69 

2.  In  an  action  of  assumpsit,  tbe  de- 
fendant pleaded  non  assumpsit,  pay- 
ment,  and  a  setoff ;  aud  issues  hav- 
ing been  joined  thereon,  the  cause  and 
all  matters  in  difierence  were,  b^  a 
Judge's  order,  referred  to  arbitration, 
the  costs  of  the  cause  to  abide  the 
event,  and  the  costs  of  the  refn^iice 
and  award  to  be  at  the  discretion  of 
the  arbitrator.  The  arbitrator  award- 
ed *'that  the  plaintiff  should  pay  to 
the  defendant  the  sum  of  16/.  10«.  2d.^ 
being  the  balance  which  I  find  to  be 
due  from  the  plaintiff  to  the  defend- 
ant;" and  he  further  awarded  that 
each  party  should  pay  his  own  costs 
of  the  reference,  and  a  moiety  of  the 
costs  of  the  award: — Held^  that  the 
award  was  bad,  on  the  ground  of  un- 
certainty as  to  the  finding  of  the  is- 
sues, and  there  being  no  adjudication 
at  all  upon  the  cause.  Pearson  v. 
Archbold,  477 

III.  Rule  to  pay  Money  awarded. 

The  Court  will  not  grant  a  rule 
calling  upon  a  party  to  pay  money 
found  by  an  award  to  be  due  from 
him,  without  an  affidavit  of  the  ser- 
vice of  the  award.  Pearson  t.  Arek- 
bold,  lOB 
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ARREST. 

Affidavit  for. 

An  order  for  the  arrest  of  a  defend- 
ant, under  the  1  &  2  Vict.  c.  110,  8. 
3,  may  be  made  on  an  affidavit  of  the 
plaintiff,  that  he  has  been  informed 
and  helievee  that  the  defendant  is 
aboot  to  leave  England,  provided  it 
state  the  name  and  description  of  the 
person  from  whom  be  has  received 
such  information. 

On  application  to  the  Court  to  re- 
scind an  order  for  the  arrest  of  a  de- 
fendant, fresh  affidavits  may  be  used 
mi  both  sides.     Gibbons  v.  Spalding, 

173 

ASSUMPSIT, 

5eff  Pleading,  I.  (5),  (6). 

ATTORNEY. 

See  Costs,  (2). 

I.  Ri(fki  o/i  to  discontinue  Action, 

An  attorney  is  not  entitled  to  re- 
cover his  bill  of  costs  for  conducting 
an  actiun  which  he  has  not  termi- 
nated, but  which  has  been  discon- 
tinued, unless  he  shews  satisfactory 
reasons  for  not  proceedine  with  it, 
and  gives  his  client  reason^Ie  notice 
thereof.     Nicholh  v.  Wilson^        106 

II.  Taxation  of  Bill. 

Costs  of  Taxation  after  Action 
brought. 

Where  an  order  is  obtained  to  tax 
an  attorney's  bilJ,  after  action  brought 
thereon,  and  the  defendant  then  pays 
the  amount  found  to  be  due  into 
Court,  which  the  plaintiff  takes  out, 
the  costs  of  the  taxation  of  the  bill 
are  rightly  taxed  to  the  plaintiff  as 
costs  in  the  cause.  Thomas  v.  The 
Mayor^  Aldermen,  and  Burgesses  of 
the  Borough  of  Swansea,  83 


III.  When  liable  to  Action  for  suing 
wrong  Party, 

Case  is  not  maintainable  against  an 
attorney,  who,  being  retained  to  sue 
for  a  debt  a  person  of  the  same  name 
with  the  plaintiff,  by  mistake  and 
without  malice,  takes  all  the  pro- 
ceedings to  judgment  and  execution 
against  the  plaintiff,  or,  having  ob- 
tained judgment  against  the  right  per- 
son, by  mistake  and  without  malice 
issues  execution  against  the  plaintiff. 

In  the  latter  case,  the  plaintiff  has 
a  remedy  in  trespass.  Davies  v.  Jen' 
kins,  745 

AUCTION  DUTY. 

The  plaintiff,  an  auctioneer,  was 
employed  to  sell  certain  lands  of  the 
two  defendants.  One  of  the  defend- 
ants, without  the  plaintiff's  know- 
ledge, employed  H.  to  bid  for  one  of 
the  lots,  in  order  to  raise  the  price, 
and  the  plaintiff  knocked  down  the 
lot  to  H.  The  plaintiff  then  sold  two 
other  lots  belonging  to  different  per- 
sons, and  at  the  close  of  the  entire 
day's  sale  demanded  the  auction-duty 
from  H.,  who  refused  to  pay  it.  The 
conditions  of  sale  stated,  that  the 
auction-duty  was  to  be  paid  by  the 
purchaser  "  immediately  after  the 
sale." 

Held,  first,  that,  in  an  action  by 
the  auctioneer  against  the  defendants 
for  the  amount  of  the  auction-duty, 
H.  was  to  be  considered  as  the  high- 
est bidder;  secondly,  that  there  was 
a  valid  demand  of  the  duty  from  H. 
Wilson  V.  Carey,  368 

BAIL-BOND. 
See  Practice,  II. 

BAILMENT. 

Liability  of  gratuitous  Bailee  for 
Negligence. 

A  person  who  rides  a  horse  gra- 
tuitously, at  the  owner's  request,  for 
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the  purpose  of  shewing  him  for  sale, 
is  bound,  in  doing  so,  to  use  such 
skill  as  be  actually  possesses;  and  if 
proved  to  be  a  person  conversant  with 
and  skilled  in  horses,  he  is  equally 
liable  with  a  borrower  for  injury  done 
to  the  horse  while  ridden  by  him. 
WiUonY.  Brett,  113 

BANK  OF  ENGLAND. 

Liability  of,  for  Payment  of  Diti- 
dends  on  Stock  to  Trustees. 
A.,  being  possessed  o(l2fi5SL6s,Sd. 
new  three  and  a  half  per  cent,  stock, 
bequeathed  to  E.  C.  a  certain  interest 
in  £5000,  parcel  thereof.  A  judg- 
ment having  been  obtained  against 
E.  C,  the  judgment  creditor  obtained 
a  Judge's  order  under  1  &  2  Vict, 
c.  110,  ss.  14  and  15,  charging  this 
latter  sum  with  the  judgment  debt, 
which  upon  cause  shewn  was  made 
absolute  as  to  so  much  of  the  dividends 
as  were  payable  to  E.  C.  for  her  own 
use.  These  orders  having  been  served 
upon  the  Bank  of  England,  the  Bank 
refused  in  consequence  to  pay  the  di- 
vidends upon  the  12,058/.  6s.  Sd.  to 
the  executors  under  A.'s  will,  and  they 
brought  an  action  against  the  Bank 
to  recover  those  dividends;  and  the 
Bank  now  applied  for  a  stay  of  pro- 
ceedings on  payment  of  a  portion  of 
the  dividends: — Held,  that  there  was 
no  ground  or  necessity  for  the  appli- 
cation, the  Bank  being  bound  to  pay 
the  dividends  to  the  legal  owners,  the 
executors,  who  were  answerable  for 
their  proper  application.  Churchill 
V.  Bank  of  England,  323 

BANKRUPTCY. 

See  Insolvent,  (1). 
Lien. 
I.  Statutes, 
(1),  Retrospective  Operation  of  6 

Gefo.4,  c.  16,  «.90. 
The  90th  section  of  the  Bankrupt 


Act,  6  Geo.  4,  c.  16,  applies  to  actions 
aflerwards  brought  to  trial  by  as- 
signees acting  under  commissions 
which  were  issued  before  the  passing 
of  the  act,  as  well  as  to  actions  by  as-> 
signees  under  future  commissions. 

That  section  appUes  to  actions  of 
ejectment  by  an  assignee.  Doe  d. 
Johnson  v.  lAversedge,  517 

(2).  Operation  o/2&3  Vict.  e.  29. 

The  assignees  of  a  bankrupt  are  en- 
titled to  recover  in  trover  goods  bona 
fide  seized  by  an  execution-creditor 
under  a  fieri  facias  on  a  judgment  upon 
a  warrant  of  attorney,  after  a  secret 
act  of  bankruptcy,  but  not  sold  until 
after  the  date  and  issuing  of  the  fiat, 
and  notice  thereof;  and  the  ttat.  2  & 
3  Vict.  c.  29,  does  not  protect  such 
an  execution.     Skey  v.  Carter,     571 

(3).  Retrospective  Operation  of5^6 
Vict.  e.  122,  s.  24. 
The  24th  section  of  the  Bankrupt 
Act,  5  &  6  Vict.  c.  122,  whereby  the 
London  Gazette,  containing  the  ad- 
vertisement of  the  adjudication  of 
bankruptcy,  is  made,  in  certain  cases> 
conclusive  evidence  of  the  bankruptcy, 
does  not  apply  to  adjudications  made 
before  the  11th  of  November,  1842, 
on  which  day  the  act  came  into  oper- 
ation.    Edwards  v.  Sherren,         595 

II.  Title  o/  Assignees. 

(1).   To  Choses'  in  Action  of  Bank- 
rupfs  Wife. 

The  assignees  of  a  bankrupt  may 
maintain  an  action  in  their  own  names 
only,  for  a  chose  in  action  belonging 
to  the  wife  of  the  bankrupt  before 
marriage,  as  a  promissory  note  given 
to  her  dum  sola. 

And  in  such  action,  the  defendant 
cannot  set-off  a  debt  due  to  him  from 
the  bankrupt.     Tales  v.  Sherrington, 
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(2).  To  Bankrupt*  s  Rights  of  Jetton. 

1.  Trespass  for  breaking  and  enter- 
ing the  dwelling-house  and  garden  of 
the  pkintiff,  and  making  a  great  noise 
and  disturbance  therein,  &c.  &c., 
whereby  the  plaintiff  and  his  family 
were  greatly  harassed,  disturbed,  and 
annoyed  in  the  peaceable  possession 
of  the  dwelling-house,  &c. 

Plea,  that,  after  the  trespass  and 
after  the  commencement  of  the  suit, 
the  plaintiff  had  become  bankrupt,  and 
one  W.  P.  was  appointed  assignee, 
whereby  and  by  virtue  of  the  statutes 
&c,  the  said  causes  of  action  vested 
in  the  said  W.  P.:  ^Held,  on  general 
demurrer,  that  the  plea  was  bad. 

Qiuere,  whether  it  would  have  been 
good  if  it  had  been  shewn  that  the 
locus  in  quo  passed  to  the  assignee. 
Spence  T.  Moffera,  191 

2.  An  action  of  trespass,  for  seiz- 
ing and  taking  the  plaintiff's  goods, 
under  a  false  and  unfounded  claim  of 
a  debt,  per  quod  the  plaintiff  was  an- 
noyed and  prejudiced  in  his  business, 
and  believed  by  his  customers  to  be  in- 
solvent, and  certain  lodgers  left  his 
house,  does  not  pass  to  the  plaintiff's 
assignees  on  his  bankruptcy.  Brewer 
V.  Dew,  625 

3.  A.  agreed  in  writing  with  B.  and 
C,  on  behalf  of  themselves  and  D., 
as  partners  in  trade,  to  serve  them,  B. 
and  C,  and  the  survivor  of  them,  for 
seven  years,  as  their  foreman,  and  not 
to  engage  in  trade  on  his  own  ac- 
count during  that  period  without  their 
consent;  and  B.  and  C.  agreed  to  pay 
him  wages  after  the  rate  of  3^.  3*.  per 
week,  so  long  as  he  should  serve 
them  faithfully:— /r<?W,  in  the  Ex- 
chequer Chamber,  (reversing  the  judg- 
ment of  the  Court  of  Exchequer),  that 
the  right  of  action  for  a  breach  of  this 
agreement,  by  the  dismissal  of  A. 
from  the  service  without  reasonable 
cause,  passed  to  the  assignees  of  A.  on 
his  bankruptcy,  as  being  part  of  his 


personal  estate,  whereof  a  profit  might 
be  made. 

Held,  also,  (affirming  the  judgment 
of  the  Court  below),  that  the  action 
was  maintainable  against  B.,  C,  and 
D.  jointly,  though  B.  and  C.  only 
were  parties  to  the  written  agreement. 
Drake  v.  Beckham,  315 

(3).  Title  by  Relation— Pleading — 
Implied  Colour. 

In  trover  by  assignees  of  G.  H.  and 
W.  L.,  bankrupts,  against  the  sheriff, 
he  pleaded,  that  one  G.  H.  and  one 
W.  L.  were  traders,  and  indebted  to 
divers  persons  in  £200,  and  that  they 
became  bankrupts;  that  afterwards, 
G.  S.  and  W.  S.  sued  out  a  fi.  fa. 
against  the  said  G.  H.  and  W.  L.,. 
which  was  delivered  to  the  defend- 
ant, as  sheriff,  to  be  executed;  and 
thereupon  the  defendant,  after  the 
bankruptcy,  and  before  the  fiat,  seized 
and  took  in  execution  tlie  goods  in 
the  declaration  mentioned,  and  be- 
fore the  fiat  levied  by  sale  thereof  the 
monies  mentioned  in  the  writ:  that 
the  said  goods  were,  immediately  be- 
fore the  bankruptcy,  the  property  of 
G.  H.  and  W.  L.,  and  liable  to  be 
taken  and  sold  under  the  writ.  The 
plea  then  stated  the  issuing  of  the 
fiat,  the  adjudication,  and  the  appoint- 
ment of  the  plaintiffs  as  assignees, 
whereby  they  became,  as  such,  enti- 
tled to  the  possession  of  the  said 
goods  as  from  the  time  when  the  said 
G.  H.  and  W.  L.  became  bankrupts, 
which  possession  is  the  said  possession 
of  the  plaintiffs  as  assignees  in  the 
declaration  mentioned.  It  then  aver- 
red that  the  fi.  fa.  was  bona  fide  exe- 
cuted and  levied,  without  notice  of  a 
prior  act  of  bankruptcy,  that  the  judg- 
ment was  not  founded  on  a  warrant  of 
attorney  or  cognovit,  and  that  the 
seizure  under  the  writ  was  the  conver- 
sion in  the  declaration  mentioned: — 
Held,  on  special  demurrer,  that  the 
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plea  was  not  bad  as  amounting  to  an 
argumentative  plea  of  not  possessed, 
inasmuch  as  it  gave  an  implied  colour, 
by  admitting  the  right  of  the  assig- 
nees, by  relation,  to  the  lawful  pos- 
session of  the  goods  at  the  time  of  the 
seizure  under  the  fi.  fa.  Held,  also,  that 
it  sufficiently  appeared  from  the  whole 
plea,  that  the  persons  mentioned 
therein  as  having  become  bankrupts 
were  the  same  persons  as  those  men- 
tioned in  the  declaration.  Held, 
also,  that  it  was  not  necessary  to  aver 
that  the  execution  was  subsequent  to 
the  Stat.  2  &  3  Vict.  c.  29.  IJnwin 
V.  St.  Quintin,  277 


III.  Trover  by  Assiffnees — Conversion 
after  Bankruptcy — Pleading. 

Declaration  in  trover  by  assignees 
of  a  bankrupt  stated,  that  M.  and 
n.,  the  bankrupts,  before  their  bank- 
ruptcy, were  lawfully  possessed  of  cer- 
tain goods;  that,  before  the  bank- 
ruptcy, they  came  to  the  possession  of 
the  defendants;  and  that  the  defend- 
ants, knowing  the  goods  to  belong  to 
the  plaintiffs,  as  assignees,  after  the 
bankruptcy,  converted  them.  A  se- 
parate commission  issued  against  M. 
alone  on  the  7th  of  November;  on  the 
8th,  the  goods  were  sold  by  the  de- 
fendant, as  sheriff;  on  the  9th,  a  joint 
commission  issued  against  M.  and  H., 
under  which  the  plaintiffs  were  ap- 
pointed assignees;  and  the  plaintiffs 
afterwards,  and  afler  the  goods  were 
delivered  to  the  purchasers^  demand- 
ed them  of  the  defendants,  who  re- 
fused them: — Heldy  first,  that  the 
sale,  and  not  the  demand  and  refusal, 
constituted  the  conversion;  secondly, 
that  the  allegations  of  the  declaration, 
that  the  plaintiffs  were  possessed  of 
the  goods  as  assignees  of  both  bank- 
rupts, and  that  the  defendants  con- 
verted the  goods  after  the  bankruptcy, 
were  not  supported  by  the  evidence. 
Edwards  y.  Hooper,  363 


BENEFICE. 

Charge  upon, 

A  declaration  in  covenant  stated 
that  the  defendant  had  granted  an 
annuity  to  the  plaintiff,  and  for  the 
better  securing  the  said  annuity  de- 
mised a  rectory  and  prebendal  stall  to 
certain  trustees,  and  covenanted  for 
payment  of  the  annuity:  and  alleged 
as  a  breach  the  non-payment  thereof. 
To  this  declaration  the  defendant, 
being  under  terms  of  pleading  issua- 
bly,  pleaded  that  the  indenture  was 
made  with  the  view  of  charging,  and 
was  a  charge  upon,  the  rectory,  the 
same  being  a  benefice  with  a  cure  of 
souls,  contrary  to  the  stat.  13  Elix. 
c.  20,  and  that  the  indenture  and  se- 
curity were  made  to  evade  the  statute: 
— Held,  that  the  plea  was  not  an  is- 
suable one,  as  it  stated  no  new  fact 
upon  which  the  plaintiff  could  go  to 
the  jury;  and  that  the  statute  avoided 
the  charge  upon  the  benefice  only, 
but  not  the  covenant  in  the  deed  con- 
taining it.   Sloane  v.  Packman^     770 

BILLS  AND  NOTES. 

See  Evidence,  (2). 
Insolvent,  (3). 

I.  Promissory  Note  payable  by  Install 

ments,  within  3  &  4  Ann,  c.  9. 

A  promissory  note  payable  by  in- 
stalments is  assignable  within  the 
stat.  3  &  4  Ann.  c.  9;  and  the  maker 
is  entitled  to  the  days  of  grace  upon 
the  falling  due  of  each  instalment. 
Oridge  v.  Sherborne,  374 

II.  Aeeeptanee  of  Bill  to  be  after- 

wards drawn. 

A  promise  to  accept  a  bill  not  yet 
drawn  does  not  amount  to  an  accep- 
tance of  it;  although  the  bill  be  dis- 
counted for  the  drawer  on  the  faith  of 
such  promise.  Bank  of  Ireland  v. 
Archer,  383 
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III.  JeceptoTi  when  estopped  to  deny 
forged  Indorsement* 

A  bill  of  exchange,  purporting  to 
be  drawn  by  B.  and  W.  (a  really  eitist- 
ing  firm)  payable  to  their  order,  and  to 
be  indorsed  by  them,  was  negotiated 
by  the  acceptor  with  that  indorse- 
ment upon  it.  The  drawing  and  in- 
dorsement were  forgeries :  — Heldy  that 
if  the  bill  was  accepted,  and  nego- 
tiated by  the  acceptor,  with  know- 
ledge of  the  forgery,  he  was  estopped 
to  deny  the  indorsement,  as  well  as 
the  drawing,  by  B.  &  W.:  but  eem- 
ble,  that,  where  the  name  of  a  real 
party  as  the  drawer  is  forged,  a 
party  who  accepts  the  bill  in  igno- 
rance of  the  forgery,  is  estopped  to 
deny  the  drawing  only,  but  not  the  in- 
dorsement, although  in  the  same  hand- 
writing.  Beeman  y ,  Duckj  251 

IV.  Indorsement  J  how  far  a  new 
drawing, 

A  declaration  alleged  that  the  de- 
fendant made  hb  bill  of  exchange, 
and  directed  the  same  to  J.  B.,  and 
required  him  to  pay  to  the  defend- 
ant's order  \S7L  15«.,  and  then  tn- 
dorsed  the  bill  to  the  plaintiffs.  It 
appeared  that  the  bill  had  been  drawn 
by  one  F.,  and  indorsed  by  the  de- 
fendant in  blank,  and  having  been 
delivered  by  the  defendant  to  F.,  was 
by  him  taken  to  a  bank  of  which  the 
plaintiffs  were  the  managers,  where  it 
was  received  by  them  in  renewal  of 
another  bill  discounted  by  them,  and 
drawn  and  indorsed  by  the  same  par- 
ties:— Held,  1st,  that  proof  of  the 
defendant's  being  the  indorser  of  the 
bill  did  not  support  the  averment  that 
he  made  the  bill;  2nd]y,  assuming 
that  an  indorser  might  be  treated  as 
a  drawer,  still  the  present  indorse- 
ment, being  in  blank,  was  equivalent 
to  the  drawing  of  a  new  bill  payable 
to  bearer,  and  therefore  the  bill  was 
misdescribed  in  the  declaration ;  drdl v. 


that  the  plaintiffs  were  not  entitled  to 
recover  on  the  account  stated.  Bur- 
mester  v.  Hogarth,  97 

V.  Alteration  of  Note  after  its  mak" 
ing — Pleading, 

In  an  action  by  the  payee  against 
the  maker  of  a  joint  and  several  pro- 
missory note,  the  defendant  is  not 
entitled,  under  the  plea  that  he  did 
not  make  the  note,  to  set  up  a  de- 
fence that  he  signed  the  note  as  surety, 
on  the  faith  that  other  persons  would 
also  sign  it  as  sureties,  and  that  the 
name  of  one  of  them  who  had  so 
signed  was  cut  off  from  the  note. 

Semble,  that  the  note  was  vitiated 
by  cutting  off  the  signature  of  one  of 
the  joint  and  several  makers  from  it. 
Mason  v.  Bradley,  590 

VI.  Notice  of  Dishonour, 
1 .  B.,  the  plaintifi^s  agent  at  Sun- 
derland, having  occasion  to  remit  mo- 
ney to  the  plaintiff,  paid  the  amount 
into  the  defendant's  bank  at  Sunder- 
land, and  received  a  bill  of  exchange 
indorsed  by  the  defendant,  which  he, 
B.,  indorsed  and  transmitted  to  the 
plaintiff.  The  bill  fell  due  on  Satur- 
day, Oct.  31st,  and  was  dishonoured. 
On  that  day  the  plaintiff  wrote  to  B. 
a  letter,  which  B.  received  on  the 
Monday,  containing  the  following: — 
"  I  have  also  to  apprise  you,  that  the 
draft  for  33/.  \As,,  due  the  1st  No- 
vember [Sunday],  has  been  duly  pre- 
sented this  day  and  returned  disho- 
noured; probably  it  may  be  up  on 
Monday;  it  is  drawn  on  P.  &  Co.; 
it  will  be  proper  to  advise  the  drawers, 
in  case  the  acceptor  do  not  remit.'* 
On  the  Wednesday  following,  B.  gave 
notice  to  the  defendant  of  the  disho- 
nour:— Held,  too  late. 

The  holder  of  a  bill  of  exchange 
need  not  inform  a  party,  to  whom  he 
gives  notice  of  its  dishonour,  that  he 
looks  to  him  for  payment.  Miers  v. 
Brown,  872 
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2,  In  an  action  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange  for 
53/.,  the  charges  for  noting,  &c.,  be- 
ing 6s,  6d,,  the  following  notice  of  dis- 
honour was  given: — "We  are  in- 
structed hy  H.  S.  (the  plaintiff)  to 
apply  to  you  for  payment  of  the  un- 
der-mentioned sum,  and  to  acquaint 
you,  that,  unless  the  same,  together 
with  5«.,  the  costs  of  this  application, 
be  paid  at  &c.,  on  &c.,  legal  proceed- 
ings will  be  commenced  against  you 
to  enforce  payment  thereof  without 
further  application."  The  following 
was  the  memorandum  at  the  foot  of 
the  letter:— "  53/.  6*.  6d.  due  on 
your  dishonoured  note,  dated  the  19th 
of  December  last;  5s,  costs  of  letter 
—53/.  11*.  6d,:"—Held,  that  the 
notice  of  dishonour  was  sufficient. — 
Stockman  v.  Parr,  809 

VII.  Actions  on. 

Allegation  of  Promise  to  pay. 

In  assumpsit  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange,  it  is 
necessary  to  allege  a  promise  to  pay; 
and  without  such  allegation  the  count 
is  bad  on  special  demurrer. — Smith 
V.  Cox,  475 

BOROUGH. 
See  Hundred. 

CANAL  ACT. 
See  Railway. 

CHARITABLE  TRUST. 

See  Municipal  Corporation 
Acts,  (2). 

CHURCHWARDEN. 

(1).  Vesting  of  Lands  in,  5y69  Geo, 
3,  c.  12,  *.  17. 

The  59  Geo.  3,  c.  12,  s.  17,  enacts, 
that  all  buildings,  lands,  &c.,  pur- 
chased or  taken  on  lease  by  the  church- 
wardens and  overseers  of  the  poor  of 


any  parish,  by  the  authority  and  for 
the  purposes  of  that  act,  shall  be  con- 
veyed, demised,  &c.  to  the  church- 
wardens and  overseers  of  every  such 
parish  and  their  successors,  in  trust 
for  the  parish;  and  such  churchwar- 
dens and  overseers,  &c.  are  empow- 
ered to  take  and  hold  in  the  nature  of 
a  body  corporate  all  buildings,  lands, 
&c.  belonging  to  such  parish: — Held, 
that  the  act  made  the  churchwardens 
and  overseers  a  corporation  of  a  pe- 
culiar kind,  differing  from  ordinary 
corporations,  the  object  of  it  being 
the  care  and  proper  management  of 
the  parochial  property;  and  that  it 
was  competent  for  any  one  of  the 
churchwardens  or  overseers  to  autho- 
rize a  distress  for  rent  in  arrear. 
Gouldsworth  v.  Knights,  337 

(2).  Liability  of,  to  Distress  for 
Poor  Rate. 

The  goods  of  one  churchwarden 
are  liable  to  be  seized  under  a  distress 
made  by  order  of  the  other  church- 
warden and  the  overseers  of  a  poor 
rate  due  from  him,  where  the  rate  has 
been  legally  demanded,  and  payment 
of  it  refused;  but  if  such  church- 
warden has  charged  himself  in  his 
account  with  the  rate  as  received,  to 
apply  it  to  parochial  purposes,  the 
justices  (who  act  judicially  in  such 
cases),  in  the  exercise  of  their  discre- 
tion, may  refuse  to  grant  a  warrant. 
Skingley  v.  Surridge,  503 

CODICIL. 
See  Will. 

COGNOVIT. 

Attestation. 

A  double  attestation  (the  first  being 
insufficient  within  the  1  &  2  Vict.  c. 
110,  8.  9)  does  not  invalidate  a  cog- 
novit. 

A  cognovit  was  signed  by  W.  T., 
and  attested  thus: — '*  Witness,  J.  B., 


CONTRACT  OF  SALE. 


COSTS. 
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of  &c.y  attorney  at  law."  ''Signed 
in  the  presence  of  me  the  under- 
signed; and  I  hereby  certify  and  de- 
clare, that  I  am  the  attorney  of  the 
said  W.  T.,  and  that  I  attended  at  his 
request,  to  inform  him  of  this  cogno- 
vit, and  that  I  have  informed  him  of 
the  nature  and  effect  thereof;  and  I 
hereby  subscribe  my  name  as  his  at- 
torney. R.  R.:"^Held,  sufficiently 
attested,  and  that  the  words  "  Signed 
in  the  presence"  &c.,  must  be  taken 
to  refer  to  the  signature  of  W.  T. 
Ledgard  v.  Thompson^  40 

CONDITION  PRECEDENT. 
See  Pleading,  I.  (7). 

CONTRACT  OF  SALE. 

Acceptance  of  Goods — Agency  of 
Necessity, 

The  plaintiffs,  merchants  at  Dieppe, 
sold  to  the  defendant,   a  merchant 
at  Wisbech,  a  quantity  of  oil  cake, 
which  was  delivered  to  the  defendant 
there  in  Dec.  1841.    The  defendant, 
conceiving  that  the  cargo  did  not 
answer  the  sample,   landed  a  por- 
tion of  it  for  the  purpose  of  examina- 
tion,  and  subsequently  landed    the 
whole,  stored  it  in  a  public  ware- 
house, and  wrote  to  the  plaintiffs,  in- 
forming them  that  it  lay  there  at  their 
risk  and  costs,  and  requiring  them  to 
take  it  back;  which  the  plaintiffs  re- 
fused to  do.    After  some  correspond- 
ence, the  defendant,  in  May,  1842, 
gave  the  plaintiffe  notice  that   the 
cargo  was  lying  at  the  warehouse  at 
their  disposal;  and  that,  if  no  direc- 
tions were  given  by  them,  it  would  be 
sold,  and  the  proceeds  applied  in  part 
payment  of  the  defendant's  damages. 
The  plaintiffs  answered  that  they  con- 
sidered the  transaction  at  an  end,  and 
demanded  payment  of  the  price.  The 
defendant  thereupon  offered  the  cargo 
for  sale  in  his  own  name,  and  in  July 
sold  it  in  ^  ^^^  °*™®  ^  *  *^"^ 


party: — Held^  that  these  facts  suffi- 
ciently shewed  an  acceptance  of  the 
goods  by  the  defendant,  after  which 
he  could  not  treat  the  contract  as  re- 
scinded; that  he  was  not  to  be  con- 
sidered an  agent  of  the  plaintiffs  from 
necessity,  to  dispose  of  the  goods; 
and  that  he  could  not,  in  an  action 
against  him  for  another  debt,  set  off 
money  paid  by  hira  on  bills  which  he 
had  accepted  on  account  of  the  dis- 
puted cargo  before  its  arrival.  Chap- 
man V.  Morton,  534 

COSTS. 

See  Court  of  Requests  Act. 
Ejectment,  (3). 
(1).  Of  several  Issues — Distributing 
General  Issue. 

When  a  defendant  pleads  the  ge- 
neral issue,  and  several  special  pleas 
which  are  involved  in  the  general 
issue,  and  the  defendant  succeeds  on 
the  general  issue,  but  the  special  pleas 
are  found  for  the  plaintiff,  the  general 
issue  is  to  be  construed  distributively 
for  the  purpose  of  the  taxation  of 
costs;  and  the  defendant  is  not  to  be 
allowed  the  costs  on  so  much  of  the 
general  issue  as  is  involved  in  the 
special  pleas  found  for  the  plaintiff, 
but  such  last -mentioned  costs  are  to 
be  allowed  to  the  plaintiff.  Nichol- 
son T.  Dyson^  545 

(2).    On  Judge^s  Order,  Demand  of, 
when  sufficient — Construction  of 
Reg.  Gen.  May  27,  1840. 
Costs  due  under  a  Judge's  order 
and  allocatur  thereon,  are  payable  on 
demand.     Therefore,  where  costs  due 
from  a  defendant  under  a  Judge's  or- 
der were  demanded  from  the  town 
agent  of  the  defendant's  attorney,  who 
did  not  pay  them,  alleging  that  he  had 
no  instructions  to  do  so,  but  would 
write  into  the  country  and  advise  pay- 
ment:— Held^  that  the  order  was  dis- 
obeyed,  and  that  the  defendant  was 


DEED. 


was  accordingly  given,  and  the  com- 
position paid  to  the  defendant;  and 
he  negotiated  the  promissory  note,  the 
holder  of  which  enforced  payment 
from  the  plaintiff: — Held^  that  the 
plaintiff  might  recover  back  from  the 
defendant  the  sum  so  paid  by  him  in 
an  action  for  money  paid.  Eorton  v. 
Riley,  492 

DECEIT. 

Action  for y  when  maintainable. 

If  a  party  makes  an  untrue  repre- 
sentation to  another  for  a  fraudulent 
purpose,  with  the  intent  to  induce  the 
latter  to  do  an  act  which  he  after- 
wards does  to  his  prejudice,  an  ac- 
tion on  the  case  for  deceit  lies,  and  it 
is  not  necessary  to  shew  also  that  the 
defendant  knew  the  representation  to 
be  untrue.     Taylor  v.  Ashton,      401 

DEDICATION. 
See  Way. 

DEED. 
I.  Delivery  of— When  an  escrow. 

It  is  not  necessary  that  the  delivery 
of  a  deed  as  an  escrow  should  be  by 
express  words ;  if,  from  the  circum- 
stances attending  the  execution,  it  can 
be  inferred  that  it  was  delivered  not 
to  take  effect  as  a  deed  until  a  certain 
condition  were  performed,  it  will  ope- 
rate as  a  delivery  as  an  escrow  only. 

Where  a  deed  of  assignment,  pur- 
porting to  be  made  by  all  three  part- 
ners of  a  firm,  and  to  convey  all  their 
personal  estate  and  effects  whatsoever 
in  trust  for  the  benefit  of  creditors, 
was  executed  by  one  of  them  only  : — 
Held,  that  it  operated  to  convey  the 
share  of  the  one  who  so  executed. 

And  where  one  of  the  partners  exe- 
cuted such  an  assignment  of  the  part- 
nership property  before,  but  the  others 
did  not  execute  it  until  after,  a  fiat  in 
bankruptcy  had   issued: — Held,  in 


the  absence  of  any  thii 
the  deed  was  delivered 
that  it  amounted  to  a 
ruptcyby  the  one  who 
and  that  his  share  of 
property  passed  to  the 
the  fiat.    Bowker  v.  1 

II.   Attestation  of,  i 
Evidence 

Where  an  agreemei 
attestation  clause,  an 
it,  the  name  of  a  pen 
ing  witness,  but  the  n 
in  pencil,  and  not  1: 
witness,  but  by  one  o 
the  instrument  :-—-H 
was  no  prim&  facie  e 
being  an  attesting  m 
render  it  necessary 
posed  witness,  and  th 
of  the  parties  might  b 
evidence.     Cussons  t 


A  power  of  attorr 
abroad,  appointing  '. 
It  was  delivered  to 
according  to  the  ei 
party  meant  to  be 
and  he  filled  up  tV 
Christian  name,  *' 
that  the  power  waj 
thereby.  Eagletony 


By  referenc 

A  deed  conveyed 
forming  part  of  a  c 
to  a  schedule  annexe 
described  the  land, 
ed  "No.  on  the  p 
Ferry  Estate,"  as  ' 
cond  column,  heade 
premises,"  as  "a  s: 
on  the  plan;"  in  a 
being  in  the  occupa 
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;  to  shew  that 
ss  an  escrow, 
act  of  bank- 
0  executed  it, 
;  partnership 
iignees  under 
dekitiy    i28 

i  signing  it 

mtained  an 
ibjoined  to 
3  ofl  attest- 
iras  written 
»  supposed 
parties  to 
hat  there 
e  of  there 
so  as  to 
the  sup- 
ignatares 
\  bjother 
T,      161 


executed 
ittomey. 
J.,  who, 
vas  the 
I  by  it; 
nth  his 

tJidated 
e,  465 


land, 
jrence 
ledule 
head- 
Triton 
a  se- 
on  of 
irked 
n,  as 

and 


in  a  fourth,  as  "34  perches."  At 
the  time  of  the  contract,  a  line  was 
drawn  upon  the  plan  as  the  boundary 
line  dividing  the  piece  153  b  from  the 
rest  of  the  close  of  which  it  formed  a 
part.  The  plan  was  drawn  to  a  scale, 
but,  upon  measurement  of  the  land, 
was  found  incorrect;  and  153  b  con- 
tained, within  the  line  so  drawn,  less 
than  34  perches  according  to  the  ac- 
tual measurement  on  the  plan,  and 
27  perches  only  according  to  the  ac- 
tual measurement  of  the  land :  — Held^ 
that  the  statement  that  the  piece  of 
land  conveyed  contained  34  perches 
was  merely  falsa  demonstratio,  the 
prior  portion  of  the  description  being 
sufficient  to  convey  it,  and  that  the 
deed  passed  only  the  portion  of  land 
actually  marked  off  on  the  plan,  as 
measured  by  the  scale.  Llewellyn  v. 
The  Earl  of  Jersey,  1 83 

V.  Of  Release,  Construction  of 

The  plaintiff  A.,  the  purser  of  a 
mine,  in  order  to  carry  it  on,  raised 
money  by  the  deposit  of  a  promissory 
note,  made  in  his  favour  by  seven  of 
the  shareholders,  and  which  two  other 
shareholders  had  refused  to  sign,  and 
applied  the  money  so  raised  in  paying 
the  workmen.    At  a  subsequent  meet- 
ing of  the  shareholders  and  creditors, 
an  assignment  of  the  mine,  in  order  to 
sell  it,  and  pay  the  debts,  was  resolved 
upon,  and  A.  then  claimed  to  be  ad- 
mitted as  a  creditor  "  for  money  which 
he  had  raised  on  note  of  hand  to  pay 
the  workmen."   A  deed  of  assignment 
was  accordbgly  executed,  to  which  all 
the  adventurers  were  parties  of  the 
first  part,  and  theseveralpersonswhose 
names    were    thereunto    subscribed, 
••  as  creditors  of  the  several  other  per- 
sons thereinbefore  described  of  the 
first  part  as  adventurers,  for  supplies 
to  and  debts  incurred  by  them  for  or 
in  respect  of  the  same  mine,  to  the 
amounts  set  opposite  their  respec- 
aaa 


DISTRESS. 

of  bis  wife,  the  residue  of  his  estate 
might  then  be  collected,  including  the 
proceeds  of  the  house  and  lot;  if  not 
previously  sold,  to  be  then  disposed 
of  to  good  advantage,  and  divided  as 
follows,"  &c.  He  appointed  his  wife, 
the  plaintiff,  and  one  B.  C,  to  be  ex- 
ecutrix and  executors  of  his  will.  The 
plaintiff  and  the  widow  proved  the  will. 
R.  C,  the  other  executor,  died  in  the 
lifetime  of  the  widow.  After  the  death 
of  the  widow,  the  plaintiff,  the  surviv- 
ing executor,  entered  into  a  contract 
with  the  defendant  for  the  sale  of  the 
house: — Held^  that,  whether  there 
were  or  were  not  debts  unpaid,  and 
whether  it  was  or  was  not  uncertain 
whether  any  debts  remained  unpaid, 
the  plaintiff  had  a  power  to  sell  and 
convey  the  house  in  fee-simple. 

QtuBre,  whether  the  widow  could 
have  sold  the  house  in  her  lifetime, 
without  the  concurrence  of  the  execu- 
tors.    Forbes  v.  Peacock^  630 

DISTRESS. 

For  Rent. 

(1).  Breaking  of  outer  Door^  when 
justifiable  under  11  Oeo,  2,  e.  19. 

In  trespass  for  breaking  the  outer 
door,  and  entering  the  plaintiff's  dwel- 
ling-house, and  seizing  his  goods,  the 
defendant  may  give  in  evidence,  un- 
der a  plea  of  not  guilty  by  statute, 
that  he  had  entered  under  a  warrant 
of  distress  for  rent,  and  was  forcibly 
turned  out  of  possession,  and  there- 
upon broke  the  door  and  entered,  in 
order  to  seize  the  goods.  Eagleton 
V.  Gutteridge,  465 

(2).  How  far  Distrainor  may  be  a 
Trespasser  ab  initio. 

Where  a  landlord  distrains  for  rent, 
amongst  other  things,  goods  which 
are  not  distrainable  in  law,  (as  looms 
in  workj  there  being  sufficient  without 
them  to  satisfy  the  rent),  and  the  te- 


EJECTMEN' 

nant  pays  the  amount  oi 
the  costs  of  distress,  m\ 
distress  is  withdrawn  al 
tenant  is  entitled,  in  an 
pass,  to  recover  only  t 
mage  sustained  by  the  1 
particular  goods,  and  i 
amount  paid  by  him. 

In  such  a  case,  the 
trespasser  ab  initio  o 
goods  which  were  no 
Harvey  v,  Pocock, 

EJECTME 
(1).  Sercic 

What  circumstance 
will  dispense  with  tl 
vice  in  ejectment,  j 
Roe, 

(2).  Limitation  of  Ve 
in  Jury  Pro 

Where  a  defendant 
entered  into  the  ordic 
sent-rule,  the  verdict 
the  defendant  is  not 
it  entered  for  him  a 
the  premises  to  whii 
the  plaintiff  fails  to  \ 

In  ejectment,  the  ( 
scribed  in  the  venire  1 
ratores,  as  being  "  l 
Knight "  (the  lessoi 
intead  of  "  John  Dc 
of"  &c.)  "and  A 
The  objection  was 
Prius,  before  the  jur 
overruled  :  — Held^ 
granting  a  new  trial 
port  V.  Rhodes^ 

(3).  Taxation 

Where  the  lessor 
ejectment,  after  ob 
and  judgment,'dela3 
(although  apparent] 
of  recovering  the  ex 
tion  for  mesne  profi 
authority  to  order  1 
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if  the  rent  and  i  shall  be  at  liberty  to  enter  satisfaction 

wn  which  the  on  the  record,  unless  the  lessor  of  the 

ogctber;  the  phuntiff  shall  tax  his  costs  within  a 

iction  of tres-  limited  time.     Doe  d.  JDrax  v.  Filli- 

e  actual  da-  ter,                                              80 

ESCROW. 

See  Deed,  I. 

EVIDENCE. 

(1).  Entries  of  deceased  Agent. 

Where  it  was  the  course  of  busi- 
ness for  H.,  one  of  the  workmen  at  a 
coal-mine,  to  give  notice  to  Y.,  the 
foreman,  of  the  coal  sold,  and  T.,  not 
being  able  to  write,  employed  one  B. 
to  make  entries  of  the  sales  in  a  book 
at  the  time  from  his  (Y.'s)  informa- 
tion:—ITc/c?,  that,  H.  and  Y.  being 
dead,  the  entries  were  not  evidence  in 
an  action  for  the  price  of  snch  coals. 
Brain  v.  Preece,  773 


ilUg 

;  the  vhole 

trmor  is  a 

as  to  the 

strainable. 

740 


jtruction 

larj  ser- 

Ifann  f. 

77 

'Error 


(2).  Ae  to  Sufficiency  of  Stamp  not  to 
be  left  to  Jury, 

Where  the  admissibility  of  a  bill  of 
exchange,  purporting  to  be  a  foreign 
bill,  and   stamped  accordingly,   was 
objected  to  on  the  ground  that,  though 
it  purported  to  be  drawn  abroad,  it 
was  in  fact  an  inland  bill,  drawn  in 
London,  and  evidence  was  offered  to 
prove   that  fact : — Held,    that    the 
Judge  ought  to  have  received  the  evi- 
dence in  that  stage  of  the  cause,  and 
decided  upon  the  admissibiUty  of  the 
instrument,  and  not  to  have  received 
the  evidence  afterwards,  as  part  of  the 
defendant's  case,  and  submitted  it  to 
the  jury.     Bartlett  v.  Smithy      483 

EXECUTION. 

See  Process,  II. 

Sheriff,  (2),  (3). 


EXECUTOR. 
See  Devise. 
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EXTENT. 


GOODS  SOLD  AND  DELIVERED. 


EXTENT. 

When  it  overridesLienonGoodspledged 
by  Crown  Debtor, 

A  writ  of  extent  having  issued 
against  A.,  a  maltster,  for  a  debt  due 
to  the  Crown  from  him  for  duties  on 
malt,  a  cargo  of  malt  was  seized  under 
it  in  the  hands  of  the  defendant. 
The  defendant  being  allowed  to  plead 
to  the  extent,  in  order  to  state  his  in- 
terest in  the  goods,  alleged  by  his 
plea  that  the  malt  in  question,  after 
being  manufactured,  had  had  the  duty 
charged  upon  it,  and  that  such  duty 
was  paid  ;  that  it  was  then  deposited 
by  A.,  the  maker,  with  the  defendant, 
upon  a  contract  with  him,  that  he 
was  to  accept  certain  bills  of  exchange 
drawn  by  A.,  and  that  the  malt  was 
to  be  held  by  him  as  a  pledge  for  the 
payment  of  them,  and  in  case  the  bills 
were  not  paid,  he  was  then  to  be  at 
liberty  to  sell  the  malt;  that  the  bills 
first  accepted  were  renewed,  but  be- 
fore the  renewed  bills  became  due  tbe 
malt  was  seized:  — Held,  that  the  malt 
was  seizable  in  the  hands  of  the  de- 
fendant, under  28  Geo.  3,  c.  37f  s. 
2),  as  goods  in  the  custody  or  pos' 
session  of  a  person  in  trust  for  the 
maker,  chargeable  with  duties  of  ex- 
cise in  arrear  and  owing  from  such 
maker;  such  goods  having  been,  whilst 
in  the  hands  of  A.,  liable  not  only  for 
the  specific  duties  chargeable  upon 
them,  (which  had  been  paid),  but  for 
other  duties  for  which  A.  was  respon- 
sible at  that  time,  and  remaining  so 
at  the  time  of  the  seizure. 

Qucere,  whether  goods  chargeable 
with  excise  duties  under  7  &  8  Geo. 
4,  c.  53,  s.  28,  deposited  with  a  per- 
son as  a  pledge  for  acceptances  given 
by  him  to  the  maker,  before  the  pass- 
ing of  4  &  5  Vict.  c.  20,  by  which  the 
section  of  the  former  act  imposing 
the  duties  was  repealed,  and  similar 
duties  imposed,  were  Hable,  since  the 
passing  of  that  act,  to  be  seized  in  the 


hands  of  the  pledgee.   The  Attorney- 
General  v.  Trueman,  694 

FOREIGN  JUDGMENT. 
See  Pleading,  IIL  (10). 

FRAUDS,  STATUTE  OF. 
See  Pleading,  I.  (2),  2. 

FRAUDULENT    REPRESENTA- 
TION. 

See  Deceit. 

Insurance,  (3). 

GAMING. 

Where  a  person  loses  money  by 
gaming,  to  the  amount  of  £10  and 
more,  and  pays  it  by  a  cheque  on  a 
banker,  which  is  cashed  by  the  banker 
on  a  subsequent  day  and  in  a  different 
parish,  the  offence  prohibited  by  the 
9  Ann.  c.  14,  s.  2,  is  committed  at 
the  place  where  the  money  is  lost  and 
won,  and  not  at  that  where  the  cheque 
is  cashed;  and  therefore  an  action 
under  that  section  by  a  common 
informer,  for  the  sum  lost  and  the 
treble  value,  is  properly  brought  on 
behalf  of  the  poor  of  the  parish  in 
which  the  play  took  place. 

Such  a  transaction  is  substantially 
a  gaming  for  ready  money,  and  not  a 
gaming  on  credit. 

Semble,  however,  that  the  9  Ann. 
c.  14,  8.  2,  is  not  confined  to  gaming 
for  ready  money  only.  Smith  v. 
Bond,  549 

GOODS  SOLD  AND  DELIVERED. 

When  maintainable. 

Indebitatus  assumpsit  in  the  sum 
of  £3000  "  for  the  price  and  value  of 
a  main  engine  and  other  goods  sold 
and  delivered**  It  was  proved  at  the 
trial,  that  the  contract  was,  "to build 
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orse  power  for  the 
be  completed  and 

or  end  of  Decern- 
*ed  that  the  differ- 

engine  were  con- 
aintiifs  maaufac* 
Tts  at  different  in- 
idant's  colliery,  a 
miles,  where  thej 
al,  and  so  made 
>/</,  that  the  price 
ot  recoverable  in 
3tion. 

proper  form  of 
n  indebitatus  as- 
ibour,  and  mate- 

and  constructing 
'.  Bulmer,      243 

lED. 

7^8  Geo.  4, 
done  within  Bo' 

,  c.  31,  s.  2,  ren- 
which  the  offence 
ion  by  a  riotous 
liable  to  make 
3  injured  party, 
sum  or  sums  of 
jd  upon  the  hun- 
uch  action  shall 
over  and  above 
be  paid  by  such 
with  the  rest  of 
rovides  for  cases 
committed  in  a 
3t  contribute  to 
1,  or  contributes 
jinK  part  of  any 
&Ywill.  4,  c. 
to  which  courts 
ce  are  given  are 
Jl  to  the  county 
nafter  provided, 
are  to  pay  the 
ions  at  the  m- 
in  the  borough; 
re  also  to  pay  a 
junty  expenses. 


In  an  action  against  the  hundred 
of  Salford,  to  recover  compensation 
for  injury  done  by  a  riotous  mob  to 
premises  within  the  borough  of  Man- 
chester, which  formed  part  of  the 
hundred  of  Salford — Held,  that  the 
action  was  properly  brought  against 
the  hundred,  and  that  the  borough 
was  Uable  as  part  of  the  hundred,  cd« 
though  it  came  within  the  provisions 
of  the  5  &  6  Will.  4,  c.  76,  s.  112. 
Birley  v.  The  Inhabitante  of  the  Hun- 
dred  of  Scdfordy  391 

HUSBAND  AND  WIPE. 

See  Bankruptcy,  II.  (1). 

(1).  Admission  of  Wife,  when  Evi- 
dence against  Husband, 

Where  a  wife  carried  on  in  her 
husband's  absence  the  business  of  a 
shop,  and  by  his  authority  attended 
to  all  the  receipts  and  payments: — 
Heidi  in  an  action  of  replevin  by  the 
husband,  that  a  statement  made  by 
the  wife  to  the  landlord,  on  the  occa- 
sion of  her  paring  him  rent  for  an- 
other person,  that  she  would  pay  the 
rent  of  the  shop  on  a  future  day,  and 
admitting  its  amount,  was  not  evi- 
dence against  the  husband  of  the 
terms  of  the  tenancy.  Meredith  v. 
Footner,  202 

(2).  Scire  facias,  to  join  Husband  in 
action  commenced  by  Wife,  when 
necessary. 

Where  an  action  is  brought  by  a 
feme  sole,  who  marries  after  the  com- 
mencement of  the  suit,  but  before  the 
trial,  it  is  not  necessary  to  sue  out  a 
scire  facias,  to  make  the  husband  a 
party  to  the  suit.  Mary  Walker  v. 
GoUing,  78 

INFANT. 
(1).  Necessaries, 
Dinners,   confectioneiy,   or    fruit. 
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INSOLVENT. 


INSURANCE. 


supplied  to  an  infant^  an  undergra- 
duate in  the  university^  having  lodg- 
ings in  the  town,  are  not,  prima  facie, 
necessaries :  and  in  an  action  brought 
against  him  for  such  articles,  no  spe- 
cial circumstances  being  shewn,  the 
Court  directed  a  nonsuit  to  be  en- 
tered.    Brooker  v.  Scott ^  67 

(2),  Account  stated  by — Ratification 
after  full  Age, 

An  account  stated  by  an  infant  is 
not  absolutely  void,  but  voidable  only, 
and  may  be  ratified  by  him  after  at- 
taining nis  full  age ;  and  if  he  does 
so  ratify  it,  an  action  of  debt  as  well 
as  assumpsit  may  be  maintained 
thereon. 

Quaerey  whether,  to  a  plea  of  infan- 
cy, the  plaintiiF  ought  to  new  assign 
the  ratification  as  a  new  contract  en- 
tered into  after  the  party  has  obtained 
the  capacity  of  contracting,  or  plead 
it  by  way  of  replication,  as  an  act 
giving  validity  to  an  otherwise  invalid 
contract.     JFilliama  y.  Moor,       256 


INFORMATION. 

Amendment  of  by  the  Crown, 

A  rule,  on  the  part  of  the  Attor- 
ney-General, to  amend  an  informa- 
tion at  the  suit  of  the  Crown,  is  ab- 
solute in  the  first  instance.  The  At- 
torney-General V.  Ray,  4G4 

INSOLVENT. 

(1).  Payment  by,  how  and  by  whom 
avoided, 

"Where  a  trader,  being  in  insolvent 
circumstances,  makes  a  voluntary  pay- 
ment to  a  creditor,  contemplating  at 
the  time  either  the  taking  the  benefit 
of  the  Insolvent  Act,  or  his  being 
made  a  bankrupt ;  if  he  afterwards 
petitions  for  relief  under  the  Insol- 
vent Act,  the  assignees  under  his  in- 


solvency may  recover  back  the  money 
so  paid ;  so,  if  he  afterwards  become 
bankrupt,  the  assignees  in  bankruptcy 
may  recover  it  back,    Ogden  v.  Stone, 

494 

(2).    Conveyance  by,   when  void 
against  Assignee, 

A  conveyance  of  lands  which  is 
fraudulent  and  void  against  the  credi- 
tors of  the  conveying  party,  within 
the  13  Eliz.  c.  5,  is  void  also  as 
against  his  assignee  on  his  insolvency, 
who  represents  the  creditors;  and 
the  assignee  may  recover  back  the 
lands  in  ejectment.  Doe  d.  Grimsby 
V.  Ball,  531 

(3).  Discharge   of,   as   to  right  of 
action  on  Bill  of  Exchange, 

The  discharge  of  an  insolvent 
debtor  from  a  debt  in  respect  of  which 
he  has  accepted  a  bill  of  exchange  is 
no  discharge  as  to  the  bill  in  the 
hands  of  a  third  person,  unless  the 
holder's  name  be  inserted  in  the  sche- 
dule, or  it  be  stated  therein  that  he  is 
unknown,  pursuant  to  the  stat.  1  &  2 
Vict.  c.  1 10,  s.  75.    Beck  v.  Beverly, 

845 

INSURANCE. 

See  Pleading,  III.  (4). 

(1).  Insurable  Interest, 

A  person  who  assigns  away  his  in- 
terest in  a  ship  or  goods,  after  effect- 
ing a  policy  of  insurance  upon  them, 
and  before  the  loss,  cannot  sue  upon 
the  policy,  except  as  a  trustee  for  the 
assignee,  in  a  case  where  the  policy  is 
handed  over  to  him  upon  the  assign- 
ment, or  there  is  an  agreement  that 
it  shall  be  kept  alive  for  his  benefit. 
Powles  V.  Innes,  10 

(2).  Insurable  Interest — Pleading, 

Declaration  on  a  policy  of  insur- 
ance stated,  that  the  plaintiff  caused 
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ected,  purporting 
ing  thereiD,  that 
their  own  names 
ler  parties  inter- 
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insurance  on 
though  he 
?st  in  them 
he  bought 
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declaration, 
lused  to  be 
le  plaintiff, 
L^murrer,  as 
it.  So  also 
iff  did  not 
•omise  the 
terms  and 
Sutherland 
296 

/  Conceal- 
aterial. 

Lloyd's, 


stating  the  time  of  a  vessel's  sailing, 
is  prima  facie  evidence  against  an 
underwriter  as  to  what  it  contains,  as 
the  underwriter  must  be  presumed  to 
have  a  knowledge  of  its  contents,  from 
having  access  to  it  in  the  course  of 
his  business :  but  where  the  insurer, 
in  a  letter  written  for  the  purpose  of 
effecting  the  insurance,  made  a  false 
statement  and  concealment  as  to  the 
time  of  the  vessel's  sailing,  and  the 
underwriter,  relying  upon  that  repre- 
sentation, did  not  in  fact  look  at  the 
list,  but  acted  upon  the  representa- 
tion in  making  the  insurance : — Heldy 
that  the  underwriter  was  not  bound 
by  the  contents  of  the  list,  so  as  to 
render  the  misrepresentation  and  con- 
cealment by  which  he  was  misled  imma- 
terial, and  that  it  was  the  duty  of  the 
Judge  to  have  pointed  out  to  the  jury 
that  mirepreseutation  and  conceal- 
ment.    Mackintoehy,  Marshall^  116 

JOINT  STOCK  BANKING  COM- 
PANY. 

(1).   TFhen  within  7  Geo.  4,  c.  46. 

Where  a  banking  co-partnership, 
established  under  7  Geo.  4,  c.  46,  s. 
9,  had  once  begun  to  carry  on  the 
trade  and  business  of  bankers,  and  is- 
sued notes  accordingly,  but  subse- 
quently stopped  payment,  and  merely 
kept  the  establishment  open  for  the 
purpose  of  paying  theur  notes  and 
winding  up  the  affairs  of  the  concern : 
— Held,  that  they  still  continued  to 
be  a  banking  co-partnership,  within 
the  meaning  of  the  7  Geo.  4,  c.  46, 
so  as  to  be  entitled  to  sue  by  their 
public  officer.     Davidson  v.  Cooper, 

778 

(2).  Jetton  against  Public  Officer. 

1 .  Pleas  allowed  in. 

The  Court  refused  to  allow  a  de- 
fendant, who  was  sued  as  the  public 
officer  of  a  banking  company,  to  plead, 
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ia  addition  to  pleas  of  fraud,  &c.,  a 
plea  that  he  was  not  the  public  officer 
at  the  commencement  of  the  suit. 
Needham  v.  LaiOy  400 

2.  Plea  of  Defendant 9  Bankruptcy^ 

In  an  action  against  the  public  offi- 
cer of  a  banking  co-partnership,  the 
Court  set  aside  a  plea  of  the  defend- 
ant's bankruptcj,  on  the  plaintiff's 
undertaking  not  to  sue  out  execution 
personally  against  the  defendant,  his 
lauds  or  goods.   Steward  y.Bann^  63 

JOINT  STOCK  COMPANY. 
See  Scire  Facias,  II. 

JUDGMENT. 
See  Bank  of  England. 

Charging  Stock  under  1^2  Viet.  c. 
110,  «.  14. 

Where  a  testator  by  his  will  direct- 
ed t]iat  certain  stock  should  stand  in 
the  names  of  his  executors,  and  the 
dividends  should  be  paid  to  G.  C. 
during  his  hfe,  and  on  his  death  to  E. 
C,  his  widow,  "she  to  lay  it  out  for 
the  good  of  his  children,"  and  that, 
when  the  youngest  child  should  come 
of  age,  the  fund  should  be  sold  out 
and  divided  amongst  the  children: — 
Held,  in  an  action  in  which  E.  C. 
(after  the  death  of  G.  C.)  was  a  de- 
fendant, that  an  order  might  be  made 
under  the  stat.  1  &  2  Vict.  c.  1 10,  ss. 
14  and  15,  for  charging  *'80  much  of 
the  dividends  as  were  payable  to  E.  C. 
for  her  own  use  and  benefit,"  Fowler 
V.  Churchill,  57 

JURY. 
See  Writ  of  Trial. 

JURY  PROCESS. 
See  Ejectment,  (2). 


JUSTICES  OF  THE  PE.\CE. 
See  Turnpike  Acts,  (1). 

LANDLORD  AND  TENANT. 
(1).  Implied  Undertaking  by  Lessor 

for  Hahitahleness  of  Premises. 

It  is  an  implied  condition  in  the 
letting  of  a  furnished  house,  that  it 
shall  be  reasonably  fit  for  habitation; 
if  it  be  not  (e.  g.  where  it  is  greatly 
infested  with  bugs)  the  tenant  may 
quit  it  without  notice.  Smith  v.  Mar^ 
rablcg  5 

(2).  Estoppel  on  Tenant  by  Payment 
of  Rent. 
Certain  land  was  vested  in  trustees 
upon  trust  to  apply  the  rents  to  the 
repair  of  a  parish  church.  Those 
trustees,  in  1818,  demised  to  S.  for 
ten  years,  and  again  in  1828  for  ten 
years  more,  which  lease  expired  in 
1838.  During  the  lease  S.  assigned 
to  the  plaintiff,  and  after  the  expira* 
tion  of  it  the  plaintiff  continued  In 
possession  under  the  trustees,  paying 
rent  to  them.  The  trustees  after- 
wards, and  after  the  59  (xeo.  3,  c.  12, 
came  into  operation,  viz.  in  1842,  as- 
signed by  deed  to  new  trustees,  two 
of  whom  were  the  churchwardens  of 
the  parish  at  the  time  that  a  distress 
for  rent  was  made: — Held,  that  the 
payment  of  rent  to  the  old  trustees  was 
evidence  of  a  new  taking  under  them 
as  tenant  from  year  to  year,  which 
precluded  the  plaintiff  from  contest- 
ing the  title  of  the  old  trustees,  and 
that  the  new  trustees,  who  claimed 
under  them  by  deed  of  assignment, 
had  a  good  title  by  estoppel.  Goulds- 
worth  V.  Knights^  337 

(3).  Notice  to  Quit. 

Quare,  whether,  where  a  tenant 
holds  a  farm  from  year  to  year,  the 
lands  from  the  2nd  of  February,  and 
the  house  from  the  1st  of  May,  a  no- 
tice to  quit  the  whole,  given  half  a  year 
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nrj,  is  saffic!-  pleaded  as  to  the  pablishing  of  that 
)Td  to  recover  part  of  the  libel,  and  not  to  the  in- 
on  a  demise  ducement  in  the  declaration  as  to  that 
\Tj»  Doe  d.  part:  aad,  thirdly,  that  it  was  not  bad 
600  aa  amounting  to  not  gailty;  the  aver- 
meat  in  the  declaration»  as  to  the 
word  "black-sheep,"  being  properly 
matter  of  inducement,  which  it  was 
necessary  to  traverse  specially.  M'Gre^ 
gor  V.  Gregory,  287 

LIEN. 

ned,  that,  See  Extent. 

e  commit- 

le  defend-  General  Lien  of  Wharfinger, 

the  word  S.,  a  woolstapler  at  Huddersfield« 
>se  0^  ex-  I  was  in  the  habit  of  making  purchases 
I  it  was  I  of  wool,  which  he  directed  to  be  con- 
to  whom  I  signed  to  the  defendant,  a  wharfinger 
pressing  I  and  shipping  agent  at  Hull,  who  for- 
rious  by  I  warded  them  to  him  at  Huddersficld, 
^stained  by  carrier.  In  July,  1841,  S.  pur- 
Jie  de-  I  chased  certain  wool  in  Scotland,  which 
t  to  be  I  was  paid  for  by  £.,  his  agent  there, 
d  con-  I  and  by  him  forwarded  to  the  defend- 
ed im-  I  ant  at  Hull.  Part  of  this  wool,  con- 
erning  I  sisting  of  ten  bags,  arrived  at  Hull  on 
er  foX-  I  the  27th  of  September,  and  a  portion 
'aning  I  of  it  was,  at  ten  o'<;lock  on  that  morn- 
^lack-  I  ing,  taken  possession  of  by  the  de- 
ng  in  I  fendant,  the  remainder  being  taken 
Y  the  I  possession  of  by  him  between  ten 
then  I  o'clock  and  four.  E.  received  from  S., 
pect-  I  in  repayment  of  the  advances  made 
was  I  bj  him  for  the  purchase  of  the  wool 
Jant  1  in  question,  acceptances  of  S^,  which 
the  I  were  running  at  the  time  of  S.'s  bank- 
bel,  I  ruptcj,  and  were  afterwards  disho- 
hat  I  noured.  On  the  21st  of  September, 
ord  I  JB.  received  a  letter  from  S.,  in  which 
an-  I  he  informed  him  of  his  insolvency, 
er-  f  and  directed  him  to  get  the  wool,  and 
as  I  do  the  best  he  could  to  save  himself. 
to-  I  Accordingly,  on  some  day  between 
or  \  t\ie  26th  of  September  and  the  1st 
ci-  I  of  October,  £.  gave  directions  to  the 
>ii  J  defendant  to  seize  the  wool.  The 
'a  I  remaining  portion  of  the  wool  arrived 
tf  I  at  Hull  on  the  drd  of  October,  and 
iw^as    delivered    into  the  defendant's 
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warehouse  on  the  Gth,  7th,  and  8th 
of  that  month.  An  act  of  bankruptcy 
was  committed  by  S.  on  the  22nd  of 
September;  the  fiat  was  dated  and 
issued  on  the  27th,  and  was  signed 
between  twelve  o'clock  and  two  o'clock 
on  that  day,  but  it  did  not  appear  at 
what  hour  it  was  delivered  out.  The 
defendant,  who  claimed  to  retain  the 
wool  in  satisfaction  of  a  general  ba- 
lance, had  been  in  the  habit  of  send- 
ing to  the  bankrupt,  by  the  carrier, 
together  with  the  goods,  printed  deli- 
very orders,  which  stated  that  all 
goods  were  considered  as  general  lien, 
subject  not  only  to  freight,  but  also  to 
the  balance  of  any  former  account  due 
from  the  owners  or  consignors.  These 
orders  had  been  seen  more  than  once 
in  the  bankrupt's  hands,  and  on  one 
occasion  the  weights  therein  stated 
had  been  altered  by  him: — Heldy  in 
an  action  of  trover  by  the  assignees 
of  S.  to  recover  the  value  of  the  thirty- 
six  bags  of  wool,  first,  that  £.  had 
no  right  to  the  goods  in  respect  of 
which  the  defendant  could  retain 
them;  secondly,  that  the  defendant 
had  not  cstabUshed  any  right  of  ge- 
neral lien,  by  virtue  of  which  he  could 
retain  any  part  of  the  goods. 

Semble,  (per  Parke,  B.),  the  stat. 
2  &  3  Vict.  c.  29,  operates  to  protect 
a  claim  of  general  lien  on  goods  of  a 
bankrupt  coming  into  the  hands  of 
the  party  before  the  fiat,  vdthout  no- 
tice of  an  act  of  bankruptcy.  Bow" 
man  v.  Malcolm^  833 

LIMITATION  ACT. 

What  is  a  future  Estate  within. 

Copyhold  lands  were  surrendered, 
in  1 798,  to  husband  and  wife,  for  both 
their  lives,  with  remainder  to  the  heirs 
of  the  husband.  In  1805,  the  hus- 
band absconded  and  went  abroad,  and 
was  never  afterwards  heard  of.  In 
1807,  a  commission  of  bankruptcy 
issued  (gainst  him,  and  the  usual  as- 


signment of  his  estate  was  made  by 
the  commissioners  to  his  assignee. 
The  wife  occupied  the  copyhold  estate 
until  her  death  in  1841,  whereupon 
the  assignee  was  admitted: — Held^ 
that  an  ejectment  by  the  assignee, 
brought  afler  her  death,  was  in  time, 
for  that  the  husband's  reversion  in  fee 
was  ^future  estate^  within  the  mean- 
ing of  the  3  &  4  Will.  4,  c.  27,  s.  3. 
Doe  d.  Johnson  v.  Liversedffe,       517 

LIMITATIONS,  STATUTE  OF. 

(1).  Payment  of  Interest  by  Co- 
contractor, 

N.  having  applied  to  D.  for  a  loan 
of  £300  on  mortgage,  D.,  doubting 
the  sufficiency  of  the  security,  refused 
to  advance  it  without  having,  in  ad- 
dition, a  joint  and  several  promissory 
note  for  £50  from  N.  and  one  F., 
payable  on  demand.  The  note  and 
mortgage  were  accordingly  given,  the 
latter  containing  a  covenant  by  N.  to 
pay  the  sum  of  £300  and  interest  at 
£5  per  cent.  Several  half-yearly  pay- 
ments of  7L  10«.  each  for  interest 
having  been  made  by  N.: — Held,  in 
an  action  against  F.  upon  the  note, 
that  such  payments  by  N.  kept  all 
the  securities  alive,  and  prevented  the 
operation  of  the  Statute  of  Limitations 
as  to  the  note.   Bowling  y.Ford,  329 


(2).  Statement  of  Accounts,  when 
avoided  by. 

Where  A.  has  an  account  against 
B.,  some  of  the  items  of  which  arc 
more  than  six  years  old,  and  B.  has 
a  cross  account  against  A.,  and  they 
meet  and  go  through  both  accounts, 
and  a  balance  is  struck  in  A.'s  favour, 
this  amounts  to  an  agreement  to  set 
off  B.'s  claim  against  the  earlier  items 
of  A.'s,  out  of  which  arises  a  new 
consideration  for  the  payment  of  the 
balance,  and  takes  the  case  out  of  the 
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atute  of  Limita- 
nes,  542 

fANCE. 

rk  and  labour  as 
ch  the  defendant 
R,  that  the  work 
nee  of  an  agree- 
umstances  which 
mance.  At  the 
lat  the  lands  in 
listed  of  old  and 
former  of  which 
npted  from  pay- 
ind,  there  being 
1  sum,  yarj^ingin 
le  several  farms; 
inclosures  tithes 
r  a  composition 
ed  into;  that  in 
kc.  of  Jesus  Col- 
the  living,  and 
3,  having  given 
and  proprietors 
s  to  set  out  their 
cting  of  the  pro- 
ice  took  place»  at 
I,  *'  that  the  pro- 
claim of  the  col- 
;he  present  mo- 
expenses  incur- 
gs  shall  be  borne 
jprietors,  in  pro- 
of their  estates; 
(the  plaintiff)  & 
ake  such  steps  as 
jcessary."  This 
i  by  the  defend- 
oprietors  of  land 
le  time  of  enter- 
5nt,  it  was  uncer- 
llege  would  pro- 
il  bills  in  equity; 
ibsequently  filed, 
e  directed  against 
different  farms: 
recment  was  not 
mount  to  mainte- 
prietors  had  rea- 
jelieve  that  they 


had  a  common  interest  in  proving  the 
lands  to  be  ancient  inclosures.  Fiu" 
don  V.  Parker,  675 

MALICIOUS  PROSECUTION. 
Reasonable  and  probable  Cause, 

Case  for  a  malicious  prosecution. — 
The  plaintiff  having  become  tenant  to 
the  defendant,  who  resided  in  Wilt- 
shire, of  a  house  and  lands  in  Car- 
marthenshire, together  with  the  ex- 
clusive right  of  sporting  over  certain 
lands  adjacent,  belonging  to  the  de- 
fendant, fished  one  of  the  ponds  by 
cutting  down  the  dam,  and  but  few 
fish  having  been  caught,  one  D.,  who 
was  the  defendant's  local  agent,  sug- 
gested to  the  plaintiff  that  he  might 
fish  a  certain  pond  on  the  estate  by 
cutting  down  the  bank  and  placing  a 
net  to  catch  the  fish;  which  the 
plaintiff  accordingly  afterwards  did 
during  the  tenancy,  and  a  few  fish 
were  taken.  Disputes  having  afler- 
wards  arisen  between  the  plaintiff  and 
the  defendant,  D.  laid  an  information 
before  magistrates  against  the  plain- 
tiff for  unlawfully  and  maliciously 
breaking  down  the  dam  and  destroy- 
ing the  fish,  under  7  &  8  Geo.  4,  c. 
30,  s.  15,  and  D.  having  been  exa- 
mined, the  magistrates  required  the 
plaintiff  to  find  bail  to  appear  to  an 
indictment  for  that  offeuce  at  the  next 
assizes,  where  a  bill  was  preferred  but 
ignored.  The  defendant  was  not  pre- 
sent at  the  hearing  of  the  information, 
nor  was  there  any  evidence  to  shew 
that  he  knew  that  D.  had  given  the 
plaintiff  permission.  At  the  trial,  the 
Judge  asked  the  jury  whether  in  their 
opinion  D.  had  given  permission,  and 
they  found  that  he  had ;  they  also 
found  that  D.  acted  under  the  de- 
fendant's authority  in  instituting  the 
proceedings;  and  the  learned  Judge 
having  expressed  his  opinion  that 
there  was  an  absence  of  reasonable 
and  probable  cause — Held,  that  he 
was  correct  in  so  deciding,  and  that, 
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independently  of  the  permission  given 
by  D.,  there  was  no  reasonable  or 
probable  cause  for  instituting  the  pro- 
ceedings.    MichellY,  Williams,    205 

MANOR. 

Grant  of  reputed  Manor,  what  passes 
by, 
A  grant  of  a  reputed  manor  will 
not  pass  a  freehold  interest  in  the 
waste  within  the  ambit  of  the  manor, 
nor  in  any  specific  tenement  of  the 
p:rantor.  Doe  d.  Clayton  v.  JVil- 
Hams,  803 

MASTER  AND  SERVANT. 
Discharge  of  Servant  for  Disobedience, 

To  an  action  against  the  defend- 
ants, proprietors  of  a  cotton  manufac- 
tory, for  refusing  to  employ  the  plain- 
tiff as  manager  pursuant  to  agreement, 
and  discharging  him  from  their  ser- 
vice before  the  period  mentioned  in 
the  agreement,  the  defendants  plead- 
ed that  the  plaintiff  so  wrongfully, 
disobediently,  and  unskilfully  con- 
ducted himself  as  such  manager,  that 
they,  the  defendants,  suffered  and  sus- 
tained great  loss,  to  wit,  to  the  amount 
of  £1000,  &c.:--Held,  that,  in  order 
to  support  such  a  plea,  it  was  necessary 
to  shew  not  only  disobedience,  but 
such  disobedience  as  occasioned  a  loss; 
and,  there  being  no  evidence  of  any 
loss,  that  the  plea  was  not  supported. 

Where  there  has  been  disobedience, 
or  an  act  of  misconduct  by  a  servant, 
known  to  the  master  at  the  time  he 
discharges  him,  although  the  master 
does  not  mention  that  as  the  precise 
ground  of  discharge,  he  may  after- 
wards, by  shewing  that  the  fact  ex- 
isted, and  that  he  knew  it,  justify  such 
discharge;  but  semble,  that  it  is  other- 
wise where  the  act  of  misconduct  was 
not  known  to  the  master  at  the  time 
of  the  discharge,  as  it  could  not  then 
be  the  cause  of  it.    Cussons  v.  Skinner, 
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MIDDLESEX  COUNTY  COURT 
ACT. 

(1).  To  what  Cases  applicable. 

The  Middlesex  County  Court  Act 
(23  Geo.  2,  c.  33)  does  not  apply  to 
cases  where  the  cause  of  action  arises 
within  the  city  and  liberty  of  West- 
minster. 

The  19th  section  of  the  23  Geo.  2, 
c.  33,  provides,  that,  in  case  any  action 
of  debt,  &c.  shall  be  brought  in  the 
Courts  of  Record  at  Westminster,  and 
the  defendant  shall  reside  in  Middle- 
sex, &c.,  and  a  verdict  shall  be  found 
for  less  than  40^.,  no  costs  shall  be 
awarded  to  the  plaintiff,  but  the  de- 
fendant shall  be  entitled  to  double 
costs: — Qtuere,  whether  that  section 
applies  to  a  verdict  on  a  plea  collate- 
ral to  the  merits  of  the  action,  as  a 
plea  puis  darrein  continuance  of  a  re- 
lease to  a  joint  contractor  with  the 
defendants.      Todd  v.  Emly,         6 1 0 


(2).  Suggestion  under,  traversable. 

A  suggestion  under  the  Middlesex 
County  Court  Act,  (23  Geo.  2,  c.  33, 
s.  19),  to  deprive  the  plaintiff  of  costs, 
and  allow  the  defendant  double  costs, 
on  the  ground  that  the  plaintiff  has 
recovered  less  than  40«.  damages,  and 
that  the  defendant  was  an  inhabitant 
of  and  resident  in  Middlesex,  and  lia- 
ble to  be  summoned  to  the  county 
court,  is  traversable;  and  that,  not- 
withstanding the  plaintiff  has  previ- 
ously shewn  cause  against  a  rule  to 
enter  the  suggestion. 

If  the  defendant  succeeds,  he  will 
be  entitled  to  the  costs  of  that  tra- 
verse. 

A  rule  having  been  made  absolute 
for  the  plaintiff  to  bring  in  the  postea, 
so  that  the  defendant  might  enter  the 
suggestion  thereon,  the  plaintiff  him- 
self entered  the  suggestion  on  the  roll 
in  a  traversable  form,  and  added  a 
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traverse: — Heldy  that  this  was  irre- 
gular. 

Where  the  right  of  a  party  to  any 
costs  depends  upon  a  fact,  the  deter- 
mination of  which  is  not  hy  the  sta- 
tute law  vested  in  the  Court,  and  which 
must  be  stated  on  the  record  to  justify 
the  award  of  costs  contrary  to  the 
usual  course,  the  fact  is  traversable, 
and  may  be  tried  by  a  jury.  IVatson 
V.  Quilter,  7G0 

MORTGAGE. 

See  Stamp,  (3). 

Vendor  and  Purchaser. 

MUNICIPAL  CORPORATION 
ACTS. 

(1).  Retrospective  Operation  o/5^6 
Viet.  c.  104. 
The  sUtute  5  &  6  Vict.  c.  104,  s. 
1,  enacts,  that,  from  and  after  the 
passing  of  the  act,  the  word  "  con- 
tract" in  s.  28  of  5  &  6  Will.  4,  c. 
76,  shall  not  extend  or  be  construed 
to  extend  to  any  lease,  &c.: — Held^ 
that  such  enactment  did  not  alter  the 
construction  to  be  put  upon  the  pre- 
vious act,  so  far  as  it  related  to  any 
action  commenced  before  the  1 0th  Au- 
gust, 1842,  when  the  latter  act  passed. 
Simpson  v.  Ready,  344 

(2).  Regulation  of  charitable 
Trusts  by. 

A  testator,  by  his  will,  dated  in 
158G,  devised  the  manor  of  C,  and 
all  his  lands  in  C,  to  trustees,  for  the 
founding,  by  the  mayor  and  aldermen 
of  Bristol,  of  an  hospital  for  the  edu- 
cation of  poor  infants  and  orphans, 
and  that  they  should  be  for  ever  the 
governors,  &c.  of  the  same.  Queen 
Elizabeth  by  charter  ordained,  that 
the  said  mayor  and  common  council, 
and  their  successors,  should  be  called 
"  The  Governors  of  the  Hospital  of 
Queen  Elisabeth  of  Bristol,"  and 
should  have  the  government  of  all  the 


said  orphans,  &c.,  and  of  all  the  lands, 
tenements,  &c.,  and  should  be  a  body 
corporate  and  politic  of  itself,  for  ever, 
capable  of  holding  lands,  &c.  The 
hospital  and  lands  continued  vested  in 
the  mayor  and  common  council  down 
to  the  passing  of  the  Municipal  Cor- 
poration Act,  (5  &  6  Will.  4,  c.  76). 
By  the  71st  section  of  that  act  it  is 
enacted,  that,  in  every  borough  in 
which  the  body  corporate  shall  stand 
seised  of  any  estate  or  interest  of  any 
hereditaments  in  trust  for  charitable 
uses  or  trusts,  all  the  estate,  right, 
interest,  and  title,  and  all  the  powers 
of  such  body  corporate,  in  respect  of 
the  said  uses  and  trusts,  shall  continue 
in  the  persons  who,  at  the  time  of 
the  passing  of  the  act,  were  such 
trustees  as  aforesaid,  until  the  1st  of 
August,  1836,  or  until  Parliament 
should  otherwise  order,  and  should 
immediately  thereupon  utterly  cease 
and  determine;  provided,  that,  if 
Parliament  should  not  otherwise  direct 
on  or  before  the  1st  of  August,  1836, 
the  Lord  Chancellor  should  make  such 
orders  as  he  should  see  fit  for  the  ad- 
ministration, subject  to  such  charita- 
ble uses  and  trusts  as  aforesaid,  of  such 
trust  estates.  Parliament  having  made 
no  provision  prior  to  that  day,  the 
Lord  Chancellor,  by  an  order  dated 
the  19th  of  October,  appointed  cer- 
tain persons  (being  the  members  of 
the  new  corporation)  to  be  trustees  of 
the  charity  estates  lately  vested  in  the 
corporation  of  Bristol.  An  action  of 
ejectment  having  been  brought  on  de- 
mises by  the  Governors  of  the  hos- 
pital, and  also  by  the  old  and  new 
corporation  of  Bristol,  to  recover 
possession  of  the  charity  estates — 
Held,  first,  that,  notwithstanding 
the  71st  section,  the  legal  estate  re- 
mained, and  had  always  been  vested 
in  the  corporation,  and  that  the 
71st  section  affected  only  the  equi- 
table interest,  or  rather  the  right 
of  administering  the  charitable  funds; 
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and  therefore  that  the  plaintiff  was 
entitled  to  judgment  on  the  demises 
from  the  corporation. 

Secondly,  that  the  meaning  of  the 
71st  section  was,  that  the  estate  and 
interest,  in  respect  of  the  iMe«  and 
trusts  only,  and  not  the  leffal  estate, 
was  to  continue  in  those  in  whom  it 
was  then  vested. 

Qu€sre,  whether  the  71st  section 
applies  to  this  case,  hecause  the  par- 
ties seised  of  the  land  were  not  the 
municipal  body  corporate  of  Bristol, 
but  a  separate  corporation,  viz.  the 
governors  of  the  hospital,  though  the 
natural  members  of  both  bodies  cor- 
porate were  the  same:  but  held,  that 
the  plaintiffs  were  at  all  events  enti- 
tled to  recover  under  the  demise  from 
the  governors  of  the  hospital.  Doe 
d.  Governors  of  Bristol  Hospital  v. 
Norton,  913 

NEW  TBIAL. 

See  Penal  Action. 

Affidavit  on  Motion  for,  when  to  he 
sworn. 

The  Court  refused  to  allow  an  affi- 
davit to  be  read  which  was  sworn  after 
the  first  four  days  of  the  term,  in 
support  of  a  rule  obtained  upon  it  for 
a  new  trial,  although  the  rule  had  in 
fact  been  obtained  after  the  affidavit 
was  sworn,  in  consequence  of  the  mo- 
tions for  new  trials  extending  beyond 
the  four  days.   Williams  v.  Mortimer, 

104 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant,  (3). 

NUISANCE. 

Abatement  of  private  Nuisance — 
Pleading. 

A  party  has  no  right  to  enter  upon 
the  land  of  another  in  order  to  abate 
a  nuisance  of  filth,  without  previous 


notice  or  request  to  the  owner  of  the 
land  to  remove  it,  unless  it  appear 
that  the  latter  was  the  original  wrong- 
doer, by  placing  it  there,  or  that  it 
arises  from  a  default  in  the  perform- 
ance of  some  duty  or  obligation  cast 
upon  him  by  law,  or  that  the  nuisance 
is  immediately  dangerous  to  life  or 
health.     Jones  y  Williams,  176 

OFFICE. 
See  Stamp,  (2). 


OVERSEER. 

See  Churchwarden,  (1). 

Appointment  of  Assistant  Overseer. 

Where  a  party  was  elected  to  be 
assistant  overseer  of  the  poor  of  a 
parish  by  the  vestry,  under  59  Geo.  3, 
c.  12,  s.  7,  and  was  appointed  as- 
sistant, by  the  warrant  of  two  justices, 
to  perform  the  duties  of  overseer,  but 
the  resolution  of  the  vestry  electing 
him  did  not  specify  the  duties  to  be 
performed  by  him: — Held,  that  this 
was  an  appointment  within  the  sta- 
tute; for  though  it  did  not  in  express 
terms,  yet  it  did  by  necessary  impli- 
cation, specify  the  duties  to  be  per- 
formed, as  it  necessarily  implied  that 
the  parishioners,  by  electing  him, 
meant  him  to  be  assistant  overseer  in 
all  respects,  and  to  perform  all  the 
duties  of  an  overseer.  Skingley  r. 
Surridge,  503 

PATENTS  ACT. 

Notice  of  Objections  under. 

To  an  action  for  the  infringement 
of  a  patent,  the  defendant  pleaded; 
1.  That  the  patentee  was  not  the  true 
and  first  inventor;  2.  That  the  in- 
vention was  not,  when  the  letters  pa- 
tent were  granted,  a  new  invention; 
3,  That  the  report  of  the  Judicial 
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(Committee  of  the  Privy  CoancS,  and 
the  letters  patent  thereupon,  were 
procored  by  fraud,  covin,  and  misre- 
presentation:— Held,  first,  that  the 
notice  of  objections  delivered  under  5 
&  6  Will.  4,  c.  83,  s.  5,  need  not 
state  who  the  first  inventor  was,  or 
under  what  circumstances  the  inven- 
tion had  been  previously  used. 

Secondly,  that,  if  the  defendant  ob- 
jects tbat  the  patent  is  not  new,  he 
should  specify  whether  he  objects  to 
the  patent  generally  on  that  ground, 
or  to  part  only,  and,  if  so,  to  what 
part. 

Thirdly,  that  the  notice  ought  to 
state  the  species  of  fraud,  covin,  and 
misrepresentation  by  which  the  patent 
was  procured  on  which  he  intends  to 
rely.     BumcU  v.  Ledsam,  647 

PENAL  ACTION. 

New  Trial  in,  after  Verdict  for 
Defendant, 

The  Court  has  authority  to,  and 
will,  grant  a  new  trial  in  a  penal  ac- 
tion, though  the  verdict  be  for  the 
defendant,  where  they  are  satisfied 
that  the  verdict  is  in  contravention  of 
law,  whether  the  error  has  arisen 
fix)m  the  misdirection  of  the  Judge, 
or  from  a  misapprehension  of  the  law 
by  the  jurv,  or  from  a  desire  on  their 
part  to  toke  the  exposition  of  the  law 
into  their  own  hands.  ^^^^''^J^' 
General  v.  Rogers,  o70 

PLEADING. 
See  Bankruptcy,  IL  (2),   1,  3; 

Bills  and  Notes,  v.,  vii. 

Goods  sold  and  delivered. 

Insurance. 

Joint  Stock  Banking  Co., 

(2). 
Libel. 

Scire  Facias,  II.  (2). 
Tender. 


I.  Declaration^ 

(1).  AdmiMion  of  Payments  in,  Eject 
of. 
In  debt,  the  plaintiff  demanded  the 
sum  of  10/.  18«.;  the  declaration  then 
alleged,  that  the  defendant  was  indebt- 
ed to  the  plaintiff  in  £100  for  work 
and  labour,  &c.,  and  in  £100  on  an 
account  stated;  and  averred,  that, 
although  the  defendant  had  paid 
89/.  2s.,  parcel  of  the  said  monies,  yet 
he  had  not  paid  the  residue,  amount- 
ing to  the  sum  of  lOZ.  ISs.  above 
demanded  : — Held,  that,  on  nun- 
quam  indebitatus  pleaded  to  this  de- 
claration, the  plaintiff  was  bound, 
in  order  to  recover,  to  prove  a  debt 
exceeding  the  sum  of  89/.  2s.  Price 
V.  Rees,  576 

(2).  Variance  in  Statement  of  Con' 
tract, 

1.  Assumpsit.  The  declaration  al- 
leged, that,  in  consideration  that  the 
plaintiff  would  buy  of  the  defendant 
a  horse,  at  and  for  a  "certain  price 
or  sum,  to  wit,  the  sum  of  56/.  16*.," 
the  defendant  promised  that  the  horse 
was  sound.  Breach,  that  he  was  un- 
sound. Plea,  non  assumpsit,  and  a 
traverse  of  the  unsoundness.  At  the 
trial,  it  was  proved  that  the  plaintiff, 
who  was  a  tailor,  agreed  to  give  the 
defendant  for  the  horse  £55,  and  a 
new  pair  of  breeches,  value  1  /.  1 6«. :  — 
Held,  that  there  was  no  variance. 
Saxty  V.  JVilkin,   '  622 

2.  Assumpsit.  The  declaration  al- 
leged, that  the  plaintiff  had  recovered 
against  one  R.  S.  the  sum  of  3007/. 
12*.,  and  sued  out  a  ca.  sa.,  directed 
to  the  sheriff  of  Middlesex,  indorsed 
to  levy  2611/.  7s.  3d.  and  interest  on 
£2578,  besides  sheriff's  poundage, 
officer's  fees,  &c.,  by  virtue  of  which 
writ  the  said  sheriff  duly  took  and  ar- 
rested the  said  R.  S.  by  his  body,  and 
then  had  and  kept  and  detained  him 
in  custody  under  and  by  virtue  of  such 
writ,  and  by  execution  of  the  same; 
and  thereupon,  and  whilst  the  said  R. 
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S.  was  so  in  custody,  to  wit,  on  &c., 
in  consideration  that  the  plaintiff  would 
procure  the  release  of  the  said  R.  S. 
from  and  out  of  the  said  custody  un- 
der the  saidwrit,  on  payment  of  pound- 
age and  officer's  fees,  he,  the  defend- 
ant, promised  the  plaintiff  to  pay  him 
the  sum  of  £500,  part  of  the  said  da- 
mages and  interest,  within  one  month, 
and  to  give  a  hond  for  payment  of  the 
remainder  of  the  debt,  interest,  and 
costs  in  five  years.  The  following 
agreement,  intitled  in  an  action  be- 
tween R*  B.  plaintiff,  and  R.  S.  de- 
fendant, and  signed  by  the  present 
defendant,  was  given  in  evidence: — 
**  In  consideration  of  your  having  re- 
leased the  above-named  defendant  from 
custody,  I  hereby  engage,  within  one 
month  from  this  date,  to  pay  you,'' 
&c.  (as  stated  in  the  declaration). 
This  memorandum  was  addressed  to 
the  plaintiff,  and  was  then  accepted  by 
him,  and  he,  at  the  same  time,  gave 
an  order  for  the  discharge  of  R.  S., 
"on  payment  of  sheriff's  poundage 
and  officer's  fees,  judgment  having 
been  satisfied,"  and  the  poundage  and 
fees  were  then  paid  by  the  defendant. 
The  sheriff's  officer  then  stated,  that 
R.  S.  was  free  as  to  that  action,  but, 
there  being  two  detainers  lodged 
against  him,  R.  S.  was  detained  in 
custody  at  the  suit  of  other  parties. 
The  ca.  sa.  was  irregular,  it  having 
been  issued  into  Middlesex,  without 
any  previous  ca.  sa.  into  Kent,  where 
the  venue  was  laid: — Held,  first,  that 
the  agreement  to  release  R.  S.  was 
both  prospective  and  conditional,  and 
therefore  that  the  contract  was  proved 
as  laid. 

Secondly,  that  the  contract  was  not 
within  the  Statute  of  Frauds,  29  Car. 
2,  c.  3,  s.  4,  and  therefore  did  not 
require  to  be  in  writing;  but,  had  it 
been  within  the  statute,  gucere,  whe- 
ther there  was  a  sufficient  memoran- 
dum in  writing  to  satisfy  it. 

Thirdly,  that  the  allegation  in  the 


declaration,  that  the  sheriff  dul^  ar- 
rested R.  S.,  did  not  mean  that  11.  S, 
was  in  custody,  so  that  he  could  not 
be  discharged  without  the  defendant's 
consent,  but  that  the  sheriff  had  duly 
acted  under  the  writ,  so  as  not  to  be- 
come a  trespasser,  and  therefore  that 
the  allegation  was  proved.  Butcher 
V.  Steuarty  857 

(3).  Averment  of  reasonable  Time, 
when  necessary  or  material, 

1 .  Assumpsit. — ^The  declaration  al- 
leged, that  the  plaintiff  being  pos- 
sessed of  a  bill  of  exchange  drawn 
by  one  S.  E.  upon  and  accepted  by 
J.  S.,  payable  to  S.  E.'s  order,  for 
^00,  and  by  him  indorsed  to  G.  E., 
who  indorsed  it  in  blank,  and  a  fiat  in 
bankruptcy  having  issued  against  S.  E., 
by  a  certain  agreement  between  the 
plaintiff  and  defendant,  the  defendant 
bought  of  the  plaintiff,  and  the  plain- 
tiff bargained  and  sold  to  the  defend- 
ant, the  said  bill  of  exchange  for 
^200,  and  it  was  agreed  between  the 
plaintiff  and  defendant,  that,  upon 
G.  E.  handing  over  to  the  plaintiff 
the  sum  of  £200,  the  said  bill  should 
be  delivered  over  to  him.  The  de- 
claration then  alleged  mutual  pro- 
mises, and  the  plaintiff's  readiness  to 
perform  the  agreement,  and  deliver 
the  bill  to  the  defendant  or  G.  E.,  and 
averred,  that,  although  the  defendant 
did  pay  £50,  parcel  of  the  £200,  yet 
he  had  not,  although  often  requested, 
paid  the  residue  thereof:  — Held^  that 
the  declaration  was  bad  on  general  de- 
murrer, for  not  averring  that  a  rea- 
sonable time  had  elapsed  since  the 
making  of  the  agreement.  Stavart 
r,  Eastwood,  197 

2.  The  defendants,  overseers  of  the 
township  of  B.,  agreed  with  the  plain- 
tiff and  several  other  persons,  who 
had  given  notices  of  appeal  against  a 
poor-rate  made  for  the  township,  that 
all  matters  in  difference  between  the 
defendants,  as  such  overseers,  and  the 
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plaintiff  and  the  other  appellants, 
should  be  referred  to  the  decision  of 
two  persons  named;  and  that  the  costs 
of  the  plaintiff  and  the  other  appel- 
lants, incurred  by  them  in  relation  to 
the  appeals,  up  to  the  time  of  the 
agreement,  should  be  taxed  and  paid 
by  the  overieeno/the  said  township. 
A  declaration  in  assumpsit  against 
the  defendants,  for  nonpayment  of 
such  costs,  alleged  that  they  were 
taxed  in  a  reasonable  time  after  the 
making  of  the  agreement,  of  which 
the  defendants  hiul  notice,  and  were 
requested  to  pay  the  amount,  but  that 
they  had  not  paid  it,  and  it  still  re- 
mained unpaid  to  the  plaintiff.    The 
defendants  pleaded,  that  the  costs 
were  not  taxed  in  a  reasonable  time 
after  the  making  of  the  agreement; 
on  which  traverse  an  issue  was  joined, 
and  found  for  the  defendants: — Held^ 
that  the  question,  whether  such  rea- 
sonable time  had  elapsed,  was  a  ques- 
tion for  the  decision  of  the  jury,  and 
not  of  the  Judge, 

Held,  also,  on  motion  for  judgment 
for  the  plaintiff  non  obstante  vere- 
dicto, that,  if  the  meaning  of  the 
agreement  was  that  the  defendants 
should  pay  the  costs  when  taxed,  the 
traverse  was  a  material  one,  because 
it  was  reasonable  that  they  should 
have  the  means  of  paying  out  of  the 
parochial  funds  while  they  remained 
in  office. 

Sendile,  also,  (per  Lord  Jbinffer, 
C.  B.),  that,  if  the  agreement  was  to 
be  construed  as  a  guarantie  that  the 
overseers  for  the  time  being  should 
pay,  the  dwlaration  was  bad  for  not 
averring  a  demand  upon,  and  nonpay- 
ment by,  the  overseers  for  the  time 
being.    Burton-^,  Griffiths^        817 

(4).  Averment  of  Readiness  and  Wil- 
lingness, when  necessary. 
A  count  in  assumpsit  alleged,  that, 
in  consideration  that  the  plaintiff,  at 
the  defendant's  request,  would  pur- 
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chase  certain  shares  in  a  foreign  un- 
dertaking, called  the  Bank  of  Belgium, 
at  a  stated  price  per  share,  the  de- 
fendant promised  the  plaintiff  that  he 
would,  upon  request,  accept  the  shares 
and  pay  for  them.     The  count  then 
averred,   that  the    plaintiff,   relying 
upon  the  defendant's  promise,   did 
afterwards,  to  wit,  on  &c.,  purchase 
the  said  shares  at  the  said  price,  ne- 
vertheless the  defendant  did  not  nor 
would  accept  them,  or  pay  for  them 
the  money  for  which  the  plaintiff  had 
so  purchased  the  same,  although  often 
requested  so  to  do  by  the  phdntiff, 
and  thereby  the  plaintiff  was  obliged 
to  pay  to  F.,  the  person  from  whom 
he  purchased  the  shares,  the  money 
he  was  liable  to  pay  him  by  reason  of 
such  purchase. 

Semble,  that,  whether  the  count  im- 
ported that  the  plaintiff  was  to  pur- 
chase the  shares  from  F.,  and  after- 
wards sell  them  to  the  defendant,  or 
that  he  was  to  purchase  them  from  F. 
as  agent  for  the  defendant,  it  was  bad 
in  substance,  for  want  of  an  allegation 
of  readiness  and  willingness,  either  in 
the  plaintiff  or  in  F.,  to  deliver  them 
to  the  defendant.     Hannuic  v.  Gold- 

(5).    Jllegation  of  Consideration  in 
Assumpsit, 

In  an  action  of  assumpsit,  the  de- 
claration stated,  that  disputes  and 
controversies  were  pendme  between 
the  plaintiff  and  the  defendant,  as  to 
whether  or  not  the  defendant  was  in- 
debted to  the  plaintiff,  in,  to  wit,  the 
sum  of  173/.  2*.  3(f.,  for  money  lent 
to  and  paid  for  the  defendant  by  the 
plaintiff;  and  thereupon,  in  consider- 
ation that  the  plaintiff  would  then 
promise  the  defendant  not  to  sue  him 
at  any  time  for  the  recovery  of  the 
said  sum  so  in  dispute  between  them, 
and  would  accept  from  the  defendant 
the  sum  of  £100  in  ftdl  satisfaction 
and  dischaige  of  the  same,  the  defend- 
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ant  promised  the  plaintiff  to  pay  him 
the  snm  of  £100  within  a  reasonable 
time: — Held,  that  the  declaration  was 
bad,  as  not  shewing  a  sufficient  con- 
sideration for  the  promise;  there  being 
no  allegation  of  any  debt  being]  due, 
but  merely  that  a  dispute  and  contro- 
Tersy  existed  respecting  it.  Edwards 
T.  Bought  641 


(6).  Statement  of  several  Considera" 
turns  in  one  Count. 

A  count  for  £50,  for  goods  sold 
and  for  money  lent,  is  only  one  count, 
stating  two  considerations.  Morse  v. 
James,  831 


(7).  In  Covenant — Condition  prece- 
dent. 

Covenant.  The  declaration  stated, 
thaty  by  indenture,  the  plaintiff  de- 
mised a  dwelling-house  and  premises 
to  the  defendant,  and  the  defendant 
thereby  covenanted  that  he  would  ex- 
pend £100  in  substantial  improve- 
ments of  and  additions  to  the  dwelling- 
house,  under  the  direction  and  with 
the  approbation  of  some  competent 
surveyor,  to  be  named  by  and  on  the 
part  of  the  plaintiff.  Breach,  that  the 
defendant  did  not  expend  £100  on 
substantial  improvements  and  addi- 
tions to  the  said  dwelling-house,  undier 
the  direction  or  with  the  approbation 
of  a  competent  surveyor,  to  be  named 
by  and  on  the  part  of  the  plaintiff, 
but  neglected  and  refused  so  to  do, 
although  the  plaintiff  was  always 
ready  and  willing  to  appoint  a  com- 
petent surveyor  to  approve  of  such 
substantial  improvements  and  addi- 
tions:— Held,  that  the  breach  was 
bad,  for  that  the  appointment  of  a 
surveyor  was  a  condition  precedent  to 
the  defendant's  liability  to  expend  the 
£100.     Coombe  v.  Greene,  480 


II.  Pleas  in  Abatement. 

Of  Nonjoinder  of  Co-Assignee,  State- 
ment of  Title  in. 

To  a  declaration  in  covenant,  by 
the  executors  of  lessor  against  the 
assignee  of  the  lessee,  the  defendant 
pleaded  in  abatement,  that  the  estate, 
&c.  of  the  lessee  vested  by  assign- 
ment in  the  defendants  jointly  with 
B.,  who  became,  and  from  thence  un- 
til &c.  continued  to  be,  such  assig- 
nee, jointly  liable  with  the  defendants 
to  perform  the  covenants,  and  that  the 
breaches  of  covenant  were  committed 
by  the  defendants  jointly  with  the  said 
B.: — Held,  bad  on  demurrer,  for  not 
stating  the  mode  in  which  B.  became 
assignee  jointly  with  the  defendant. 
Heap  V.  lAvingston,  896 

III.    Fleas  in  Bar. 
( 1 ) .    What  must  be  specially  pleaded. 

Assumpsit  on  a  guarantie,  de- 
scribed in  the  declaration  as  a  ''  gua- 
rantie or  agreement  in  writing:*'  plea, 
non  assumpsit:  — Held,  that  it  was  not 
a  defence  under  the  plea  of  non  as- 
sumpsit, that,  subsequently  to  the  exe- 
cution of  the  agreement,  and  whilst  it 
was  in  the  possession  of  the  plaintiff, 
a  seal  was  affixed  to  the  defendant's 
signature,  so  as  to  make  the  instru- 
ment purport  to  be  a  deed,  but  that 
such  defence  ought  to  be  pleaded  spe- 
cially.    Davidson  v.  Cooper,         778 


(2).  When  bad  as  amounting  to  Non 
assumpsit. 

I .  A  defendant  is  not  at  liberty  to 
traverse  any  single  material  fact,  which 
would  be  included  in  the  general  issue. 

The  plea  of  non  assumpsit  puts  in 
issue  the  consideration  for  the  pro- 
mise, as  well  as  the  promise  itself. 
Sutherland  y.  Pratt,  296 
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2.  Where  a  plea  qualifies  the  con- 
tract stated  in  the  declaration,  and  in- 
troduces a  new  stipulation  into  it,  it 
is  had  as  amounting  to  the  general 
issue,  although  in  truth  it  onlj  sets 
out  what  was  the  actual  agreement 
between  the  parties.  Na^h  t.  Breeze, 

352 

3.  To  a  count  in  assumpsit,  for  not 
accepting  and  paying  for  shares  in  a 
foreign  undertaking,  the  defendant 
pleaded — 1.  That  the  contract  was 
made  in  France,  the  plaintiff  and  de- 
fendant residing  therein;  that,  bj 
the  law  of  France,  a  person  who  has 
neither  the  property,  nor  the  actual 
nor  constructive  possession  of  a  thing, 
cannot  sell  it;  and  that  the  said 
shares  were,  at  the  time  when  &c.,  the 
property  of  P.,  held  by  him  in  his 
own  right,  and  not  the  property,  nor 
in  the  actual  nor  constructiye  posses- 
sion, of  the  pkintiff.  2.  That  the 
contract  was  made  in  France,  &c. ; 
that,  by  the  law  of  France,  all  wagers 
are  void ;  and  that  the  contract  was 
made  by  the  plaintiff  and  defendant 
as  in  the  declaration  stated,  for  the 
purpose  of  evading  the  law  of  France, 
and  to  give  it  the  colour  of  a  bon& 
fide  and  legal  transaction,  whereas,  in 
fact,  it  was  a  wager  made  on  the  price 
of  certain  public  securities  on  a  future 
day  : — Held,  on  special  demurrer, 
that  these  pleas  were  bad,  as  amount- 
ing to  the  general  issue.  Hannuie  y. 
GoUner,  849 

(3).  Not  guilty  in  Case,  what  in  iuue 
under. 

In  case  by  assignees  of  C,  a  bank- 
rupt, the  declaration  stated,  that,  be- 
fore the  bankruptcy,  C.  executed  to 
the  defendant  a  warrant  of  attorney, 
subject  to  a  defeasance,  stating  that 
it  was  given  to  secure  the  payment  to 
the  defendant  of  a  certain  sum,  to  wit, 
23/.  17«.,  balance  of  account,  and  of 
any  other  sums  which  the  defendant 
might  be  called  upon  to  pay  under  any 


guarantie  &c.,  for C. ;  and  alleged,  that, 
flJthough,  at  the  time  of  executing  the 
warrant  of  attorney,  the  defendant 
had  not  entered  into  any  guarantie 
&c.  for  C,  nor  ever  became  liable  to 
pay  any  sum  of  money  on  his  behalf, 
and  although,  at  the  time  of  executing 
the  warrant  of  attorney,  a  small  sum 
of  money,  to  wit,  the  sum  of  money 
as  aforesaid,  and  no  more,  was  due 
from  C.  to  the  defendant  on  the  war- 
rant of  attorney  and  defeazance,  and 
it  was  the  defendant's  duty  to  issue 
execution  for  that  sum  only,  being 
such  balance  as  aforesaid,  with  inte- 
rest, &c.,  and  no  more;  yet  the  de- 
fendant wrongfully  caused  |i  writ  of 
fi.  fa.  to  be  issued,  founded  upon  the 
judgment  entered  up  on  the  said  war- 
rant of  attorney,  indorsed  to  levy 
103/.  10«.  for  debt,  costs,  &c.,  under 
which  the  goods  of  C,  of  value  suffi- 
cient to  satisfy  that  sum,  were  seized 
and  sold  before  the  bankruptcy,  and 
thereby  wholly  lost  to  the  plaintiffs  as 
assignees.  To  this  declaration  the 
defendant  pleaded  not  guilty,  and  that, 
after  the  time  of  executing  the  war- 
rant of  attorney,  and  before  the  exe- 
cution, a  large  sum  of  money,  to  wit, 
£100,  was  due  from  C.  to  the  defend- 
ant upon  the  warrant  of  attorney  and 
defeazance,  in  addition  to  the  said 
balance  of  account  in  the  declaration 
mentioned,  on  which  issues  were 
joined: — Held,  that,  on  these  plead- 
ings, it  was  incumbent  on  the  plain- 
tiffs, in  order  to  recover  in  the  action, 
to  prove  that  no  more  was  due  to  the 
defendant  than  23/.  17 s,,  the  balance 
of  account  mentioned  in  the  declar- 
ation.    0<mgh  T.  Cribh,  497 

{A).  I99wible  Pleae. 

Where,  in  assumpsit  for  premiums 
of  insurance,  monies  paid,  and  money 
due  on  an  account  stated,  the  defend- 
ant, being  under  terms  of  pleading 
issuably,  pleaded  as  a  set-off,  that  the 
R  R  R  2 
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plaintiffs  were  indebted  to  him  in  the 
sum  of  £1500  for  a  total  loss  on  a 
policy  of  assurance  for  freight;  and 
the  plaintiff  signed  interlocutory  judg- 
ment, on  the  ground  that  the  plea 
was  not  issuable;  the  Court  set  aside 
the  judgment  witho.t  costs,  in  order 
that  the  question  as  to  the  sufficiency 
of  the  plea  might  be  argued  on  de- 
murrer. 

Qiuere,  whether  unliquidated  losses 
on  a  policy  of  assurance  can  be  made 
the  subject  of  set-off: — Sembie,  that 
they  cannot.     Thomson  v.  Redman^ 

487 

(5).  Averment  of  tout  Temps  prUt^ 
"  when  necessary. 

To  a  oonnt  for  money  had  and  re- 
ceived, the  defendant  pleaded,  that, 
after  the  making  of  the  promise,  to 
wit,  on  &c.,  the  plaintiff  requested 
him  to  send  the  said  sum  of  money 
to  him  by  post,  and  that  he  did  so:  — 
Held  bad  on  special  demurrer,  for 
want  of  an  averment,  either  that  there 
was  no  prior  request  to  pay,  or  that 
the  defendant  was  always  ready  to 
pay.     Kington  t.  Kington^  233 

(6).  Recital  of  Title  of  Statute. 

In  reciting  a  statute  in  pleading, 
the  whole  of  its  title  must  be  stated, 
though  it  comprise  several  other  sub- 
ject-matters besides  that  to  which  the 
pleading  relates.      Beck  v.  Beverly^ 

845 

(7).  Plea  Puis  Darrein  Continuance^ 
Form  of 

To  an  action  for  goods  sold,  the  de- 
fendant pleaded  puis  darrein  continu- 
ance, that  the  plaintiffs  had  become 
bankrupts,  and  that  afterwards  an 
official  assignee  was  appointed;  and 
further,  that,  after  the  last  pleading 
in  the  cause,  and  within  eight  days 
now  last  past,  the  other  assignees 
were  duly  chosen  by  the  creditors:  — 


Held  bad,  for  not  shewing  that  the 
official  assignee  was  appointed  after 
the  least  pleading,  and  within  eight 
days  before  the  plea.     Dunn  v.  Hill, 

470 

(8).  Nul  Tiel  Record— Variance. 

In  an  action  of  debt  on  a  judgment 
brought  against  L.  B.  and  E.,  his  wife, 
the  declaration  alleged  that  the  plain- 
tiff, on&c,  recovered  judgment  against 
the  said  E.  by  the  name  of  E.  R.,  in 
an  action  on  promises,  which  pro- 
mises were  made  by  her  the  said  E. 
whilst  she  was  sole  and  unmarried. 
Plea,  nul  tiel  record.  On  the  judg- 
ment being  produced  in  Court,  it  ap- 
peared to  have  been  recovered  against 
E.  R.  and  others: — Held,  this  having 
been  objected  to  on  the  ground  of  va- 
riance, that  such  objection  was  inva- 
lid; and  that  the  objection,  if  an^, 
should  have  been  taken  by  plea  m 
abatement.     Cocks  y.  Brewer,         51 

(9).  Plea  of  Release,  when  set  aside. 

An  action  having  been  brought 
against  the  defendant  for  illegally  pledg- 
ing certain  quantities  of  tobacco,  and 
the  defendant  having  pleaded  a  release 
given  to  him  by  one  of  the  parties  in- 
terested in  the  tobacco,  the  Court  re- 
fused to  set  aside  the  plea,  the  releasor 
having  an  immediate  interest  in  the 
money  sought  to  be  recovered,  and  no 
fraud  being  shewn.  Quare,  whether 
a  Court  of  equity  would  under  such 
circumstances  set  the  release  aside. 
A  Court  of  law  has  no  jurisdiction  to 
set  aside  a  release  which  is  good  in 
law,  but  in  the  exercise  of  its  equit« 
able  jurisdiction  it  may  interfere  to 
prevent  a  defendant  from  pleading  a 
release,  where  it  would  be  a  manifest 
fraud  on  a  third  party  seeking  to  en- 
force a  demand  against  the  defendant, 
and  where  the  defendant  himself  is  a 
party  to  the  fraud.  Phillips  v.  Clagett, 

84 
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(10).  Foreign  Judgment  —  Estoppel 
— LiabUity  of  Member  of  Foreign 
Company  for  Injury  on  High  Seas, 

To  a  declaration  in  case  for  an  in- 
jury done  to  the  plaintiffs'  ship  on 
the  high  seas  by  a  ship  of  the  defend- 
ant, then  being  nnder  the  care,  direc- 
tion, and  management  of  certain  ma- 
riners and  servants  of  the  defendant, 
by  their  negligence,  the  defendant 
pleaded  as  follows: — That  the  ship, 
in  the  declaration  secondly  mentioned, 
ran  foul  of  the  plaintiffs'  ship  on  a 
certain  part  of  the  high  seas,  situate 
between  the  kingdoms  of  England  and 
France,  and  out  of  the  British  domi- 
nions; that  at  that  time  the  defend- 
ant was,  and  still  is,  a  subject  of  the 
King  of  the  French,  and  was  a  holder 
and  proprietor  of  shares  in,  and  act- 
ing director  of,  a  society  or  company 
established  in  France,  by  royal  ordi« 
nance,  according  to  the  laws  of  that 
kingdom,  by  the  name  of  &c.;  and 
that,  at  the  time  of  the  collision, 
the  said  Company,  then  and  from 
thence  hitherto  being  subjects  of  the 
King  of  the  French,  were  the  owners 
of  the  said  ship,  and  by  their  mariners 
and  servants  were  then  navigating  the 
same  as  subjects  of  the  King  of  the 
French,  for  certain  objects  for  which 
the  said  Company  was  established, 
and  upon  that  part  of  the  high  seas 
before  mentioned,  and  the  said  Com- 
pany did  then  and  there,  by  their  ma- 
riners and  servants,  commit  the  griev- 
ances in  the  declaration  mentioned; 
and  that  the  defendant  never  was  pos- 
sessed of  or  interested  in  the  said 
ship  otherwise  than  as  such  holder  and 
proprietor  of  shares;  and  that,  by  the 
law  of  France,  the  defendant  was  not, 
at  the  time  of  the  committing  of  the 
grievances,  or  from  thence  hitherto, 
responsible  for  or  liable  to  be  sued  or 
impleaded  individually^  or  in  his  own 
name  or  person,  in  respect  of  the 
causes  of  action  in  the  declaration 


mentioned,  but  the  said  Company 
alone,  by  their  said  style  or  title,  or 
the  master  or  person  in  command  of 
the  ship  for  the  time  being,  was  re- 
sponsible for  and  liable  to  be  sued  and 
impleaded  for  the  said  causes  of  ac- 
tion; and  that  the  defendant  never 
was  master,  or  in  command  of  the 
said  ship: — Held,  that,  if  this  plea 
was  to  be  construed  as  meaning  to 
aver,  that,  by  the  law  of  France,  the 
defendant  was  not  liable  for  the  acts  of 
the  master,  but  that  a  body  establish- 
ed by  that  law,  and  in  the  nature  of 
an  English  corporation,  were  the  pro- 
prietors of  the  vessel,  and  alone  liable 
for  the  acts  of  the  master,  the  plea 
was  a  good  defence  to  the  action :  but 
if  the  plea  meant  only,  that  in  the 
French  courts  the  mode  of  proceeding 
would  be  to  sue  the  defendant  jointly 
with  the  other  shareholders  of  the 
Company,  under  the  name  of  their 
association,  the  plea  was  bad.  The 
Court  were  divided  in  opinion  which 
was  the  proper  construction  of  the 
plea;  Lord  Abinger,  C.  B.,  and  Al- 
derson,  B.,  adopting  the  latter  con- 
struction; and  Parley  B.,  and  Gur- 
ney,  B.,  the  former. 

The  defendant  pleaded  also  (after 
the  same  averments  as  to  the  place  of 
the  injury,  the  defendant's  being  a 
subject  of  France,  and  a  member  of 
the  Company,  &c.)  that  the  Company, 
for  the  recovery  of  the  damages  sus- 
tained by  them' by  the  negligence  and 
mismanagement  of  the  plaintiffs  of 
their  said  ship,  sued  and  prosecuted, 
according  to  the  law  of  France,  a  writ 
of  summons  to  the  plaintiffs,  whereby 
they  where  required  to  appear  before 
the  Court  of  the  Commercial  Tribu- 
nal of  Havre  on  a  certain  day,  in  or- 
der that  the  said  Court  might  inquire 
whether,  on  the  day  in  the  declaration 
mentioned,  the  said  ship  of  the  plain- 
tiffs did,  by  the  negligence  and  mis- 
management of  their  officers  or  crew, 
I  run  on  board  of  the  said  ship  of  the 
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Company,  whereby  she  was  sank,  and 
to  hear  themselTes  condemned  in  per- 
son and  goods,  &c.  &c.;  the  said 
Court  having  jurisdiction  over  the  said 
cause  and  the  matters  therein  arising. 
The  plea  proceeded  to  state,  that  the 
plaintiffs  accordingly  appeared  in  the 
Court  at  Havre,  and  defended  them- 
selves against  the  claim  of  the  Com- 
pany, and  insisted  that  the  collision 
proceeded  from  the  negligence  of  the 
servants  of  the  defendant,  as  in  the 
declaration  mentioned;  and  that  the 
Court  adjudged  that  the  plaintiffs' 
ship  did,  by  the  negligence  of  the 
plaintiffs  by  their  officers  and  crew, 
run  on  board  of  and  sink  the  said  ship 
of  the  Company,  and  condemned  the 
plaintiffs  in  damages:  and  alleged, 
that  the  said  several  matters  of  de- 
fence so  insisted  on  by  the  plaintiffs 
in  the  Court  at  Havre,  and  the  griev- 
ances in  the  declaration  mentioned, 
were  the  same  identical  causes  of  de- 
fence and  matters  of  grievance,  and 
that  the  very  identical  question,  whe- 
ther the  defendant,  by  his  mariners 
and  servants,  was  guilty  of  the  griev- 
ance in  the  declaration  mentioned, 
arose  and  became  material  in  the  said 
suit  in  the  said  Court  at  Havre;  and 
being  there  examined  into,  it  was  ad- 
judged by  the  said  Court,  having  ju- 
risdiction in  that  behalf,  that  neither 
the  defendant  nor  the  Company,  by 
his  or  their  mariners  or  servants,  was 
or  were  guilty  thereof.  The  plea  then 
averred,  that,  by  the  law  of  France, 
the  judgment  so  recovered  in  the 
French  Court  was  an  absolute  and 
final  bar  to  any  action  by  the  plaintiffs 
against  the  defendant  in  respect  of 
the  grievances  and  causes  of  action  in 
the  declaration  mentioned: — Held, 
that  the  plea  was  bad  in  form,  for  not 
commencing  and  concluding  by  way 
of  estoppel;  and  in  substance,  for  not 
shewing  that  the  plaintiffs  were  French 
subjects,  or  resident  or  present  in 
France  when  the  suit  at  Havre  was 


commenced,  so  as  that  they  might  be 
bound,  by  reason  of  allegiance,  or  do- 
micile, or  temporary  presence,  by  a  de- 
cision of  the  French  Court. 

Quaere,  whether,  even  with  such 
allegations,  the  plea  would  have  been 
a  bar  to  the  action.  General  Steam 
Namgation  Co.  v.  GuilUm,  b77 

lY.  Replication. 

(1).  JFhen  a  tufficient  Traverse  of 
Plea. 

1.  To  a  declaration  in  debt  by  the 
assignee  of  a  bankrupt,  the  defend- 
ants pleaded,  that,  before  the  fiat,  the 
defendants  discounted  a  bill  of  ex- 
change for  the  bankrupt,  and  then 
lent  and  advanced  and  gave  credit  to 
him  for  a  sum  of  money  exceeding 
the  damages  in  the  declaration  men- 
tioned; proceeding  to  allege  a  set-off. 
Replication,  that  the  defendants  did 
not  lend  or  advance  any  sum  of  money 
to  the  hwaknx^U—Heldy  that  this  tra- 
verse was  not  too  narrow,  as  the  lend- 
ing and  advancing  and  the  giving 
credit  appeared  to  be  all  one  trans- 
action.    AUager  v.  Currie,  14 

2.  To  a  declaration  by  the  payees 
against  the  acceptor  of  a  promissory 
note,  the  defendant  pleaded  that  one 
T.  D.,  the  brother  of  the  defendant, 
then  deceased,  was  in  his  lifetime  in- 
debted to  the  plainti£&  in  a  large  sum 
of  money,  to  wit,  to  the  amount  in 
the  promissory  note  specified;  and 
that,  after  his  death,  and  before  inter- 
ment, one  of  the  plaintiffs,  by  a 
threat,  that,  unless  the  defendant 
would  make  and  deliver  the  note,  the 
plaintiffs  would  prevent  the  funeral 
of  his  brother  from  taking  place,  pro- 
cured the  making  of  the  note  from 
the  defendant,  who  then  made  and 
delivered  the  same  upon  such  threat, 
and  for  no  other  cause  whatever.  The 
plea  also  averred  that  there  never  was 
any  consideration  for  the  making  of 
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the  note,  and  that  the  plaintiffs  al- 
ways held  the  same  without  value. 
Replication,  that  one  of  the  plaintiffs 
did  not  bj  a  threat,  that,  unless  the 
defendant  would  make  and  deliver 
the  note,  the  plaintiffs  would  prevent 
the  funeral  of  the  defendant's  brother 
from  taking  place,  procure  from  the 
defendant  the  note,  in  manner  and 
form  alleged: — Held,  that  the  repli- 
cation was  a  good  answer  to  the 
whole  plea.    Atkinaon  v.  Davies,  236 

(2).  O/prior  Demand,  to  Plea  of 
Tender. 

A  declaration  in  assumpsit  alleged, 
that  the  defendant  was  indebted  to 
the  plaintiff  in  £100  for  work  and 
labour,  and  in  £100  on  an  account 
stated.  The  defendant  pleaded,  as  to 
£10,  parcel  &c.,  a  tender  of  that  sum. 
Replication,  that  a  larger  sum  than 
£10,  to  wit,  ^31,  being  part  of  the 
monies  in  the  declaration  mentioned, 
including  the  said  sum  of  £10,  was 
due  on  account  of  one  and  the  same 
of  the  causes  of  action  in  the  declara- 
tion mentioned,  and  that,  before  the 
tender,  the  plaintiff  demanded  the 
said  sum  of  £31,  which  the  defend- 
ant refused  to  pay: — Held,  on  special 
demurrer,  that  the  replication  was  in- 
sufficient, as  it  did  not  shew  that  the 
£31  was  due  on  one  entire  contract. 

Semble,  that  where  a  sum  is  due 
on  one  entire  contract,  as  on  a  bill  of 
exchange  or  promissory  note,  and  the 
defendant  pleads  a  tender  of  a  smaller 
sum,  the  plaintiff  may  reply  that  he 
demanded  the  larger  sum,  and  that 
the  defendant  refused  to  pay  it.  Hea- 
keth  V.  Fawcetty  356 

V.  Rejoinder. 
(1).  When  had  for  Departure, 

To  a  declaration  in  assumpsit  on 
several  bills  of  exchange,  for  goods 
sold  and  delivered,  &c.,  the  defendant 


pleaded  a  release  by  deed,  making 
profert.  The  replication  set  out  the 
deed  on  oyer,  from  which  it  appeared 
that  the  plaintiffs  and  others,  credi- 
tors of  the  defendant,  agreed  to  re- 
lease the  defendant  from  their  claims, 
on  his  agreeing  to  pay  them  a  com- 
position of  1 U.  in  the  pound  thereon, 
and  giving  certain  promissory  notes 
for  the  amount;  with  a  proviso,  that, 
in  case  default  should  be  made  in 
payment  of  any  of  the  notes  when 
due,  the  agreement  and  release  should 
be  Toid.  Tlie  replication  then  averred, 
that  default  was  made  in  payment  of 
one  of  the  notes,  and  that  the  same 
was  renewed  by  another,  which  was 
dishonoured  when  due.  Rejoinder, 
that,  before  such  default,  the  defend- 
ant delivered  to  the  plaintiffs  another 
promissory  note,  which  was  accepted 
by  them  in  lieu  and  satisfaction  of 
the  said  first  note: — Held,  that  the 
rejoinder  was  bad,  as  being  a  depart- 
ure from  the  plea.     NeviU  v.  Boyle^ 

26 

(2).  To  Replication  of  Non  est  fae- 
turn  to  Flea  of  Release. 

To  a  plea  of  a  release  by  the  plain- 
tiffs of  a  co-contractor  with  the  de- 
fendants, the  plaintiffs  replied  non  est 
factum,  to  which  the  defendants  re- 
joined, ''that  the  said  deed  is  the 
deed  of  the  plaintiffs,"  on  which  issue 
was  joined.  Semble,  that  this  issue 
would  be  supported  bjr  the  produc- 
tion of  the  release  in  a  cancelled  state, 
it  having  been  cancelled  by  the  re- 
leasee a^r  the  plea  was  pleaded,  but 
before  the  issue  joined.  Todd  v. 
Emlff,  I 

VI.  Repleader. 

Where  a  replication  traverses  part 
of  a  plea,  but  leaves  unanswered  so 
much  of  it  as  forms  a  defence  to  the 
action,  at  the  same  time  not  expressly 
admitting  it,  the  Court  cannot  give 
judgment  non  obstante  veredicto,  or 
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arrest  the  judgment,  but  the  proper 
coarse  is  to  award  a  repleader.  At- 
kiiUon  T.  Davies,  236 

POOR-RATE. 

See  Churchwarden^  (2). 

Distress  for  Costs, 

A  warrant  of  distress  directed  tbe 
officer  to  levy  tbe  sum  of  28/.  5s.  5^d, 
(the  amount  of  a  poor-rate),  and  also 
the  further  sum  of  lis.  6d.  for  costs 
incurred,  making  in  the  whole  the 
sum  of  28/.  I6s.  llhd.y  together  with 
the  reasonable  charges  of  taking  and 
recoTering  the  said  distress.  The 
goods  seized  under  the  warrant  were 
replevied,  and  the  defendants  made 
cognizance,  justifying  tbe  seizure  of 
the  goods  only  under  the  43  Eliz. 
c.  2,  8.  19: — Held,  that  the  distress 
was  not  illegal,  as  the  defendants  did 
nothing  but  what  they  could  justify 
under  the  warrant  of  distress  n>r  the 
poor-rate  alone.  Skingley  v.  Sur^ 
ridge^  503 

POWER. 
See  Devise. 

POWER  OF  ATTORNEY. 
See  Deed,  III. 

PRACTICE. 

I.  Disobedience  of  Order  to  give  Name 
and  Residence  of  Plaintiff — 
Staying  Proceedings. 

Where,  in  an  action  for  penalties,  a 
Judge's  order  had  been  obtained  for 
the  delivery  to  the  defendant's  attor- 
ney of  an  account  in  writing  of  the 
particulars  of  the  place  of  residence 
and  occupation  of  the  plaintiff,  with 
a  stay  of  proceedings  in  the  mean 
time,  and  a  description  was  accord- 
ingly delivered  in  pretended  compli- 
ance with  the  order,  but  which  after 
verdict  was  discovered  to  have  been 


falsely  and  fraudulently  given: — 
Held,  that  this  was  not  a  sufficient 
ground  to  stay  or  set  aside  the  pro- 
ceedings, the  defendant  not  shewing 
that  he  had  in  fact  been  prejudiced 
thereby  in  his  defence  to  the  action; 
but  that  the  parties  guilty  of  the 
fraud  were  punishable  for  the  con- 
tempt of  Court.  Semble,  that,  if  the 
defendant  be  dissatisfied  with  the  an- 
swers given,  he  should  apply  at  the 
time  for  an  order  for  better  or  more 
ample  information.     Smith  v.  Bond, 

326 

II.  Setting  aside  Proceedings  on  Bail- 

bond. 

Where  a  capias  issues  against  a 
defendant,  under  the  1  &  2  Vict, 
c.  110,  s.  4,  and  he  gives  a  bail-bond 
to  the  sheriff  according  to  the  statute, 
but  omits  to  perfect  bail  in  due  time 
according  to  the  practice  of  the  Court; 
the  Court  will,  on  his  afterwards  put- 
ting in  and  perfecting  bail,  set  aside, 
on  payment  of  costs,  proceedings 
which  have  in  the  mean  time  been 
commenced  upon  the  bail-bond.  Ude 
V.  Collingridge,  61 

III.  Undertaking  to  plead  issuablg, 

how  waived. 

Where  a  defendant  being  under 
terms  to  plead  issuably,  the  plaintiff, 
before  the  time  for  pleading  is  out, 
obtains  an  order  for  leave  to  amend 
the  declaration  by  adding  a  particular 
allegation,  the  defendant  having  li- 
berty also  to  plead  traversing  that 
allegation,  and  the  declaration  is 
amended  accordingly,  the  undertak- 
ing to  plead  issuably  is  thereby  done 
away  with.     Hutt  v.  Giles,  756 

IV.  On  Appeal  from  Judge  at  Cham- 

bers— Affidavits, 

Although,  on  an  application  to  re- 
scind a  Judge's  order  made  under 
1  &  2  Vict.  c.  110,  for  the  arrest  of 
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m  defendant,  or  for  refusiDg  to  dis- 
diarge  him  oat  of  custody,  either 
party,  on  cause  being  shewn,  may 
produce  additional  affidavits,  yet 
those  used  before  the  Jndge  at  cham- 
bers ought  to  be  brought  before  the 
Court.    Heath  t.  Nenbitt,  669 

y.  Judgment  as  in  ease  of  Nonsuit. 
(1).  Motion  Jor,  when  to  be  made. 

The  rule  as  to  the  time  for  moving 
ibr  judgment  as  in  case  of  a  nonsuit 
»  the  same  in  cases  to  be  tried  before 
the  sheriff  as  in  those  at  Nisi  Prins. 
Harrison  v.  Jones,  105 


(2).  What  a  Default. 

Where  a  plaintiff  abstains  from 
tiring  the  cause  at  the  assises  for 
which  he  has  given  notice  of  trial,  in 
consequence  of  a  proposal  from  the 
defendant  that  it  shall  await  the  event 
of  another  action  against  the  defend- 
ant, and  that  is  determined  in  time 
to  enable  the  plaintiff  to  go  to  trial  at 
the  next  assizes,  his  not  doing  so  is 
a  default  which  entitles  the  defend- 
ant to  move  for  judgment  as  in  case 
of  a  nonsuit,  and  he  is  not  bound  to 
take  the  cause  down  by  proviso. 
Garven  v.  Birch,  544 

(3).  Entering  Stet  Processus  on  Part 
of  Record. 

Where,  in  an  action  of  covenant, 
several  breaches  were  alleged  in  the 
declaration,  to  which  there  were  se- 
parate pleas,  some  of  which  were  de- 
murred to,  and  on  the  others  issues  of 
fact  were  joined;  and,  judgment  having 
been  given  for  the  defendant  on  the 
demurrers,  the  plaintiff  did  not  pro- 
ceed to  trial  with  the  issues  in  fact, 
whereupon  the  defendant  obtained  a 
rule  for  judgment  as  in  case  of  a  non- 
suit; but  ^e  defendant  having  be- 
come bankrupt  smce  the  issues  were 
joined,  a  stet  processus  was  offered 


by  the  plaintiff: — ^It  was  held,  that,  in- 
asmuch as  the  defendant's  right  to 
the  costs  of  the  demurrer  had  already 
accrued,  the  stet  processus  could  only 
extend  to  the  issues  of  fact,  leaving 
the  defendant  to  recover  his  costs  of 
the  demurrer.  There  being,  however, 
a  difficulty  as  to  entering  a  stet  pro- 
cessus to  a  part  of  the  record,  it  was 
agreed  that  the  plaintiff  should  enter 
a  nolle  prosequi  as  to  such  parts  of 
the  declaration  as  related  to  the  issues 
of  fact,  the  defendant  consenting  that 
the  plaintiff  should  not  be  liable  to 
costs  on  the  nolle  prosequi.  Quar- 
rington  v.  Arthur,  491 

PRESCRIPTION. 

For  Coal-mine, 

The  right  to  a  given  substratum  of 
coal  lying  under  a  certain  close  is  a 
right  to  laud,  and  cannot  be  claimed 
by  prescription.  Aliter,  of  a  right 
to  take  coal  in  another  man's  land. 
Wilkinson  v.  Proud,  33 

PRINCIPAL  AND  AGENT. 
See  Contract  of  Sale. 

PRISONER. 

Discharge  of,  under  48  Geo,  3,  c.  123. 

Where  a  defendant  had  lain  in  pri- 
son twelve  months  for  a  debt  not  ex- 
ceeding £20  the  Court  discharged 
him  on  notice  of  the  application  to 
the  plaintiff's  attorney,  who  was  also 
his  son,  the  plaintiff  being  dead,  and 
the  attorney  refusing  to  give  any  in- 
formation who  was  his  personal  repre- 
sentative.   Poole  V.  Steed,  759 

PROCESS. 

I.  Writ  of  Summons. 

(1).  Duration  of 

Where  a  writ  of  summons  is  not 
served  until  after  four  calendar  months 
from  the  date  of  it,  the  proper  course 
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is  for  the  defendant  to  apply  to  the 
Court  to  set  it  aside,  and  not  to  treat 
it  as  a  nuUity.  Hamp  v.  Warren,  103 

(2).  Description  of  Defendant  in. 

The  description  of  the  residence  of 
the  defendant  in  ^  writ  of  summons 
is  immaterial.    Windham  v.  Fentvick, 

102 

(3).  Settinff  aside /or  Service  invsrong 
County, 

A  party  seeking  to  set  aside  the 
service  of  a  writ  of  summons,  on  the 
ground  of  its  having  heen  served  in  a 
wrong  county,  must  state  positively 
that  the  place  of  service  is  not  within 
the  county  into  which  the  writ  is- 
suedy  or  within  the  prescribed  distance 
from  the  boundary  thereof;  and  it  is 
not  sufficient  to  state  that  he  has 
heen  informed  and  believes  that  the 
place  of  service  is  more  than  half  a 
mile  from  the  county  into  which  the 
writ  issued.  Harrison  v.  Wray,     815 

II.  Capias  ad  Satisfaciendum, 

Execution    of    against    bedridden 
Debtor, 

Where  a  defendant  had  been  ar- 
rested on  a  ca.  sa.,  but  was  too  ill  to 
be  removed  from  his  house  without 
danger  to  his  life,  the  Court  enlarged 
the  time  for  returning  the  writ,  but 
could  not  aiford  the  sheriff  any  relief 
against  the  extra  costs  of  keeping  up 
the  caption.  Jones  v.  Robinson,     758 

RAILWAY. 

Power  of  making,  under  Canal  Act, 
how  exerciseable. 

By  an  act  of  the  32  Geo.  3,  for 
making  a  canal  in  the  county  of  N., 
the  "owners  or  proprietors  of  any 
mines  of  coal  *'  within  certain  parishes 
were  empowered  to  make  any  railways 
or  roads  to  convey  their  coals,  &c.  to 


the  said  canal,  over  the  lands  or 
grounds  of  any  person  or  persons, 
paying  or  tendering  satisfaction  &c. 
for  the  damage  to  be  thereby  occa- 
sioned:— Held,  that  this  power  was 
not  limited  to  persons  who  were  pro- 
prietors at  the  time  of  the  passing  of 
the  act,  or  of  the  making  of  the  canal, 
but  extended  to  other  persons  who 
had  become  so  since,  and  that  such 
owners  or  proprietors  were  empowered 
to  make  railroads  to  be  traversed  by 
locomotive  engines.  Bishop  v.  North, 

418 
RELEASE. 
See  Deed,  V. 

Pleading,  III.  (9). 

REPLEVIN. 

See  Sheriff,  (4). 

Turnpike  Acts,  (I). 

RESTRAINT  OF  TRADE. 

Covenant. — By  articles  of  agree- 
ment under  seal,  it  was  agreed  that 
the  defendant  should  become  assist- 
ant to  the  plaintiffs  in  their  business 
of  surgeon  dentists  for  four  years; 
that  the  plaintiffs  should  instruct 
him  in  the  business  of  a  surgeon 
dentist,  and  that,  after  the  expiration 
of  the  term,  the  defendant  should  not 
carry  on  that  business  in  London,  or 
in  any  of  the  towns  or  places  in  Eng- 
land or  Scotland  where  the  plaintiffs 
might  have  been  practising  before  the 
expiration  of  the  said  service.  The 
declaration  alleged  as  breaches,  first, 
that,  after  the  term,  the  defendant 
carried  on  the  said  business  in  Lon- 
don; secondly,  that  the  plaintiffs  had, 
during  the  said  term,  carried  on  busi- 
ness in  Great  Russell  Street,  Blooms- 
bury,  yet  the  defendant  after  the  term 
carried  on  the  said  business  in  the 
same  place.  Plea,  to  the  first  breach, 
that  London  was  a  large  and  populous 
district,  containing,  1,500,000  inha- 
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bitantt,  and  that  the  stipulation  in 
the  agreement  was  an  undue,  unrea- 
sonable, and  unlawful  restriction  of 
trade.  Plea  to  the  second  breach, 
that,  before  the  expiration  of  the  ser- 
vice, the  plaintiffs  had  practised  in 
▼ery  manj  towns  in  England,  and, 
amongst  others,  London,  Preston,  Os- 
westry, &c.,  and  that  divers  of  the  said 
towns  were  distant  from  each  other 
150  miles;  wherefore  the  said  stipu- 
lation was  an  unreasonable  restriction 
of  trade,  and  the  said  agreement,  as 
to  so  much,  was  wholly  void: — Held^ 
that  the  first  plea  was  bad,  as  the  co- 
venant not  to  practise  in  London  was 
valid,  the  limit  of  London  not  being 
too  large  for  the  profession  in  ques- 
tion; and  that  the  latter  part  of  it 
was  also  bad,  for  attempting  to  put 
in  issue  matter  of  law,  viz.  the  rea- 
sonableness of  the  restriction.  Setn- 
ble,  that,  in  considering  the  question 
of  restriction,  the  populousness  of 
particular  districts  ought  not  to  be 
taken  into  consideration.  Held,  se- 
condly, that  the  stipulation  as  to  not 
practising  in  towns  where  the  plain- 
tiffs might  have  been  practising  dur- 
ing the  service  was  an  unreasonable 
restriction,  and  therefore  illegal  and 
void;  but  that  the  stipulation  as  to 
not  practising  in  London  was  not  af- 
fected by  the  illegality  of  the  other 
part.  Every  restraint  of  trade  which 
is  lai^er  than  what  is  required  for  the 
necessary  protection  of  the  party  with 
whom  the  contract  is  made  is  unrea- 
sonable and  void,  as  injurious  to  the 
interests  of  the  public,  on  the  ground 
of  public  policy.  Mallan  v.  May,  653 

SCIRE  FACIAS. 

See  Husband  and  Wife,  (2). 

I.  To  revive  JudgmenL 

Practice  as  to  service  of  a  rule  for 
scire  facias  to  revive  an  old  judgment. 
Macdonald  v.  Maclaren^  465 


II.  To  have  Execution  against  Mem- 
bers of  Joint-etock  Company, 

(1).  Proceedings  on. 

By  an  act  of  Parliament  for  creat- 
ing a  joint-stock  company,  (the  Pa- 
tent  Rolling  and  Compressing  Iron 
Company),  it  was  enacted,  that  the 
Company  should  cause  to  be  inrolled 
in  Chancery  a  memorial  of  the  names, 
residences,  and  descriptions  of  the 
shareholders  of  the  Company.  An- 
other clause  provided,  that  the  ex- 
penses of  applying  for  and  obtaining 
the  act  should  be  paid  out  of  the 
funds  of  the  Company,  in  preference 
to  all  other  payments  whatsoever. 
The  memorial  inrolled  imder  the  act 
contained  the  names  of  John  Batty, 
carrier,  of  Wolverhampton,  and  of 
William  Ryton;  and  on  an  applica- 
tion for  a  scire  facias  to  have  execu- 
tion under  the  act  against  William 
Batty  and  William  Ryton,  in  an  ac- 
tion for  an  expense  incurred  in  obtain- 
ing the  act,  it  was  sworn,  on  the  part 
of  the  plaintiffs,  that  the  defendant 
William  Batty  was  by  mistake  called 
and  inserted  in  the  memorial  as  John 
Batty:  for  the  defendants,  it  was 
sworn  that  there  was  no  such  person 
as  William  Batty  who  was  a  share- 
holder of  the  Company,  and  also, 
that  the  other  defendant  Ryton  was 
not  a  shareholder.  Notice  had  been 
given  to  the  defendants  that  the  Court 
would  be  moved  that  an  execution 
might  issue  against  them: — Held, 
first,  that  the  allegations  of  the  de- 
fendants were  no  answer  to  the  appli- 
cation for  a  scire  facias;  secondly, 
that  the  remedy  of  the  plaintiffs  was 
not  against  the  funds  of  the  Company 
only,  but  that  th^y  had  a  right  of 
action  against  the  individual  share- 
holders; and,  thirdly,  that  the  defend- 
ants, having  received  notice  that  an 
execution  (not  a  scire  facias)  would  be 
moved  for,  were  entitled  to  their  costs 
of  appearance,   unless  they  shewed 
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caase  on  the  merits.    Clowes  v.  Bret- 
tell,  461 

(2).  Pleadings  in, 

1 .  A  declaration  in  sci.  fa.  stated, 
that  the  plaintiffs  recoTered  against 
one  B.,  as  secretary  to  the  Patent 
Rolling  and  Compressing  Iron  Com- 
pany, a  certain  debt  then  due  and 
owing  from  the  Company  to  the  plain- 
tiff, and  averred  that  the  defendants 
and  others  were,  at  the  time  of  the 
recovery  of  the  judgment,  and  from 
thence  have  been  and  still  are,  share- 
holders of  the  Company.  Plea,  that 
B.  was  not  secretary  pursuant  to  the 
statute  creating  the  Company,  modo 
et  forma,  as  in  the  scire  facias  al- 
leged, concluding  to  the  country: — 
Held,  first,  that  the  plea  was  bad,  as 
it  traversed  an  allegation  not  con- 
tained in  the  declaration,  concluding 
to  the  country.  Secondly,  that  the 
declaration,  stating  a  judgment  to 
have  been  obtained  against  B.,  as  se- 
cretary to  the  Company,  for  a  debt 
due  from  the  Company,  was  sufficient, 
and  that  it  need  not  allege  that  B. 
was  secretary  at  the  commencement 
of  the  original  suit,  for  if  he  were  not 
so  the  proceeding  would  be  erroneous, 
which  the  Court  will  not  presume. 
Semble,  that,  even  if  he  were  not  such 
secretary,  the  judgment  having  been 
obtained  against  him,  the  Company 
would  still  be  bound  by  it,  and  that, 
if  the  nominal  defendant  collusively 
suffers  judgment  by  default,  the  share- 
holders should  apply  to  the  Court  to 
set  aside  the  proceedings. 

By  the  20th  section  of  the  Com- 
pany's act,  4  &  5  Vict.  c.  Ixxxix,  a 
memorial  of  the  names  &c.  of  the 
directors,  shareholders,  and  secretary 
of  the  Company  was  required  to  be 
inroUed  in  Chancery  within  six 
months  after  the  passing  thereof;  and 
by  the  24th  section  it  was  enacted, 
"  that,  until  the  first  memorial  should 
have  been  so  duly  inrolled,  no  action 


or  other  proceeding  by  or  against  the 
Company  should  be  commenced  or 
prosecuted  under  the  authority  of  the 
act:" — Held,  that  a  plea,  that  the 
Company  did  not  within  six  months 
cause  to  be  inrolled  a  memorial  of 
the  names,  &c.  of  the  directors  and 
secretary  for  the  time  being  of  the 
Company,  and  of  the  shareholders 
thereof,  according  to  the  act,  was 
bad;  for,  although  it  was  a  condition 
precedent  that  the  names  of  eome 
members  of  the  Company  should  be 
inrolled  within  six  months  before  an 
action  or  suit  was  commenced,  there 
was  no  condition  that  the  names  of 
every  subsequent  member  should  be 
so  inrolled,  and  that  that  provision 
was  not  applicable  to  a  proceeding  by 
sci.  fa.  Held,  also,  that  the  defend- 
ants were  not  at  liberty  to  plead  to 
the  declaration  in  scire  facias  any 
matter  which  might  have  been  plead- 
ed or  set  up  as  a  defence  to  the  ori- 
ginal  action. 

By  the  12th  section  of  the  act,  it 
was  enacted,  that  it  should  be  lawful 
for  the  plaintiff  to  cause  execution 
upon  any  judgment,  &c.  obtained  by 
him  in  any  such  action  against  any 
such  nominal  party  as  aforesaid,  to  be 
issued  against  all  or  any  of  the  share- 
holders for  the  time  being  of  the 
Company;  and  that  if  such  execution 
should  be  ineffectual  &c.,  then  it 
should  be  lawful  for  him  to  issue  ex- 
ecution against  any  person  who  was 
a  shareholder  at  the  time  the  contract 
was  entered  into;  provided,  that  no 
person,  having  ceased  to  be  a  share- 
holder, should  be  liable  to  the  pay- 
ment of  any  debt,  &c.  for  which  he 
would  not  have  been  liable  as  a  part- 
ner, and  the  act  was  not  to  be  con- 
strued to  enable  any  party  to  a  suit 
to  recover  from  any  individual  share- 
holder any  other  or  greater  sum  than 
might  have  been  recovered  if  that  act 
had  not  been  passed: — Held,  that 
execution  must    first   issue   against 
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those  persons  who  were  shareholders 
at  the  time  it  was  issued,  provided 
they  were  shareholders  at  the  time  of 
the  contract,  and  would  have  heen 
liable  to  the  plaintiff  if  the  action 
had  been  brought  against  them  in- 
stead of  the  nominal  defendant.  And 
semble,  that  the  defendants  might 
have  pleaded  that  thej  were  not 
shareholders  at  the  time  of  the  con- 
tract being  entered  into.  Bradley  v. 
Sir  James  Eyre,  432 

2.  By  an  act  (4  &  5  Vict,  c  Ixxxix) 
incorporating  the  Patent  Rolling  and 
Compressing  Iron  Company,  it  was 
provided,  that  every  judgment  against 
the  nominal  defendant  might  be  exe- 
cuted against  the  person  and  estate 
of  every  shareholder,  provided  "  that 
no  such  execution  should  issue  with- 
out leave  first  granted  by  the  Court 
in  which  such  judgment  should  have 
been  obtained  upon  motion  in  Court, 
and  after  notice  of  motion:*' — Held, 
that  the  issuing  of  a  scire  facias  with- 
out the  leave  of  the  Court  could  not 
be  pleaded  as  a  defence  in  bar  of  the 
action,  but  was  an  irregularity  merely, 
for  which  an  application  might  be 
made  to  the  Court  to  set  aside  the 
writ.  Bradley  v.  Warburg,  452 

3.  To  a  declaration  in  sci. fa.  against 
a  shareholder  of  a  company  on  a  judg- 
ment recovered  against  B.  as  the  se- 
cretary of  the  company,  the  defendant 
pleaded,  that  no  memorial  of  the 
names,  residences,  and  descriptions  of 
the  directors  and  secretary  had  ever 
been  duly  inroUed  in  the  Court  of 
Chancery,  in  the  manner  required  by 
the  act: — Held,  that  the  plea  was 
bad,  as  setting  up  a  defence  which 
might  have  been  pleaded  to  the  ori- 
ginal action.     Bradley  v.  Urquhart, 

456 

(3).  Time  for  eetting  aside. 

In  sci.  fa.  against  a  member  of  the 
Patent  Rolling  and  Compressing  Iron 


Company,  under  the  4  &  5  Vict, 
c.  Ixxxix,  s.  12 — Held,  that,  after  the 
defendant  had  pleaded,  and  a  demur- 
rer to  the  plea  had  been  argued,  and 
judgment  given  thereon  for  the  plain- 
tifi^,  the  defendant  was  too  late  to 
move  to  set  aside  the  scire  facias,  on 
the  ground  that  it  had  been  issued 
without  leave  first  granted  by  the 
Court,  as  required  by  that  statute. 
Bradley  v.  Urquhart,  683 

III.  On  Bond  to  the  Crown  by  Com- 
mittee of  Lunatic, 

A  bond  given  to  the  Crown  by  the 
committee  of  a  lunatic,  on  his  ap- 
pointment, is  within  the  stat.  33 
Hen.  8,  c.  39,  s.  50,  and  the  Crovra  is 
entitled  to  treat  it  as  matter  of  record, 
and  have  a  scire  facias  thereon.  Be" 
gina  v.  Chambers,  77^ 

SET-OFF. 

See  Bankruptcy,  II.  (1). 
Pleading,  III.  (4). 

SHERIFF. 

(1).  Liability  of,  under  8  Anne, 
c.  14,  sA. 

A  sheriff  who  seizes  goods  under  a 
fieri  facias,  and,  after  notice  that  rent 
is  due  to  the  landlord  of  the  defend- 
ant, removes  the  goods  without  such 
rent  having  been  first  paid,  is  liable 
for  such  removal,  on  the  stat.  8  Anne, 
c.  14,  s.  1,  to  an  action  on  the  case  at 
the  suit  of  the  landlord. 

In  such  action,  no  averment  of  no- 
tice to  the  execution-creditor  is  neces* 
sary. 

Nor  need  it  be  alleged  that  the 
goods  removed  were  goods  chargeable 
by  law  with  a  distress. 

In  order  to  maintain  the  action,  it 
must  appear  that  the  premises  were 
held  at  a  rent  certain.  And  where 
the  tenant  entered  into  possession  in 
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January^  1829,  under  an  agreement 
made  in  October,  1828,  whereby  a 
lease  was  to  be  granted  to  him  from 
the  20th  November,  1828,  but  no 
lease  was  granted,  and  the  tenant 
continued  to  occupy  until  the  time  of 
the  execution,  in  February,  1842,  but 
no  payment  of  rent  was  shewn  to  have 
been  made: — Held,  that  it  did  not 
sufficiently  appear  that  he  held  as  te- 
nant at  a  rent  certain,  so  as  to  bring 
the  case  within  the  statute,  and  ren- 
der the  sheriff  liable. 

Qu<ere^  whether  any  action  lies  for 
the  landlord  against  the  execution- 
creditor,     Riseley  t,  Ryle,  16 

(2).  Liahility  of,  for  Non-execution  of 
Ft,  Fa, — Outstanding  Writs  under 
fraudulent  Judgments, 

Where  goods  seized  under  a  writ, 
founded  upon  a  judgment  fraudulent 
against  creditors,  remain  in  the  hands 
of  the  sheriff,  or  are  capable  of  being 
seized  by  him,  he  is  compellable, 
under  the  stat.  13  Eliz.  c.  5,  to  seize 
and  sell  such  goods  under  a  writ  after- 
wards received  by  him,  and  founded 
on  a  bona  fide  debt;  and  if  he  neglect 
to  do  so,  having  notice  of  the  fraud, 
and  return  nulla  bona  to  the  latter 
writ,  he  is  liable  to  an  action  for  a 
false  return. 

Therefore,  evidence  of  the  fraud  in 
the  previous  judgment  and  execution 
is  admissible  in  such  action,  in  an« 
swer  to  a  defence  founded  on  the  out- 
standing writ. 

And  the  conduct  of  the  debtor  in 
reference  to  the  execution  of  the  pre- 
vious judgment  is  admissible  in  evi- 
dence, as  a  part  of  the  fraud.  Imrai/ 
V.  Magjiayy  267 

(3).  What  Expenses  allowed  tOy  on 

Sale  under  Fi.  Fa, 

A  sheriff  who   has  seized  goods 

under  a  fi.  fa.,  and  disposed  of  them 

by  appraisement  and  bill  of  sale,  is 


not  entitled  to  deduct  the  expenses  of 
the  appraisement  and  sale;  the  scale 
of  fees  framed  under  7  Will.  4  & 
1  Vict,  c  55,  applying  to  ''  sales  by 
auction"  only.  Phillips  v.  Viscount 
Canterbury^  619 

(4).  Appointment  of  Replevin  Clerk, 
Evidence  of. 

In  an  action  by  the  assignee  of  a 
replevin  bond,  the  defendant  pleaded, 
that  the  bond  was  obtained  from  him 
in  the  name  of  the  sheriff  by  T.  H., 
under  colour  and  pretence  that  he  was 
a  deputy  of  the  sheriff  for  taking  re« 
plevins,  whereas  he  had  no  deputation 
or  authority  from  the  sheriff;  absque 
hoc  that  the  sheriff  took  the  bond:  on 
which  issue  was  joined: — Held,  that 
the  only  matter  in  issue  was  whether 
the  sheriff  took  the  bond;  and  that 
evidence  of  T.  H.'s  acting  as  the  de- 
puty of  the  sheriff  was  sufficient 
prima  facie  evidence  of  his  appoint- 
ment, and  cast  on  the  defendant  the 
onus  of  proving  his  non-appointment. 
Faulkner  v.  Johnson,  58 1 

SMUGGLING  ACT. 

Where  customable  goods  are  landed 
by  bill  of  sight,  under  the  3  &  4 
Will.  4,  c.  52,  s.  24,  and  are  after- 
wards removed  without  payment  of 
duties,  and  without  a  perfect  entry 
having  been  made  of  them  pursuant 
to  that  statute,  they  are  in  the  situa- 
tion, for  all  purposes,  of  goods  ille- 
gally unshipped,  and  all  persons  who 
assist  in  removing  or  harbouring 
them,  knowing  due  entry  not  to  have 
been  made,  are  liable  to  the  penalties 
imposed  by  the  3  &  4  Will.  4,  c.  53, 
s.  44.  The  Attorney-General  v.  Hu- 
ret,  585 

STAMP. 

iS^ftf  Evidence  (2). 

Vendor  and  Purchaser. 
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(1).  L€(ue  Stamp,  when  necessary. 
An  agreement  in  the  following 
terms: — ••  I,  W.  E.,  do  hereby  ac- 
knowledge that  I  am  indebted  to  B., 
as  agent  of  S.,  my  landlord,  in  the  sum 
of  £22  for  arrears  of  rent  for  the  cot- 
tage in  my  occupation ;  and  I  do  now 
pay  the  said  B.  the  sum  of  5s.  on  ac- 
count and  in  part  of  such  rent,  and  do 
hereby  undertake  to  pay  the  said  B. 
the  sum  of  £8  per  annum,  by  quar- 
terly pay  ments  from  Michaelmas  kst ; " 
was  held  not  to  require  a  lease  stamp. 
Eagleton  t.  Gutteridge^  465 

(2).  On  Grant  of  Office. 

Two  persons,  who  had  been  ap- 
pointed common-keepers  in  the  manor 
of  Wimbledon,  appointed  £.  their  de- 
puty, by  the  following  writing,  signed 
by  them: — "We,  the  undersigned, 
having  been  appointed  common-keep- 
ers for  the  parish  of  Putney,  hereby 
nominate  and  appoint  you  our  deputy 
for  the  lower  common,  and  authorize 
you  to  act  for  us  in  that  behalf  in  all 
things  pertaining  to  the  rights  and 
pririlegesof  the  lord,  and  the  tenants 
of  the  manor,  with  the  same  powers 
and  in  the  same  manner  as  it  would 
be  our  duty  to  act."  It  then  went 
on  to  state  what  were  the  rights  of 
common,  and  in  what  manner  the  du- 
ties of  common-keeper  should  be  ex- 
ercised:— Held,  that  this  document 
did  not  require  to  be  stamped,  as  being 
a  "  grant  or  appointment  of  or  to  an 
office  or  employment,"  within  the  55 
Geo.  3,  c.  184,  sched.  pt.  1. 

That  title  of  the  act  applies  only  to 
offices  to  which  a  salary,  fees,  or  emo- 
luments are  annexed.  Roberts  v. 
Elliott,  527 

(3).  On  Mortgage. 

Where  a  mortgage  of  certain  lease- 
hold premises,  subject  to  a  proviso  for 
redemption  on  payment  of  the  prin- 
cipal money  and  interest,  contamed 


covenants  by  the  lessee  (the  mortga- 
gor) to  procure,  at  his  own  costs,  re- 
newals of  the  lease,  (under  the  power 
contained  in  the  original  lease),  and  in 
case  the  mortgagor  refused  or  ne- 
glected to  do  80,  then  it  should  be 
lawful  for  the  mortgagee  to  procure 
such  renewals;  and  a  covenant  that 
all  the  fines,  costs,  and  expenses  of  the 
mortgagee  in  procuring  such  renew- 
als should  be  a  charge  on  the  mort- 
gaged premises,  and  the  same  should 
not  be  redeemed  or  redeemable  until 
payment  of  such  costs,  charges,  and 
expenses : — Held,  that  an  ad  valorem 
stamp  of  £4  was  sufficient,  and  that 
the  deed  did  not  require  a  stamp  of 
£25,  as  being  a  security  for  the  re- 
payment of  money  to  be  thereafter 
advanced  or  paid,  the  amount  of  which 
was  uncertain  and  without  limit. 
Wroughton  v.  Turtle,  561 

(4).  On  Deed  of  Declaration  of  Trust. 

An  indenture  recited,  that,  in  con- 
sideration of  £400  (part  of  £500 
agreed  to  be  advanced  by  the  plaintiff 
to  the  defendant)  paid  to  S.,  R.,  and 
P.,  by  the  plaintiff,  in  discharge  of  all 
principal  and  interest  owing  to  them 
as  mortgagees,  by  virtue  of  a  certain 
other  surrender,  they,  the  said  S.,  R., 
and  P.,  surrendered  into  the  hands  of 
the  lord  certain  lands,  to  the  intent 
that  the  lord  might  re-grant  the  same 
to  the  plaintiff,  in  trust  to  sell  the 
same,  and  retain  the  said  sum  of  £500. 
The  indenture  then  stated,  that  the 
defendant  covenanted  with  the  plain- 
tiff to  pay  him  the  sum  of  £500,  with 
interest,  on  a  certain  day,  and  that,  in 
default  of  payment,  the  plaintiff  might 
enter  upon  and  enjoy  the  land.  The 
indenture  was  stamped  with  two 
stamps,  of  1/.  1 5s.  and  1/.  5s.: — 
Held,  that  this  was  not  "a  declara- 
tion or  deed  for  defeating  or  making 
redeemable  or  quahfying  any  cove- 
nant, &c.,  intended  as  a  security  for 
money/*  within  the  meaning  of  that 
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clause  in  the  Stamp  Act,  55  Geo.  3, 
c.  184,  sched.,  pt.  I,  "Mortgage," 
but  a  mere  declaration  of  trust  of  the 
second  surrender ;  and  that  it  did  not 
require  an  ad  valorem  stamp.  Hay^ 
W)od  y.  Bibby,  812 

TENDER. 

See  Pleading,  IV.  (2). 

Of  Goods,  what  amounts  to. 

An  allegation  of  a  tender  of  goods 
is  not  supported  by  proof  of  a  deli- 
yery  or  offer  to  deliver  closed  casks, 
said  to  contain  them ;  but  they  should 
be  tendered  in  such  a  way  that  the 
party  may  have  a  reasonable  opportu- 
nity of  inspecting  them,  and  of  ascer- 
taining whether  what  he  has  bargain- 
ed for  is  presented  for  his  acceptance. 
Iskerwood  v.  Whitmore,  347 


TITHE  COMMUTATION  ACT. 

Jurisdiction  of  Commissioner  to  enter- 
tain  successive  Claims  of  different 
Moduses, 

Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Exchequer,  that  where  a  claim  of  a 
modus  or  other  exemption  from  tithe 
is  preferred  before  the  Tithe  Commis- 
sioners, appointed  under  6  &  7  Will. 
4,  c.  71,  who  decide  against  the  claim 
set  up,  the  party  is  not  precluded 
from  setting  up  another  claim  to  a 
different  modus  on  the  same  lands, 
unless  the  commissioners  have  made 
their  final  award  under  the  act;  even 
though  a  feigned  issue,  delivered  un- 
der the  46  th  section,  be  pending  to 
try  the  validity  of  the  first  modus. 
Barker  v.  Tithe  Commissioners,     320 


TITHES. 
See  Maintenance. 


TOLLS. 

See  Turnpike  Acts,  (2). 

TRESPASS. 
See  Bankruptcy,  II.  (2),  1,  2. 

TROVER. 
See  Bankruptcy,  III.  IV. 

TURNPIKE  ACTS. 

(1).  Construction  of— Duty  and  Lia- 
bility of  Surveyor  of  Turnpikes — 
Costs  —  Replevin,  when  it  lies 
against  Justices, 

One  of  the  defendants,  who  were 
magistrates,  having  received  informa- 
tion on  oath  that  a  certain  turnpike 
road  was  out  of  repair,  summoned  the 
surveyor  of  the  road,  under  b  &  ^ 
Will.  4,  c.  50,  s.  94,  to  appear  at  a 
special  sessions.  At  that  sessions  the 
two  defendants  ordered  A.  B.  to  view 
the  road,  and  report  thereon  to  them 
at  another  special  sessions.  A.  B. 
having  reported  at  the  latter  sessions, 
when  the  plaintiff  was  present,  that 
the  road  was  out  of  repair,  the  de- 
fendants ordered  the  surveyor  to 
repair  it  within  six  weeks,  and  at  the 
same  time  ordered  him,  under  stat. 
18  Geo.  3,  c.  19,  s.  1,  to  pay  21.  3s. 
as  costs.  The  plaintiff  having  re- 
fused to  pay  this  sum,  and  his  goods 
having  heen  taken  as  a  distress  by 
warrant  from  the  defendants,  he  re- 
plevied them,  and  brought  the  present 
action  of  replevin: — Held,  first,  that 
a  single  magistrate  had  no  authority, 
under  5  &  6  Will.  4,  c.  50,  s.  94,  to 
summon  the  surveyor  of  turnpike 
roads. 

Secondly,  that  the  defendants  could 
not  inflict  costs  under  the  stat.  19 
Geo.  3,  c.  19,  s.  1. 

Thirdly,  that  the  defendants  were 
not  justified  in  inflicting  costs  upon 
the  plaintiff,  since,  not  having  dis- 


USURY. 

obeyed  the  order  of  justices,  he  had 
not  committed  anj  offence. 

Fourthly,  that  an  action  of  leplcTin 
would  lie  against  the'  defendants. 
George  v.  Chambers,  149 

(2).  LiabUity  of  Tun^ke  Trustees 
to  Mortgagee  of  Tolls. 
Bj  a  local  act,  (29  Geo.  2),  the 
trustees  of  certain  turnpike  roads  w^re 
empowered  to  borrow  money  at  inte- 
rest upon  the  credit  of  the  tolls,  and 
to  assign  them  by  way  of  mortgage  as 
a  security,  such  money  to  be  repaid 
out  of  the  money  arising  from  the 
tolls,  and,  after  payment  of  the  ex- 
penses of  the  act  of  ParHament,  to  be 
disposed  of  as  the  said  tolls  and  du- 
ties  were  directed  by  the  act  to  be 
disposed  of. 

The  plaintiflTs  testator  having  ad- 
vanced £200  on  these  tolls,  the  turn- 
pike  trustees  by  deed  assigned  one- 
twentieth  part  of  the  tolls  to  secure 
the  £200  and  interest;  and  the  plam- 
tiff  havmg  brought  an  action  of  debt 
tor  £400,  the  interest  due,  and  averred 
in  the  declaration  that  the  tolls  re- 
ceived were  suflicient  to  pay  all  the 
interest  on  all  the  sums  advanced  on 
the  credit  of  the  toUs:— Held,  on 
special  demurrer  to  the  declaration, 
th^  the  pkintiff  was  not  entided  to 
maintain  an  action  against  the  trus- 
tees  to  recover  the  interest.  Pardee 
V.  Price,  427 

USURY. 

A  party  havmg  applied  to  the  de- 

x^7Jl^^^^'  ^^®  ^°«^  ^^  »  sum  of 
£6700  for  twelve  months,  on  the  se- 
cunty  of  a  mortgage  of  freehold  pro- 
perty, the  defendant  refused  to  ad- 
vance the  money  unless  the  borrower 
would  give  him  a  promissory  note  for 
the  amount,  to  be  discounted  by  him 
at  £5  per  cent.  This  the  borrower 
agreed  to,  and  a  bond  and  morteace 

VOL.  XI.  ^^ 
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were  given  for  £6700,  and  the  sum 
of  £6365,  the  amount  of  the  note 
minus  the  discount  and  charge  of  pre- 
paring the  securities,  was  paid  to  the 
borrower.  An  ejectment  having  been 
brought  to  recover  possession  of  the 
premises,  on  the  ground  that  the 
mortgage  was  invalid  as  being  given 
for  an  usurious  consideration,  the  jury 
found  that  the  primary  object  of  the 
transaction  was  the  discounting  of  the 
note,  the  mortgage  bemgonlya  colla- 
teral security  in  the  event  of  the  note 
not  being  ^id:— Held,  that  the 
transaction  was  not  usurious,  and  that 
the  mortgage  was  valid  independently 
of  the  recent  statutes,  7  Will.  4  &  1 
Vict.  c.  80,  and  2  &  3  Vict.  c.  27. 
Ihe  d.  Haugkton  v.  King,  333 

VENDOR  AND  PURCHASER. 

Right  of  Purchaser  to  inquire  into 
Vendor's  Title-Stamp. 
One  W.  T.,  bemg  possessed  of  cer- 
tain copyhold  premises,   mortgaged 
the  same  to  P.,  and  by  the  indenture 
of  mortgage  covenanted  to  surrender 
them  into  the  hands  of  the  Dean  and 
Chapter  of  W.,  the  lords  of  the  manor, 
to  the  use  of  the  defendant,  who  was 
to  be  a  trustee  to  seU  the  premises, 
m  the  event  of  default  being  made  in 
payment  of  the  mortgage  money.  W. 
T.  made  no  surrender  in  pursuance  of 
the  above  indenture,  but  died  after  de- 
vismg  all  his  real  property  to  certain 
trustees;  subsequently  to  the  death  of 
W.  T.,  the  lords  of  the  manor,  at  the 
nomination  of  the  defendant,  granted 
the  property  in  question  to  certain 
persons  upon  the  said  trusts,  &c.  men- 
tioned m  the  mdenture  of  mortgage. 
W.  T.,  in  his  lifetime,  surrendered 
other  property  to  the  lords  of  the 
manor,  by  way  of  mortgage  to  C,  in 
consideration  of  a  loan  of  ^100,  and 
by  an  indenture  of  even  date  cove- 
nanted, amongst  other  things,  to  repay 
the  money  borrowed,  and  gave  the 
s  s  s 


976 


WAY. 


WITNESS. 


mortgagee  a  power  of  sale^  in  case  of 
default  in  payment  of  the  money. 
That  indenture  was  stamped  with  an 
ad  valorem  stamp  of  II,  lOs.  The 
defendant  sold  the  whole  of  the  ahove 
property  to  the  plaintiff  under  the  fol- 
lowing conditions  of  sale: — that  he 
should  deduce  a  good  title  to  the  pre- 
mises for  the  lives  by  which  they  were 
held  under  the  Dean  and  Chapter  of 
W. ;  but  that  no  earlier  or  other  title 
should  be  deduced,  or  any  deed  or  do- 
cument produced  anterior  to  the  last 
copy  of  court-roll,  by  whidi  the  pre- 
mises were  granted: — Held,  first,  that 
the  defendant  shewed  no  title  in  him- 
self, as  no  surrender  of  the  premises 
had  been  made  to  his  use  by  W.  T., 
and  that  the  vendee  was  not  precluded 
by  the  conditions  of  sale  firom  making 
this  objection  to  the  title,  as  it  ap- 
peared on  the  face  of  the  abstract  de- 
livered. Secondly,  that  the  stamp  of 
30s,  was  sufficient.    Sellick  v.  Trevor, 

722 

WARRANT  OF  ATTORNEY. 

Setting  €uide,for  insufficient  Attesta^ 
turn. 

An  application  to  set  aside  a  war- 
rant of  attorney,  on  the  ground  of  its 
not  having  been  duly  attested  in  com- 
pliance with  the  statute,  can  only  be 
made  by  the  party  himself,  or  by  an 
attorney  employed  and  authorized  by 
him  for  that  purpose.  Letois  v.  Lord 
Tankerville,  109 

WAY. 

Dedication, 

There  may  be  a  dedication  of  a  way 
to  the  public  ^r  a  limited  purpose,  as 
for  footway,  &c.;  but  there  cannot  be 
a  dedication  to  a  limited  part  of  the 
public,  as  to  a  parish.  And  such  a 
partial  dedication  is  simply  void,  and 
will  not  operate  in  law  as  a  dedication 
to  the  whole  public. 

In  order  to  constitute  a  dedication 


of  a  way  to  the  public  by  the  owner 
of  the  soil,  there  must  be  an  intention 
so  to  dedicate,  of  which  the  user  by 
the  public  is  evidence,  subject  to  be 
rebutted  by  contrary  evidence  of  in- 
terruption by  the  owner.  Foole  v. 
Huskinson,  827 

WAY-LEAVE. 
See  Railway. 

WHARFINGER. 
See  Lien. 

WILL. 

Revocation  of,  hy  Obliteration — ITit- 
ttttested  Codicil, 

A  testator,  by  his  will  duly  exe- 
cuted, devised  certain  real  estates  to 
R.  N.  in  fee,  subject  to  and  charged 
¥dth  an  annuity  of  £600  a  year,  which 
he  gave  to  his  daughter  E.  J.  for  her 
life,  with  powers  of  distress  and  entry 
on  the  devised  estates,  in  case  the  an- 
nuity were  in  arrear.  He  subse- 
quently erased  with  a  pen  the  word 
'*  six,"  and  inserted  over  it  the  word 
"  two,"  leaving  however  the  word 
"  six"  legible,  in  each  place  where 
it  occurred;  and  on  the  same  day  he 
added  a  memoradum  or  codicil  to  his 
will,  signed  by  him  in  the  presence  of 
one  witness  only,  recognizing  the  above 
alterations: — Held,  that  the  substi- 
tution of  "two"  for  "six"  hundred 
was,  under  these  circumstances,  in- 
operative, and  that  E.  J.  retained  a 
legal  interest  in  the  annuity  of  £600. 
Locke  V.  James,  901 

WITNESS. 

Examination  on  voir  dire,  Time  for. 

Where  a  witness  for  the  defendant, 
to  whom  several  questions  had  been 
put  in  his  examination  in  chief,  stated, 
in  answer  to  a  question  put  to  him  by 


WORK  AND  LABOUR. 

the  plaintiff's  ocninsel,  who  had  inter- 
posed, that  he  was  answerable  to  the 
defendant's  attorney  for  the  costs,  and 
was  thereupon  objected  to  as  incom- 
petent:— Heldj  that  the  objection  did 
not  come  too  late.   Jacobs  t.  Laybom, 

685 

WORK  AND  LABOUR, 
See  Goods  solo  and  delivbrxd. 


WRIT  OF  TRIAL.       977 

WRIT  OP  TRIAL. 

Mie-trtalfor  wrtmg  ntmmoningofJury. 

After  Terdict  in  a  cause  tried  before 
the  sheriff  under  a  writ  of  trial,  the 
Court  will  not  entertain  an  objection 
which  was  not  made  at  the  trial,  that 
the  JU17  was  wrongly  summoned,  and 
was  composed  of  persons  who  were 
not  on  the  jury  list  for  the  county. 
Kington  y.  Groom^  826 


THE    END. 
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